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NORTHERN DISTRICT OF FLORIDA. 


APPEAL FROM THE CIRCUIT CO 
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ROAD COMPANY, THE FLORIDA CENTRAL RAILROAD 
COMPANY, J. FRED SCHUTTE ET AL. 
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8. TRASK VS. JACKSONVILLE, PENSACOLA & MOBILE R.R.CO.ETAIS. 1” 


1 In the Circuit Court of the United States, for the Northern 
District of Florida. In Equity. 


SPENCER TRASK, Complainant, 
v8. 

THE JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD CoMPANY, 
The Florida Central Railroad Company, corporations created by 
and existing in the State of Florida; J. Fred. Schutte, Jans Prins, 
Adrianus Prins, Heinrich Ulrici, Elias Fuld, J. Barso, H. Van 
Booven, D’n Nicholas Jacob den Fix, J. H. Brunnekruff, J. H. 
Grem, Willimeter Van Tyen Van Taer, C. Both, L. L. Wertheim, 
Wyoman de Vogt, T. P. Raepolz, Jans Tichlaar, Jr., Jacobus 
Wertheim, P. Van Reysen, May de Benedithy Beer, Girard A. 
Heincken, T. Colom, Charles Gosewincks, Boon Hartsink, Van 
Tyen, N. J. Franke, Johannus Williem Donk, Vander Stoop, and 
Berg, who are aliens and subjects of the King of Netherlands, re- 
siding in the Kingdom of Netherlands, Defendants. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Florida: 


2 And your orator, Spencer Trask, who isa citizen of the 
State of New York, residing in Brooklyn, brings this his bill 

against the said defendants, and thereupon complains and says: 
i 1. In the year 1870 the said defendants, The Jacksonville, Pen- 
q~ sacola and Mobile Railroad Company, a corporation created by and 
| existing in said State, delivered to the Governor of said State one 
thousand bonds for one thousand dollars each, payable to the State 
; of Florida, executed by the said defendant, The Florida Central 
Railroad Company, a corporation also created by and existing in 

} 


said State, and received in exchange therefor one thousand bonds 
of the State of Florida, for one thousand dollars each, executed, 
issued and exchanged in accordance with the provisions of an act 
of the General Assembly of said State, entitled “An act to perfect the 
public works of the State,” passed June 24th, 1869, and amended on 
the 28th day of January, 1870. 
At the time the said bonds were so executed by the said 
3 defendant, the said Florida Central Railroad Company, it was 
the owner and in possession of and operating so much of the 
line of said road running from Jacksonville to Quincy, in said State, 
us extends from Jacksonville to Lake City,*in said State, its road-bed, 
: equipments, property, and franchises, and still is the owner thereof 
5 and operating the same; and the said defendant, The Jacksonville, 
Pensacola and Mobile Railroad Company was the owner of and 
operating the remainder of the said line. 
The said bonds, State and company bear the same interest, 
and matured at the same time, both as to the principal and coupons. 
2. The said bonds so given in exchange for the said bonds of 
the Florida Central Railroad Company purported to obligate the 
State of Florida to pay to bearer thereof the sum mentioned therein, 
on the day and at the place therein named, with the interest there- 
on agree by coupons attached thereto accruing semi-annually 
1—10 


2 SPENCER TRASK VS. THE JACKSONVILLE, 


thereon, a copy of one of said State bonds, with the coupons at- 
tached thereto and the endorsement thereon, is hereto 

4 attached as a part hereof, marked Exhibit “A.” 
A copy of one of said bondsso executed by said defendant, The 
Florida Central Railroad Company, is hereto attached as part hereof, 
marked Exhibit “B.” The said bonds of the Florida Central 
Railroad Company were executed and delivered by it to the said 
Jacksonville, Pensacola and Mobile Railroad Company to be so 


exchanged for the said State bonds; and these last were to be ne-_ 


gotiated, on the faith of the security provided, duly certified by the 
endorsement thereon. 

The said act of June 24th, 1869, and the said amending act of Jan- 
uary, 28th, 1870, are hereby referred to, and, by such reference, 
prayed to be made a part. hereof. The said Florida Central rail- 
road bonds, so delivered to the Governors, were put on file in the 
office of the State treasurer of said State. 

3. The said State bonds, for which the said bonds so executed by 
the Florida Central Railroad Company were exchanged, are num- 

bered from 3001 to 4900, both inclusive.. Of these bonds one 
» hundred and ninety-two, numbered consecutively from 3201] 

to 3393, both inclusive, were negotiated by said company, 
and came into the possession of your orator, who is a bona fide pur- 
chaser, holder, and owner of them, for a valuable consideration, and 
is willing to produce, and will produce, the same tothis honorable court 
on the hearing hereof; and your orator avers that the said Florida 
Central Railroad Company has wholly failed to pay said bonds or 
the coupons maturing thereon, or any of them, since 1873, and the 
same remains wholly unpaid. : 

4. And your orator avers that, by virtue of said statutes, and the 
execution of said bonds by the Florida Central Railroad Company, 
and the exchange thereof for said State bonds, and the endorsement 
so certified on said State bonds, he is entitled to the benefit of the 
bonds as executed by the Florida Central Railroad Company, and 
so deposited with the treasurer of said State, and so exchanged for 
said State bonds, and to have said company’s bonds and the first 
mortgage lien created thereby, enforced for the payment of the 

bonds so held by your orator, and the interest due thereon, 
6 and to a statu-ory lien in the nature of a first mortgage, duly 

registered, on all the property of said defendant, The Florida 
Central Railroad Company, appertaining to the line of its road ex- 
tending from Jacksonville to Lake City, in said State, with all the 
rights, franchises, and powers thereto belonging, and to enforce and 
foreclose said liens, as well for the satisfaction and payment of said 
past-due coupons, as also for the payment and satisfaction of the 
principal of said bonds. : 

5. The said defendants, J. Fred. Schutte, Jans Prins, Adrianus Prins, 
Heinrich Ulrici, Elias Fuld, J. Borso, H. Van Booven, Den Nicho- 
las Jacob den Fix, J. H. Brunnekruff, J. H. Grem, Willimeter 
Van Tyen, Van Taer, C. Both, L. L. Wertheim, Wyoman de Voogt, 
T. P. Raelopz, Jans Tichlaar, Jr., Jacobus Wertheim, P. Van Reysen, 
May de Bennedithy Beer, Girard A. Hensichen, T. Colom, Charles 
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Gosewinckel, Boon Hartsink, Van Tysen, N. J. Frankes, Jo- 
hannes Willem Donk, Vander Stoop, and Berg, have exhibited 
their bill in this honorable court claiming to hold one hun- 
dred and ninety-seven of said State bonds so issued 
7 and exchanged for the bonds of the Fiorida Central Rail- 
road Company, and have obtained from this court a decree 
condemning the said road, property, and franchises of said com- 
pany for the payment of their said bonds, and in pursuance of said 
decree has been advertised, by special masters appointed to conduct 
said sale, for sale on the 14th of October. 1881; that the bonds of 
your orator and the liens herein sought to be enforced are of equal 
claim and dignity, and should be satisfied and paid out of said 
cape 6 of said defeddant company pari passu with the bonds and 
iens of said defendants; that said property so encumbered with 
said liens in favor of your orator and said defendants is wholly in- 
sufficient to pay the charges upon it, and said sale should be stayed 
until the equities and liens herein set up shall be adjudicated and 
determined by this honorable court. 
To the end, then, that your honorable court take jurisdiction of 


the case made by this biil, that the said Jacksonville, Pensa- ' 


8 cola and Mobile Railroad Company, the Florida Central Rail- 

road Company, corporations created and existing, residing in 
the State of Florida, J. Fred. Schutte, Jans Prins, Adrianus Prins, 
Heinrich Ulrici, Elias Fuld, J. Barso, H. Van Booven, D’n Nicholas 
Jacob den Fix, J. H. Brunnekruff, J. H. Grem, Willimeter Van 
Tyer, Van Taer, C. Both, L. L. Wertheim, Wyoman de Voogt, T. P. 
Roelopz, Jans Tichlaar, Jr., Jacobus Wertheim, P. Van Reysen, May 
de Benedithy Beer, Girard A. Heinchin, T. Colom, Charles Gose- 
winckel, Boon Hartsink, Van Tyen, N. J. Frankel, Johannes Willem 
Donk, Vander Stoop, and Berg, who are aliens residing in the King- 
dom of the Netherlands, be made parties defendant hereto, by appro- 
priate process; that the amount due your orator as holder of said 
bonds be ascertained, and the said defendant, The Florida Central 
Railroad Company be required to pay the same; that the equities 
of your orator herein set up be recognized by this court; that the 
liens of your orator, for the security of the debt evidenced by said 

bonds, on the road-bed, equipments, powers, franchises, and 
9 properties appertaining thereto of said company, extending 

trom Jacksonville to Lake City, be established by the decree 
of this court ; that said lien be enforced by asale thereof for the pay- 
ment and satisfaction of said debt, both of principal and interest; 
that, in the mean time and until the debt and lien of your orator is 
established by this court, as a debt of equal claim, lien, and dignity, 


with the lien and debt of said non-resident defendants, so ascertained 


and declared by the decree of this court, heretofore rendered, the 
sale of said road-bed, equipments, &c., be stayed and enjoined by 
the order and decree of this court. 

And may it please your honor to grant unto your orator such 
other and further or further or other relief in the premises as the 
nature of the case may require, and as may be agreeable to equity 


em, 
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and good conscience, and as in duty bound your orator will ever 


pray, &c. 
COCKERELL & WALKER, 
Complainant’s Solicitors. 


10 UnitTED States, Southern Dist. of N. York: 


Before me personally came Spencer Trask, the complainant in 
this above-entitled cause, who being first duly sworn says: That he 
has read the foregoing bill of complaint and that the matters of fact 
therein are true. . 

Sworn and subscribed before me, this 30th Sept., 1881. 


UNITED STATES OF AMERICA, Southern District of New York: 


Spencer Trask, who is personally known. to me, being first duly 
sworn by me, says: That he has carefully read the foregoing bill of 
complaint and that all and singular the allegations therein contained 


are true. 
SPENCER TRASK. 


Subscribed and sworn to before me, this 4th of October, 1881. 
[SEAL. ] GEO. F. BETTS, 
U. S. Commissioner in & for the Southern District of New York. 


11 EXHIBIT A. 
No. No. —. 
United States of America, State of Florida. 
It is hereby certified that the State of Florida justly owes to 


or bearer, one thousand dollars, redeemable in gold coin of the 
United States, at the Florida State agency, in the city. of New York, 
on the Ist day of January, 1900, with interest thereon at the rate of 
eight per centum per annum, payable half-yearly at the said Florida 
State agency in gold, on the Ist days July and January in each 
year, from the date of this bond and until the principal be paid, on 
surrendering the proper coupons hereto annexed. 

Tallahassee, January 1, 1870. | 

en HARRISON REED, Governor. 
S. B. CONOVER, Treasurer. 


Issued in accordance with act of Legislature of Florida, approved 
January 28th, 1870. 


Form of Coupons. 


The State of Florida will pay to bearer forty dollars in gold, at the 


State agency, in the city of New York, for interest due on 
bond for $1,000. 
No. 


S. B. CONOVER, Treasurer. 
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12 | : Indorsement. | 
No. —. | $1,000. 


State of Florida Thirtv-Year Eight per cent. Bonds. 


Payable January Ist, 1900. Interest payable 1st July and January 
in gold at Florida State Agency, in the city of New York. 


This bond is one of a series issued in aid of the Jacksonville, Pen- 
sacola and Mobile Railroad Company to the extent of $16,000 per 
mile upon completed road the State of Florida holding the first 
mortgage bonds of said railroad company for a like amount as 
further security to the holder thereof. | 

HARRISON REED, 


Governor of Florida. 
13 ExHiIBit “ B.” 


No. $1,000. 


United States of America, State of Florida. 


Bond of the Florida Central Railroad Company. 


Know all men by these presents, that the Florida Central Rail- 
road Company acknowledges itself indebted to the State of Florida 
in the sum of one thousand dollars for value received, which sum 
the Florida Central Railroad Company promises and agrees to pay 
to the State of Florida on the first day of January, A. D. nineteen 
hundred, in the city of New York, with interest thereon at the rate 
of eight per centum per annum, payable semi-annuaily on the first 
days of July and January,on each year, on the presentation and de- 
livery of the proper coupons hereunto attached. 

This bond is one of a series of like tenor, limited to sixteen thou- . 
sand dollars per mile, issued in accordance with an act of the Leg- 
islature of the State of Florida, approved January 28th, eighteen 
hundred and seventy, entitled an act to alter and amend “An act 

entitled an act to perfect the public works of the State, ap- 
14 proved June 24th, eighteen hundred and sixty-nine,” and 

given in exchange for bonds issued by the State of Florida 
to aid the Jacksonville, Pensacola and Mobile Railroad Company 
to complete, equip, and maintain its road for an equal amount, in 
accordance with said act. 

In witness whereof, the said company has caused this bond to be 
signed and attested in its behalf by its president, and the common 
seal affixed, at its office, in ——, this first day of January, in the 


year 1870. 
GEO. W. SWEPSON, President. 
H. H. THOMPSON, Treasurer. 
(Endorsement :) In circuit court of the United States, northern 
dist. of Florida. Spencer Trask vs. The Jacksonville, Pensacola and 


Mobile Railroad Company, The Florida Central R. R. Co., J. Fred. 
Schutte, Jans Prins, e al. Bill for injunction and relief. Filed 


POR ae 


Oct. 7, 1881. Philip Walter, clerk. Jno. 8S. Driggs, deputy. Jack- — 3 


6 SPENCER TRASK VS. THE JACKSONVILLE, 
sonville, Fla., Nov. 5th, 1881. Service accepted for J. Fred. Schutte 
& others, defendant bondholders. C. D. Willard, solicitor, &c. 


15 UnitTeED STATE OF AMERICA, 3 
Northern District of Florida : 


The President of the United States to Jacksonville, Pensacola and 
Mobile Railroad Company, a corporation created and existing by 
and under the laws of Florida: 

We command you and every of you, that you appear before the 
judges of the circuit court of the United States of America for the fifth 
circuit and nothern district of Florida, at Jacksonville, in said dis- 
trict, on the first Monday, being the 7th day of November next, to 
answer to a bill of complaint exhibited against you by Spencer 
Trask, a citizen of the State of New York, and filed in the clerk’s 
office of said court, and then and there to receive and abide by such 
judgment and decree as said court shall have considered in this be- 
half; and this you are not to omit, upon pain of Judgment by de- 
fault being pronounced against you. 

To the marshal of the United States to execute and return. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of this court, at the 
city of Jacksonville, in said district, this 7th day of October, A. D. 
1881. 

[SEAL. ] PHILIP WALTER, Clerk, 
By JNO. 8. DRIGGS, Deputy. 
COCKRELL & WALKER, } 
Sol’rs for Comp’ts. 


16 | Memorandum. 


The above defendant- are notified that unless they ‘enter their ap- 
pearance in the clerk’s office of said court at Jacksonville aforesaid 
on or before the day to which the above is returnable, the complaint 
will be taken against them as confessed, and a decree entered accord- 


ingly. | 
PHILIP WALTER, Clerk, 
By JNO. S. DRIGGS, Deputy. 


Endorsement: Circuit court United States, northern dist. of 
Florida. Spencer Trask vs. The J., P. and M. R. R. Co., J. Fred. 
Schutte, Jans Prins, Adrianus Prins, et al. Chancery subpcena. 
Returnable rule day first Monday of November, A. D. 1881. Cock- 
rell & Walker, compl’t’s solicitors. Filed Oct. 24, 1881. Philip 
Walter, clerk, by Jno. S. Driggs, deputy. 


Received the within writ of chancery subpeena this 24th day of 
October, A. D. 1881, and executed the same on the 24th day of .Oc- 
tober, A. D. 1881, at Jacksonville, in this northern district of Florida, 
by delivering to and leaving with Frank W. Ely, secretary of the 
within-named defendant corporation, a true copy hereof, at the same 
time exhibiting this original writ, no other ofticer of the defendant 
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corporation being within the northern district of Florida upon 


whom service could be made. 
JOSEPH H. DURKEE, 
U. S. Marshal, Northern District of Florida. 


17 UNITED STATES OF AMERICA, Northern District of Florida: 


The President of the United States of America to the Florida Cen- 
tral Railroad Company, a —- created and existing under 
the laws of the State of Florida: 


We command you, and every.of you, that you appear before the 
judges of the circuit court of the United States of America for the 
fifth circuit and northern district of Florida, at Jacksonville, in said 
district, on the first Monday, being the seventh day, of November 
next, toanswer a bill of complaint exhibited against you by Spencer 
Trask, a citizen of the State of New York, and filed in the clerk’s 
office of said court, and then and there to receive and abide by such 
judgment and decree as said court shall have considered in this be- 
half; and this you are not to omit, upon pain of judgment by default 
being pronounced against you. 

To the marshal of the United States to execute and return. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of this court, at 
the city of Jacksonville, in said district, this 7th day of October, A. 
D. 1881. 

[SEAL. ] - PHILIP WALTER, Clerk, 


Per JNO. S. DRIGGS, Deputy. 
COCKRELL & WALKER, 
Solicitors for Comp. 


18 Memorandum. 


The above defendants are notified that unless they shall enter 
their appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, 
the complaint will be taken against them as confessed, and a decree - 


entered accordingly. vieteese weil back 
Per JNO. S. DRIGGS, Deputy. 


Endorsement: Circuit court United States, northern dist. of Flor- | 
ida. ‘Spencer Trask vs. The Florida Central R. R. Co., J. Fred. 
Schutte, Jans Prins, Adrianus Prins, et al. Chancery subpena. Re- 
turnable first Monday in November, 1881. Cockrell & Walker, 
comp’t’s solicitors. Filed Oct. 24,1881. Philip Walter, clerk, per 
Jno. S. Driggs, deputy. 


Received the within writ of chancery subpeena this 24th day of 
October, A. D. 1881, and executed the same on the 24th October, A. 
D. 1881, at Jacksonville, in the northern district of Florida, by de- 
livering to and leaving with E. M. |’Engle, president of the within- 
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named defendant corporation, a true copy hereof, at the same time 
exhibiting to him this original writ. eee 
JOSEPH H. DURKEE, 

U. S. Marshal, Northern District of Florida. 


19 Sale of the Florida Central Railroad. 


Circuit Court of the United States for the Northern District of 
Florida. In Equity. 


J. Frep. ScHuTTE, JANS PRIns, e¢ al., Complainants, 
; vs. 
Tuer FLoripaA CENTRAL RAILROAD CoMPAny et al. 


Notice is hereby given that under and in pursuance of a decree 
made by said court in the above-entitled cause, dated the 31st day 
of May, 1879, we, the undersigned, special masters appointed by 
said decree for that purpose, will sell at public vendue, at the post- 
office in Jacksonville, in said district of Florida, to the highest bid- 
der therefor, for cash, at one o’clock p. m. on the 14th day of October, 
A. D. 1881, the following-described property, viz: The railroad run- 
ning from Lake City to Jacksonville, in said district and State of 
Florida, together with all of the property, privileges, and franchises 
9g thereto, the same being known as the Florida Central 


allroad. 
SHERMAN CONANT, 
ALEXANDER B. HAWKINS, 
Special Masters. 


‘Dated July 8th, 1881. J’y 9, td. 


The above sale is postponed until 12 o’clock noon, on Saturday, 
November dth, A. D. 1881, by order of plaintiffs’ attorney & solicitor. 
SHERMAN CONANT, 
: ALEXANDER B. HAWKINS, 
Special Masters. 


Oct. 2d. td. 


20 United States Circuit Court, Northern District of Florida. 


SPENCER TRASK 
v8. 
- THe FroriIpA CENTRAL RAILROAD COMPANY ef al. 


In this cause, on application of the complainant, and on consid- 
ering the sworn allegations of his bill and the terms of the decree 
made by Justice Bradley in the case of J. F. Schutte e¢ al. vs. The 
Jacksonville, Pensacola and Mobile Railroad Company e¢ al., filed on 
the 3lst of May, A. D. 1879, and further considering the advertised 
sale and postponement thereof of the Florida Central railroad, as 
shown by the advertisement in the margin hereof, it is ordered that 
the sale of the Florida Central railroad, as advertised by Sherman 
Conant and Alexander B. Hawkins, special masters, to be made on 
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Saturday, November 5th, A. D. 1881, be further postponed until the 
second Saturday in December, 1881, or until such day as the circuit 
court for the northern district of Florida, sitting at Jacksonville, 
after hearing the parties may determine. 
DON A. PARDEE, 
Circuit Judge. 


PENSACOLA & MOBILE RAILROAD CO. ET ALS.. 


New Orleans, La., Nov. 3d, 1881. 


21 Endorsement: In circuit court of the United States, north- 

ern dist. of Florida. Spencer Trask vs. The Jacksonville, 
Pensacola and Mobile R. Road Company, The Florida Central R. R. 
Co., J. Fred. Schutte, Jans Prins e¢ al. Injunction. Filed this 5th 
day of Nov’r, A. D. 1881, at 2 o’clock p. m. Philip Walter, clerk. 
Cockrell and Walker, solicitors for comp!l’t. 


Circuit Court of the United States, Northern District of Florida. 


SPENCER TRASK 
vs se 
In ity. 
THEJ ACKSONVILLE, PENSACOLA AND MOBILE RAILROAD Equity 
CoMPANY et al. 


The clerk of said court will please enter a decree pro confesso 
against the above-named defendants, The Jacksonville, Pensacola 
and Mobile Railroad Company, for want of appearance, answer, or | 
demurrer to the bill of complaint in said cause filed. 

COCKRELL & WALKER, 
Complainant's Solicitors. 
Jacksonville, Fla., Dec’r 5th, 1881. 


To Philip Walker, Esq., clerk. 


22 Endorsement: Circuit court U. S., northern district of 

Florida. Spencer Trask vs. The Jacksonville, P. & M. R. R. 
Co., The Florida Central Railroad Company etal. Pract. for decree 
pro conf. as to Florida Cent. R. R. Co. Filed Dee’r 5th, 1881. Philip 
Walter, clerk. Cockrell & Walker, comp. sol’rs. 


Circuit Court, dth Circuit, N. Dist. of Fla. 


SPENCER TRASK 


, vs. 
J..P. & M. R. R. Co., Fria. Cent. R. R. Co., J. FRED. Scout te et al. 


Comes now C. D. Willard, and enters his appearance in said cause 
for J. Fred. Schutte and other defendants, bondholders. 
Cc. D. WILLARD, 
| By JOHN A. HENDERSON. 
Dee’r dth, 1881. 


Endorsement: In circuit court of the U. S., N. dist. of Florida, 
Spencer Trask vs. The J., P. & M., Fla. Cen. R. R., J. Fred. Schutte 
etal. Appearance for Schutte & others, bondholders: Filed Dec’r 
5, 1881. Philip Walter, clerk. C. D. Willard, for def’t. 
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23 -In the United States Circuit Court for the Northern District 
of Florida. 


SPENCER TRASK, Complainant, 
vs. 
THE JACKSONVILLE, PENSACOLA AND MoBILE RaAILRoAD and THE | 
FLORIDA CENTRAL RAILROAD, and others, et al. 


John A. Henderson, and say that the said bill is not sufficient :n law 
to be answered unto, and for cause of demurrer assigns “ that there 
is no ins. said bill;” and further, that the complainant does not show 
a sufficient title to the bond upon which he seeks a recovery to en- 
title him to any action thereon, and for other causes. | 
| JOHN A. HENDERSON, 
Sol’r for Def’ts. 


Comes now the defendants served in this cause by their solicitor, 


I certify that in my judgment the foregoing grounds of demurrer 


are well taken. 
JOHN A. HENDERSON, 
| ie Sol’r for Def’ts, &e. 
| Dee’r 31, 1881. 


24 Demurrer signed and overruled. Leave to defendants to 
answer by the first Monday in August. - 

THOMAS SETTLE, Judge. 

June 24th, 1882. 
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25 In the United States Circuit Court for the Northern District 
of Florida. 


- SPENCER TRASK . 


vs. 
THE J., P. & M. R. R. et al. 


The answer of J. Fred. Schutte, Jans Prins, Adrianus Prins, 
Heinrich Ulrici, Elias Fuld, J. Borzo, H. Van Booven, D’n Nicholas 
Jacob den Fix, J. H. Brunkenruff, J... Grem, Willehen Van Tvsen 
Van Taer, E. Bock, L. 5S. Wertheim, Wyoman Vogt, F. P. Raelpoz, 
Jan Tischlaar, D. Jacobus Wertheims, P. Van Revsen, T. Colom, 
Charles Gosewinckle, Gerard A. Heimneh, May de Benedithy Beers, 
Boon Hartsink, Van Tven, N. J. Frunket, Johnannes William 
Donck, Vander Stoop, and Berg, who are defendants to the bill of 
complaint exhibited in this court by the complainant, Spencer 
Trask. 

Saving and reserving to themselves all manner of exceptions to 
the insufticiencies of the said bill, these defendants, answering, say: 

Ist. That at the time the bill in this cause was filed they were the 
owners of so many of the bonds of the said State of Florida issued 
to the defendant, Jacksonville, Pensacola and Mobile Railroad Com- 

pany, as were paid into the registry of this honorable court, 
26 prior thereto, and which were numbered above 3,001 and 
below 4,000, each bond for $1,000. That the said bonds so 
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held by them, and held as aforesaid in the registry of this court, 
were on the 31st May, 1879, adjudged a first lien on the line of rail- 
road called in this bill the Florida Central railroad, being that 
line of rail running from Jacksonville to Lake City, in the State of 
Florida, to the extent of $197,000 principal, and $118,515.25 interest 
then due, and for all interest to mature on said principal sum, by 
Mr. Justice Bradley in this court. That by the said court it was as- 
certained that these defendants were holders of said bonds without 
notice of any vice or defect which vitiated the titles thereto. That 
since the filing of said bill, to wit, on the — day of February, A. D. 
1882, the said Florida Central railroad has been sold under the 
decree above referred to, to wit, the decree in the case of J. Fred. 
Schutte et al. vs. The Florida Central Railroad Company e¢ al., and 
the same was purchased by one Edward James Reed, and the pur- 
chase-money was paid therefor, and that these defendants 
27 have been paid, and fully satisfied for their said bonds, and 
the decree therefor, and the said road has passed into the 
ownership, possession, and management of a new set of owners, and 
into the hands of a new corporation, to wit, into the ownership and 
control of “ The Florida Central and Western Railroad Company,” a 
corporation duly organized under the laws of Florida, and within 
the jurisdiction of this court. Wherefore these defendants say that 
they ought further to be held to answer this complainant, but plead 
that they should be hence discharged with their reasonable costs. 
4th. And these defendants further in their defence say the premi- 
ses considered that the complainants bill, is without equity as to 
them. 

Sth. These defendants, further answering, say, upon information 
derived from the files and records of this honorable court, in the 
ease of J. Fred. Schutte et al. vs. The Jacksonville, Pensacola and 
Mobile Railroad Company eé al., that as to the bonds of the State of 
Florida, from 3,001 to 4,000 in number, mentioned in the com- 

plainant’s bill of complaint, the same were never issued in 

28 accordance with the laws of Florida, authorizing their issue, 
but were exchanged by the Governor of the State of Florida 
irregularly and unlawfully for certain bonds purporting to have 
been issued by the Florida Central Railroad Company. That such 
issue was repudiated and annulled, recalled, and revoked prior to 
the exchange aforesaid, of which due notice was given, among others 
to one Thomas B. Coddington. That in addition to the action of 
the Florida Central Railroad Company, revoking and annulling 
and expressly repudiating the authority of any one to exchange its 
bonds for the bonds of the State of Florida, there was an injunction 
granted by the circuit court of the State of Florida for Leon county, 
enjoining such exchange and forbidding the transfer or removal of 
said bonds from the jurisdiction of said court, at the suit of certain 
stockholders of said company. That this injunction has never yet 
been dissolved, but remains in full —— and effect. That certain 
parties, with selfish motives, and for purposes foreign to those of 
| the laws of Florida, authorizing the issue of said bonds, 
29 clandestinely, secretly, and unlawfully exchanged the same 
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Florida, mentioned as between Nos. 3,001. and 4,000, and notwith- 
standing the frauds practiced on the Florida Central Railroad Com- 
pany, but in contempt of the injunction aforesaid, clandestinely and 
secretly, by one of their number, to wit, one Thomas B. Coddington, 
by sinister ways and unusual hours, removed at night, and by other 
than the usual highways of travel, from the State of Florida, pledged 
by the said Coddington, for the application of the proceeds of the 
sale of the same, to purposes other than the extension of the line of 
railroad, as contemplated by the laws of Florida, authorizing the 
issue of said bonds, to wit, to the payment to Edward Houston of 
$163,026.30, and interest from the date of the maturity of a certain 
draft to one M.S. Littlefield or one 8. W. Ilopkins or S. W. Hop- 
kins & Co., and also of $5,000, and. to Edward Houston for R. H. 
~ Gamble, for stocks in the Fla. Central, $15,000, J. P. Sander- 

30 son, 50,060, T. H. Flagg, 4,000, with the remainder of the 
proceeds to be applied, according to the directions of one M. 

S. Littlefield, who was then the president of the Jacksonville, Pen- 
sacola and Mobile Railroad Company, and who was also one of the 
parties who secured the fraudulent exchange of bonds hereinbefore 
stated. That the said corporation, The Jacksonville, Pensacola and 
Mobile railroad, it was then claimed by the said Coddington, was 
his debtor, and his participation at this fraudulent exchange and 
removal of bonds from the State of Florida, was, it is presumed, for 
the purpose of reimbursing himself from the Florida Central Rail- 
road Company, a corporation that did not then owe him one cent. 
6. That the said Coddington took the said bonds to New York, 
and they were thence, after many and serious litigations and false 
and fraudulent compromises, transferred to Europe, to wit, to Lon- 
don. From thence, and without knowledge of these defendants, the 
197,000 once held by them were sold in Amsterdam to these 

ol defendants, but of said bonds the 196 referred to by com- 
-plainants as being held by him were finally delivered to the 

said Coddington as a security for a claim of $40,000 or more, grow- 
ing out of his aforesaid transactions, irregular and fraudulent in 
their legal aspects. That after the decree in the Schutte case before 
referred to the said Coddington, while the said case was pending an 
appeal in the Supreme Court of the United States, to wit, on the 
appeal of the Florida Central Railroad Company vs. J. Fred. Schutte 
et al., the said Coddington made petition to be allowed to fill the 
identical 196,000 of the bonds of the State of Florida., the subject- 
matter of this bill of complaint, and participate with these defend- 
ants as a holder of bonds of an equal lien with theirs on the prop- 
erty of the Florida Central Railroad Company; but his said petition 
was denied by the Supreme Court of the United States. Wherefore 
these defendants say that the subject-matter of this bill is “res ad- 


j udicata.” 


And, further answering, these defendants say that after the 

32 rendition of the decree in their favor in the aforesaid Schutte 
case and after the action of the Supreme Court as aforesaid, 

the said Coddington caused the identical 196 bonds mentioned in 
this bill to be sold in the exchange of the city of New York; that at 
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said sale notice of the irregular, false, and fraudulent character of 
said bonds was dulv given by one J. B. Stewart, who was then the 
counsel of the Florida Central Railroad Company. That at such 
sale this complainant, with full knowledge of the notice given, and, 
as these defendants are informed and verily believe, with full knowl- 
edge of all the acts and dealings of the said Coddington in the prem- 
ises, became the purchaser of said bonds. 

Wherefore these defendants insist that the said bonds are held by 
the said Trask with the same equities and no greater than they were 
entitled to in the hands of the said Coddington, and that the said 

Coddington was not a holder of said bonds without notice of 
oo any vice or defect which vitiated the title thereto. 

These defendants, furthering answering, say each and every 
allegation of said bill which relates to themselves, and which is not 
herein particularly confessed or traversed ; and having fully an- 
swered, they pray to be hence dismissed with their reasonable costs. 

JOHN A. HENDERSON, 
: Counsel for Defendants. 
STATE OF FLoripA, Duval County: 


John E. Hartridge, being first duly sworn, deposes and says: That 
he is of counsel for the defendants in this case as above; that they 
are absent from this State of Florida; that he has read the forego- 
ing answer and knows the contents thereof, and that the same is 
true in substance and in fact, to the best of his information, know]l- 


edge, and belief. 
JOHN E. HARTRIDGE. 


Sworn and subscribed before me, tlus 5th of August, 1882. . 
PHILIP WALTER, 
U. S. Commissioner. 


o4 Endorsement: In U.S. circuit court, N. district of Florida. 

Spencer Trask vs. The Fla. Cen’l et al. Answer of defendants 
Schutte et al. Filed August 6th, 1882. Philip Walter, clerk. Hen- 
derson & Hartridge, for def ’ts. 


30 General Replication. 


In Circuit Court of the United States in and for the Northern Dis- 
trict of Florida. 


SPENCER TRASK vs. THE J., P. anp M. R. R. Co. e¢ al. 


This repliant, Spencer Trask, for replication to the answer of J. 
Fred. Schutte, Jans Prins, e¢ al., filed August 6th, 1882, saving and 
reserving to himself all and all manner of advantage of exception 
to the manifold insufficiencies of the said answer, for replication 
thereunto,saith : That he will aver and prove his said bill to be true, 
certain, and sufficient in law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient to 
be replied unto by this repliant; without this, that any other mat- 
ter or thing whatever in the said answer contained material or effect- 
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ual in the law to be replied unto, confessed and avoided, traversed 
or denied, is true; all of which matters and things this repliant is 

and will be ready to aver and prove as this honorable court 
36 shall direct ; and humbly prays as in and by his said bill he 


hath already prayed. 
COCKRELL anp WALKER, 
Attorneys for Complainant. 


Endorsement: In circuit court of the United States in and for the 
northern dist. of Florida. Spencer Trask vs. The J., P.and M. R.R. 
Co. et al. General replication. Filed Aug. 30th, 1882. Philip 
Walter, clerk. Cockrell and Walker, sol’rs for comp’t. 


SPENCER TRASK 
| vs. | 
THE FLoripA CENTRAL RAILROAD CoMPANY et al. 


On motion of complainant, it is ordered that Lee Phillips be, and 
is hereby, appointed examiner to take testimony in said cause. 
October 13, 1882. THOMAS SETTLE, Judge. 


37 SPENCER FRANK vs. THE FLORIDA RAILROAD CoMPANY et al. 


On motion of complainant, it is ordered that Lee Phillips be, and 
he is hereby, appointed examiner to take testimony in said cause. 


Oct. 13, 1882. THOMAS SETTLE, Judge. 


I, Philip Walter, clerk U. S. circuit court, 5th circuit, northern 
district of Florida, do hereby certify that the foregoing is a true 
copy of the original order appointing Lee Philips examiner, on file 
and of record in my office. | 

Witness my hand and official seal, at the city of Jacksonville, 
the eighteenth day of October, 1882, and of our Independence the 


107th year. 
PHILIP WALTER, Clerk. 


38 . United States Circuit Court, Fifth Circuit, Northern District 
of Florida. In Equity. 


SpeNcER TRAsK, Complainant, 
é ‘Ss. 
THE FLoRIDA CENTRAL RAILROAD Company e€ al., Defendants. 


To the honorable the judges of the United States circuit court for 
the fifth circuit, northern district of Florida: — 

I, Lee Philips, the undersigned examiner, duly appointed by order 
of this court, dated October 13th, 1882, to take testimony in the 
above-entitled cause, a certified copy of which order is hereunto an- 
nexed, do hereby respectfully certify and report : 

That, in pursuance of said order, on the 25th day of October, 
1882, at the office of J. B.C. Drew, Esq., at No. 37 and 39 Wall 
street, in the city of New York, I proceeded to examine the witness 
brought before me as hereinafter mentioned. 
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That notice of the time and place of taking testimony under said 
order was duly given to C. D. Williard, Esq., representing the re- 
spondents in said suit, and that by agreement of the parties the said 
examination was fixed for the time and place aforesaid. . 

That A. W. Cockrell, Esq., appeared on behalf of the complainant, 
and C. D. Willard, Esq., appeared on behalf of the said respondants, 
J. Fred. Schutte and others, when the following proceedings and tes- 
timony were had and taken: 


39 Tuomas B. CuppDINGTON, a witness called on behalf of the 
complainant, being first duly sworn, testifies as follows: 


I reside at No. 42 Fifth avenue, in the city of New York; my 
business is that of a merchant in metals and iron; I will be sixty- 
eight years old on my next birthday ; I have been dealing in metals 
and iron since 1835; I am acquainted with the complainants in this 
action ; his place of business is at No. 70 Broadway, New York city ; 
residence is in Brooklyn. 

My recollections of the matters inquired about is fully set forth in 
my deposition taken in this court in the case of J. Fred. Schutte and 
others, complainants, vs. The Western Division of the Western 
North Carolina Railroad Company and others, defendants, and I 
hereby refer to my said deposition and reaffirm the statements and 
allegations therein. 


A copy of the said deposition.is hereto appended, marked Exhibit 
“A,” as a part hereof. 

A copy of the answer of Thomas B. Coddington, referred to in 
said deposition, is hereto appended as a part hereof, and marked 
Exhibit “ B.” 

It is agreed by the solicitors of the respective parties now here 


before me that said exhibits, as above referred to and made part 


hereof, shall have the same force and effect, to all intents and pur- 
poses, as if repeated, reaffirmed, and incorporated herein in extenso. 
October 25th, 1882. LEE PHILLIPS, Examiner. 


The witness, further testifying, says : 


The suit of the Western Division of the Western North Carolina 
Railroad Company vs. George F. Drew, Governor, and others, re- 
ferred to in my said deposition, was dismissed as against me after 
my answer was put in. It was dismissed upon the application of 
Joseph B. Stewart, the complainant’s solicitor and attorney-in-fact in 
said suit. 


A copy of the application to dismiss and the order dis- 
40 missing the suit as against the witness are hereto appended 
and marked Exhibit “ C.” 
The examination was, at this point, adjourned to the 26th day of 
October, 1882, at 10 o’clock a. m., at the same place. | 
| LEE PHILLIPS, Examiner. 
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OcToBER 26,10 A. M. 


October 26th, 1882, 10 o’clock a. m., parties met pursuant to ad- 
journment. 

Present: Col. Cockeral, for complainant, and C. D. Willard, for 
def’t Schutte et al. 

A stipulation was entered into by the respective parties respecting 


certain parts of the record in the case of Schutte et al. vs. The J., P. 


and M. R. R. Co. eé al., in the Supreme Court of the U.S., that testi- 
mony may be read at the final hearing; also for reference to the pe- 
tition of the complainant entering in the U.S. Supreme Court as 
testimony, said stipulation being filed and annexed, marked Exhibit 
Ts ID.” 

Said petition, printed copy, is herewith filed as evidence for the 


7” 


defendant, marked Exhibit “ FE. 


Q. You have stated the circumstances under which the 1,000 bonds | 


of the Florida Central Railroad Company were exchanged for State 
bonds, and vour connection therewith ; state who was present when 
this exchange was made and the State bonds delivered. 

Answer. The Governor of Florida, Harrison Reed; Col. Gamble, 
the comptroller ; Col. Houston, and myself, and a servant of Col. 
Houston’s, and others in the office, and [ believe Attorney General 
J. B.C. Drew and others, employees of the office. 

Q. Mr. Coddington, at the time vou received these bonds and un- 
dertook the execution of the trusts created thereby, hereinbefore re- 
ferred to, did vou have anv knowledge or suspicion of any fact or 
circumstance calling in question the validity of said Florida Cen- 

tral bonds or their issue or their delivery to the J., P. and M. 
41 Railroad Company, or the validity of the said State bonds or 

their exchange for the said Florida Central railroad bonds, or 
any knowledge of any fact or circumstance affecting or Impugning in 
any way the good faith or purpose in which these bonds, or either 
of them, were executed, issued, transferred, or exchanged, or any 
fact or circumstance affecting the application of the proceeds of the 
sale of the said bonds, or the good faith of any pariv to the trans- 
action to which vou have testified, or any fact or circumstances con- 
nected with the removal of the said State bonds from the State of 
Florida tending to call in question the good faith or purpose of the 
transaction referred to, or of either or any of them, parties to said 
transaction ? 

Answer. None whatever; the comptroller was anxious to have it 
carried out on account of his interest, as was Gamble and Houston, 
and the Governor, in behalf of the State, who provided that the pro- 
ceeds, after payment of those who it was alleged had liens on them, 
should be ions to the credit of the State, and after all parties had 
been seen and [I declared te them that I was about to go with 
the bonds by the conveyance provided for me by the president in a 
carriage to Thomasville, Ga., who sent with me his secretary as far 
as Charleston, for the safety of the bonds. I received these bonds 


and understood the execution of this trust in entire and absolute. 


good faith. 
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Q. Was the money to be paid you by the J., P. and M. Company, 
by the agreement of August 19, 1872, paid you by said company, or 
was default made therein ? 

‘ Answer. No, it was never paid. | 

; Q. State what you did with the 192 bonds, if anything, recovered 
f by you under said agreement. | 
: Ans. They were sold at auction by E. H. Ludlow & Company, 
“ | Morris Wilkins, auctioneer, under my order, in pursuance of the au- 
: thority contained in the agreement of August 29, 1872, after personal 


notices given to Milton S. Lintefield, as president of the J., P. and 
M. Railroad Company, which original notices are hereto appended 
and marked Exhibits “F” and “G,” respectively. Notices 
42 of the sale and adjourned sale werealso published in the New 

: York Journal of Commerce, the Commercial Advertiser, 
the Evening Post, and I think some other papers or paper, all pub- 
lished in the city of New York. 

They were also published in the Florida Daily Union, a newspa- 
per published at Jacksonville, in the State of Florida. 

These notices set forth the time and place of sale, namely, the pub- 
lic salesroom at 111 Broadway, New York, where securities of this 
class are usually sold. A printed copy of one of said notices, the 
others being of like kind, is hereto annexed, as follows: 


“Auction Notices.” Morris Wilkins, Auctioneer. 
Sale of Florida State bonds. 


E. H. Ludlow & Co. will sell at auction, on Monday, Aug. 22,1881 
at 12 o'clock, at the exchange salesroom, No. 111 Broadway, 192 
bonds of the State of Florida, each for one thousand, issued in ex- 
change for bonds of the Florida Central Railroad Company - Jan- 
uary 1, 1870. Said bonds will be sold under a power vested in me 
by an agreement between me and the Jacksonville, Pensacola and 
Mobile Railroad Company, dated August 29th, 1872. 


New York, August, 1881. 
T. B. CODDINGTON, 
27 Cliff St., New York. 


The above sale is adjourned until Monday, September the 12th, 
1881, at 12 o'clock, at the same place. 
T. B. CODDINGTON, 
27 Cliff St., New York. 
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in Such sale took place in accordance with the said advertisement, 

and the bonds were bought by Spencer Trask, the complainant in 

this case, at and for the sum of $28,800. I delivered the bonds to 
Trask and received the money for them on the day of sale from Mr. 
Trask. 


43 Witness cross-examined by Mr. WILLARD: 


I went to Florida about the early part of January, 1871; my 
primary object in going to Florida was to serve the parties and to 
3—1058 
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facilitate the consummation of the negotiations by thetransferring of 
these 1,000 bonds of the State of Florida to London, where it was 
said by Hopkins that the negotiation for this sale had been agreed 
upon, the parties in interest stating that it would enable them to 
pay me in cash for ahy coupons. 

The result of the conference was that they, Hopkins & Co., would 
agree to give me $25,000 for the service of taking these bonds to 
Europe, for the risk and responsibility, upon the payment of which I 
was to deliver to them certain coupons of the Pensacola & Georgia 
Railroad Company, amounting to $24,465 face value, as stated in 
the agreement of the 29th of August, 1872 

Ques. You have testified that you went to Tallahassee and received 
the bonds, the 1,000 bonds of the State of Florida as set out in Ex- 
hibit B of your testimony in this case, on pages 11 and 12. Before 
you left Tallahassee with these bonds is it not true that an injunc- 
tion was granted by the judge of the circuit court for Leon county 
of said State, on the application of Robert H. Gamble and J. D. West- 
cott, restraining the Governor of Florida and the other State officials 
from delivering or dealing with these bonds? 

’ Ans. I don’t think any such injunction was sued out. I under- 
stood from Houston that Gamble and Westcott had got out an in- 
junction preventing his sending the bonds by me, and that on 
account of their having a claim or lien on the proceeds of the bonds, 
for the bonds, for the amount of sworn stock and bonds which they 
held. 

This led to my suing Gamble and Westcott, and they agreed for 
a consideration to withdraw their opposition and dismiss the injunc- 
tion and suit. | : oi 

Ques. Was that agreement in writing; and, if so, state whatit was ? 

Ans. Judge Westcott gave me the option to take his stock and 
bonds for a certain sum, hereinbefore set forth, which I accepted 

before I left Tallahassee, and I gave him a draft on my firm 
44 in New York for the amount which was paid and the money 

repaid by Hopkins & Co., they taking an order on Westcott 
for the bonds and stock. | 

In regard to Gamble, the only paper signed was the receipt by 
me to Houston, of the date of January 11th, 1871, in which provis- 
ion was made for payment to him of $15,000. 

Gamble subsequently recovered judgment against me on this 
agreement for the amount of $15,000, and interest and costs, amount- 
ing to nearly $22,000. : 

Ques. Did you not know when you received these State bonds 
that the acts authorizing this issue provided that they should be 
used exclusively in building the road west ? 

Ans. I had been living for several years in London, and knew 
nothing about affairs in Florida in regard to these roads, and knew 
nothing whatever of any restrictions or limitations in the act au- 
thorizing their issue as to the application of their proceeds, nor did 
I have a doubt but that they were right in every respect. 

Ques. At the time you received these bonds, and before you left 
Tallahassee, did not Governor Reed tell you that you must not take 
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the bonds out of the State until provision had been made for their 
payment of monies due the State? 

Ans. Yes; and before leaving the Governor told me that Little- 
tield had made satisfactory arrangements, and Littlefield gave me 
a written instrument, dated January 12, 1871, to place the balance, 
after payment to Houston, Papy, Gamble, and others, to the order: 
of the Governor, and this letter was taken to the Governor, who 
made thereon the endorsement directing me what to do with the 
sum so placed to his credit. Subsequently the Governor endorsed 
an order of Littlefield, approving and ratifying it, directing me to 
deliver the 1,000 bonds (imposing on me the single duty of procur- 
ing from Hopkins «& Co. their signature to the written agreement 
entered into), as set forth on page 16 of .Exhibit B of my testimon 
herein, which obligation Hopkins & Company gave them, the bonds 
were delivered to them on the order of Houston, Littlefield, and 
the Governor, copies of which are hereto appended and marked 

Exhibit “ H.” 


45 Ques. Were you present at the sale of the 192 bonds? 


Ans. Yes. 

Ques. Who purchased the bonds at the sale; what individual 
made the bid ? 7 

Ans. I think it was Mr. Peabody, who was connected in business 
with Mr. Trask in some way, I think; I don’t know whether as 
clerk or partner; I think that was the gentleman, though I never 
saw him before that I remember; Trask was the purchaser, Mr. 
Peabody bidding them in in Mr. Trask’s name. 

Ques. Was Mr. Trask present at the sale? 

Ans. Not to my knowledge. 

Ques. You say that Mr. Trask was not present at the sale to your 
knowledge; what makes you say that he was the purchaser? 

Ans. I was at the side of the auctioneer on the stand, and his 
name was given as the purchaser by the bidder, and subsequently I 
received his check for the amount, $28,800. : 

Ques. Was the individual check of Mr. Trask [given] or of his 
firm, and was it given to you on the day of the sale? 

Ans. I don’t remember whether it was his individual or the check 
of his firm ; it was certified and given to me on the day of the sale, 
when I delivered the bonds. 

Ques. Was it payable to your order, and did you endorse it and 
receive the money on it? 

Ans. It was payable to the order of Ludlow & Co., and they en- 
dorsed it, and I deposited it in the bank, and received the money 
upon it in that way. 

Ques. Was there any other bid made at the sale except the one 
made on behalf of Mr. Trask; and, if so, please state what other 
bids were made? 

Ans. Some person made a bid above the bid of Mr. Trask, and 

the bonds were struck off, but when he was called he did not 
46 respond, and I think it resulted in being struck off at Mr. 
Trask’s bid, the auctioneer not being able to get any other. 
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Ques. How long have you known Mr. Trask, and have you been 
in the habit of doing a banking or brokerage business with his firm ? 

Ans. I have known him several vears. He has done some busi- 
ness for me, very litthe—not to amount to much—I think to the 
extent of, not exceeding, perhaps $2,000 |» $5,000, in some mining 
‘stocks and the purchase of some gold for me when gold was at a 
- premium. 

Ques. Was there a notice read at the sale by anybody ; and, if so, 
what was the purport of it, [and] by whom was it given ? 

Ans. There was a paper read by Joseph B. Stewart, or by some 
person for him, the particulars of which I don’t remember ; but its 
general character was to the effect that the bonds offered for sale 
were illegal. 

Ques. ‘Did not you wa vour counsel have frequent conversations 
with Mr. Trask about the purchase of these bonds some time prior 
to the sale which you speak of? 

Ans. I did not, and don’t think my counsel did. 

Ques. Did you not inform Mr. Trask of all the circumstances re- 
garding the Issue and litigation concerning these bonds ? 


Ans. -I don’t think I ever talked with Mr. Trask about the bonds 


at all, nor gave him any information in regard to them. 

Ques. You have stated that you received $28,800 as the proceeds 
of the sale of these bonds. Please state whether or not vou ever 
collected the money on the coupons of the Pensacola and Georgia 
Railroad Company mentioned j in your direct examination ; and, if 
so, please give the amounts and ‘date. | 

Ans. I received the amount due on the coupons referred to, both 
of principal and interest, due to the date of payment to my solici- 
tors, Messrs. Cockall and Walker, of Jacksonville, Florida; that 1s, 
seventy-five per cent. thereof about October 20, 1881, and the re- 

mainder about July 7th, 18582, less the charge of my counsel 
47 for collecting, to wit, about $5,000. This does not include 

the costs and fees paid to establish my claim for ownership 
and payment of these coupons, or the expense I was put to ina 
suit in New York, and also in regard to the suit I brought in Lon- 
don to recover the 192 bonds of the State of Florida, nor does it 
include any expenses to Florida in 1871, which I was allowed, and 
received forty pounds from S. W. Hopkins & Co., in London. 

I annex hereto as a part of my answer a paper marked Exhibit 
“T,” which is a list of the coupons referred to, showing the number 
of said coupons, the number of the bonds from which taken when 
on, when payable, and the value of each. The whole number of 
coupons being 699, and the aggregate value’ $24,465, and these are 
the coupons referred to in the agreement of August 29, 1872. 

T. B. CODDINGTON. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to, the 26 day of October, A. D. 1882, before— 
LEE PHILLIPS, "Examiner. 
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Fees, $10; paid by Spencer Trask, complainant. . 
LEE PHILLIPS, Ez. 


48 Deposition of Thomas B. Coddington, a witness produced 

and sworn and examined the 18th day of February, A. D. 
1879, at my office, in the city of New York, in the post office build- 
ing, under and by virtue of a commission issued out of the circuit 
court of the United States for the northern district of Florida, in a 
certain cause therein depending and at issue, wherein J. Fred Schutte, 
Jan Piers, Adcianus Piers, and others, are complainants, and the 
Western Division of the Western North Carolina Railroad Company 
and others are defendants. 


Tuomas B. Coppineton, of New York city, aged 64 years of age, 
being duly and publicly sworn on the part of the complainants, 
doth depose and say : 


First. To the first interrogatory he saith: 
Thomas B. Coddington ; age, 64 years; occupation, merchant, and 
reside at 42 Fifth avenue, New York city. 
Second. To the second interrogatory he saith: 
Yes; I have heard of them in connection with this and like liti- 
gations in these Florida railroad suits. 
Third. To the third interrogatory he saith : | 
I received and delivered the thousand bonds numbered from 3000 
to 4000, inclusive, as stated in the copy of my answer which I now 
hand to the commissioner,and which is a copy of my original: answer 
filed inthe U.S. circuit courtin that case(answer marked by the com- 
missioner Coddington No. 1, J. A.S., Com’r). The particulars as to 
the receipt and delivery of these bonds are stated on pages 11 to 13, 
inclusive. I hand to the commissioner a sworn copy of the paper 
given by me to Colonel Houston at that time (paper marked by the 
commissioner Coddington No. 2, J. A. S., Com’r), as stated on the 
pages and paragraphs before mentioned. ' 
Fourth. To the fourth interrogatory he saith : ’ 
Yes; the answer that I handed the commissioner; a copy of an 
answer to interrogatory; there is the answer. 
Fifth. To the fifth interrogatory he saith : : 
I have examined Exhibit “A,” and it is not an exact copy, 
49 it differs in the title page, and in the printing; they substi- 
tuted italics which is not in the original, and omit italics that 
are in the original. I am willing and do testify, as stated m the an- 
swer, I claimed to have a lien on these thousand bonds for forty 
thousand dollars and interest. When, in January, 1872, 1 was in- 
formed that 800 of these bonds had been sent to New York from 
London, and that the remainder were held in London, I caused a 
notice to be served on the holders (of the remaining bonds, about 
two hundred) of my lien, and forbidding them to part with the 
bonds. About this time I learned that John Collinson had com- 
menced suit in London against Collins and others (Collins being a 
partner of Hopkins & Co.) to compel them to deliver under a con- 
tract previously made these 1,000 bonds above mentioned, with 200 
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more of like bonds of a previous issue. Pensacola and Mobile Rai]- 
road Company had intervened, assenting to, and requiring Collin- 
son to take the bonds he had contracted for with Hopkins & Co., 
and that after a negotiation by these parties a consent decree was 
made, by which Collinson was to have all the bonds placed in his 
hands with the option to buy them, except 224 that were to be can- 
celled. My notice to the holders of the 200 bonds prevented the 
carrying out of this arrangement. 

The railroad company admitted my claim of $40,000, and inter- 
est from 29 of August, 1872, and my lien on the bonds, and for this 
and the further consideration that I would withdraw my notice, they 
compromised to pay my claim and interest in cash, or failing to do 
so, the company would cause 192 of said bonds to be delivered to me, 
authorizing me to sell the same to satisfy my said debt. This agree- 
ment was In writing, and signed by the Jacksonville, Pensacola and 
Mobile Railroad Company, by their attorney-in-fact, C. L. Chase, 
and at the time of its execution C. L. Chase, L. B. Bayne, and W. 
G. M. Davis guaranteed in writing the faithful execution of this 
agreement. Copies of this agreement and guarantee and _ particu- 
lars of the foregoing will be found in the printed copies which I now 
hand to the commissioner, and append as part of my evidence (and 

the same is marked by the commissioner Coddington No. 3, 
50 =«J. A.S., Com’r). Subsequently I learned that Collinson had 

obtained, in Dee’r, 1872, from the supreme court in New York, 
the said 800 bonds, Nos. 5201 to 4,000, inclusive, which were obtained 
by a consent, a copy of which is contained on pages 23 to 27, inclu- 
sive, of my said answer, which I have handed to the commissioner, 
and made a part of my answer to this interrogatory; and on the 
18th of January, 1873, the said railroad company, and other parties 
in that court of record, admitted my said debt and lien on the 1,000 
bonds herein referred to. which were delivered to Collinson ; that 
is, 200 in London and 800 in New York. Consent, admission, and 
order of the court therein will be found copied at pages 28 to 32, in- 
clusive, of my said. answer. After this, 224 of these 1,000 bends 
were cancelled, which left 776. Of these, 568 were placed in the 
Bank of England by order of the English court of chancery, on 
motion of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany. Of this 568 bonds, [ received in June, 1878, by order of the 
said court in chancery in England,) 192 of said bonds, which 192 
bonds I still have in my possession. The remaining 376 bonds are 
still in the Bank of England, held by order of court to the credit of 
the cause of Coddington vs. The Jacksonville, Pensacola & Mobile 
Railroad Company. The remainder of these 1,000 bonds I have 
heard from L. P. Bayne, and, perhaps, from other parties, that John 
Collinson had taken, against the coupons due in January, 1873, on 
the other bonds of a previous issue. 

Sixth. To the sixth interrogatory he saith: 

My said answer, down to the period to which it refers to, contains 
a full, true, and complete statement of my acts and dealings with 
said bonds, and the acts of others, so far as came to my knowledge. 
I do again make such answer in equity a reply to the question now 
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repeated to the last part of this interrogatory. I say that my pre- 
vious answer to the fifth interrogatory 1s a full statement of what 
was done by myself and others in respect to these bonds, so far as I 
know or heard. 

Seventh. To the seventh interrogatory he saith : 

I was in London in 187], and I have stated in my previous 
51 answers all I knew about the bonds. 
Eighth. To the eighth interrogatory he saith : 

I understood, from the legal proceedings of Collinson, before re- 
ferred to, that of the first issue, 2,800 bonds had been taken from 
Hopkins & Co., and paid for by Collinson ; but I have no personal 
knowledge of their disposition. Of the remaining 200 bonds I un- 
derstood that Collinson obtained them from the company through 
Chase, their attorney-in-fact, and paid for them; but I have no per- 
sonal knowledge of it, the particulars being stated in the English 
bill of chancery (Coddington No. 3), and the answer of the company, 
which I hand to the commissioner,) and same marked by the com- 
missioner Coddington No. 3-2, J. A. S. Com’r.) : 

Ninth. To the ninth interrogatory he saith : 

No; I never heard-of any such draft. 

Tenth. To the tenth interrogatory he saith: 

No; I have never authorized Daniel P. Holland, or any one else, 
to have me made a defendant in this suit, but I did authorize the 
said Holland, as my solicitor and counsel, to file a petition for me 
in said court, and a petition was filed by me and my said counsel, 
praying that the court would grant the prayers which are to be found 
on page 30, paragraph 31, of the petition filed in the case, a copy 
of which petition & prayer I now hand to the commissioner, (peti- 
tion marked by the commissioner Codding‘on No. 4, J. A. S., Coin’r), 
and which I make part of my answer to this interrogatory. 

Final. To the final interrogatory he saith : 

My answers and the documents I have handed the commissioner 


contains everything relating to these bonds, so far as I know or have 


heard. 
52 First. To the first cross-interrogatory he saith : 
My answers to direct interrogatories 5 and 6 indicate what 


_ is from my own knowledge and what I derived from others. 


Second. To the second cross-interrogatory he saith: 

My answer to the eighth direct interrogatory states the source of 
my information. I had no personal knowledge of the transaction. 

First. To the first additional cross-interrogatory he saith: 

I have already answered the first part of this interrogatory in my 
answer to the ninth direct interrogatory. 


The witness here asks the commissioner to adjourn this examina- 
tion till to-morrow morning at 11 o’clock a. m., so as to enable him 
to examine his papers for the purpose of looking them over with a 
View to answer this interrogatory relative to the injunction. 


Examination adjourned, at the request of the witness Coddington, 
to Wednesday, March 19th, 1879, at 11 o’clock a. m. 
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Wepnespay, Varch 19th, 1879. 
The witness, Tuomas B. CopptnGtox, continuing his answer to the 
first additional cross-interrogatory, saith: ’ 


I have already stated what bonds I understood were sold and 
what were not sold. I have referred to my papers, and I hold in 
my hand a certified copy of an injunction order in the case of T. B. 
Coddington vs. the Pt nai Pensacola & Mobile Railroad Com- 
pany, being an order on motion for injunction made the 26 day of 
April, 1873, in the high court of justice, chancery division, in which 
the court doth order as follows: “This court doth order that an in- 
junction be awarded to restrain the defendant, John Collinson, until 
the hearing of this cause or the fourth order of this court, from 

delivering to or to the order of the defendant the railroad 
53 company, or to any other person or persons the bonds in the 

plaintiff’s bill mentioned remaining in his hands without 
delivering 192 of the said bonds to the plaintiff,” which is the only 
injunction I know anything about. 


To the cross-interrogatories propounded by Jos. B. Stewart, solici- 
tor for the Western Division of the Western North Carolina Railroad 
Company, the witness, answering, savs: 

First. To the first cross-interrogatory he saith: 

In my answer to the third direct interrogatory [ have stated fully 
and particularly as to my receiving and disposing of the bonds by 
delivering the same to Hopkins € Co, for whose account and the 
authoritv by which Tacted. The receipt [gave to Houston, a copy of 
which Ehave handed to the commissioner, and which is marked God- 
ding ton Ne 2 and the letter ef M.S. Latdetield, Pres. of the 
J. PO MOR. RR. Co. and the letter of Harrison Reed, Governer of 
Florida, contained en pages IS to 14 ef Coddington Ne 1, which ts 
may answer in the suit betore mentioned, will show what I was to do 
with the money if I recetved it, which I did not. 

Second. To the second cross-interrogatory he saith: 

1 have already stated fully and particularly all I know or heard 
in relation to the disposition of these bonds. In regard to the price 
and terms of the sale, 1 was told by W. G. M. Davis the particulars 
of the transactions very much as stated in the interrogatory, as near 
as I can remember, but I know nothing of it of my own knowledge, 
except as I have stated in my answer to the direct interrogatories. 

Third. To the third cross-interrogatory he saith : 

I have already answered, in my answer to the ninth direct inter- 

rogatory, that I never heard of any such draft. | 
ot Fourth. To the fourth cross-interrogatory he saith: 

I know nothing about the newspaper publications referred 
to. I was told in London by Hopkins «& Co. that there was a delay 
in consummating the contract between Hopkins € Collinson until 
an expression from the supfeme court of Florida could be obtained 
sustaining the legality of the issue of those bonds, and that after the 
opinion of the said supreme court had been given the sale under 
the contract went on. | | 
Fifth. To the fifth cross-interrogatory he saith : 


' 
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When in Florida in January, 1871, 1 was informed by Colonel 
Houston that Judge Westcott and Colonel Gamble had obtained an 
Injunction against his sending the bonds from Florida, they, West- 
cott and Gamble, being stockholders in the Florida Central Rail- 
road Company ; subsequently Westcott agreed to give his consent to 
the bonds being sent away if he could be paid for his stock in cash 
$3,845.33, and Gamble agreed to give his consent on my promise to 
Houston to take the bonds to London, and if I received the 
money to pay it over to Houston for the parties who alleged to 
have claims that were a lien on these bonds, among which Gamble 
claimed fifteen thousand dollars. The particulars are stated in Ex- 
hibit Coddington No. 2, furnished by me to the commissioner. The 
nature of the suit or proceedings I know nothing about. I paid 
Westcott, as stated in paragraph 16, pa e 20, of my answer, marked 
Coddington No. 1, po I subsequently had to pay Gamble, as stated 
on pages 20 to 21, paragraph 18, of Exhibit Coddington No. 1, and 
which I here reiterate. | 

Sixth. To the sixth cross-interrogatory he saith : 

After I had received the bonds and instructions from Littlefield, 
~ecaranne of the road, and of Reed, Governor of Florida, the said 

ouston being fully advised and assenting thereto, I left Tallahas- 
see, as stated on page 14, folios 40 & 41, of Exhibit Coddington No. 


1, and which I here reiterate. 
T. BR. CODDINGTON, 


wo Examination taken, reduced to writing, and by the witness 
subscribed and sworn to, this 19th day of March, 1879. 


Before— eee 
JOHN A. SHTELDS, Gomonissioner. 
| Endorsed :] Spencer Trask rx. The Florida Central Railroad Co. 
et at. Exhibit “A” to testimony of Thomas B. Coddington. October 
2oth, 1SS2. Lee Phillips, examiner. 
SO Exnipit B. 


SPENCER TRASK 
| v3. 
THE FLoripa CENTRAL RAILROAD ComPAny ef al. 


Approved as a part of the testimony of T. B. Coddington. Oct. 


25, 1882. 
LEE PHILLIPS, E2’r. 
U.S. Circuit Court, Northern District of Florida. In Equity. 


THE WESTERN DIVISION OF THE WESTERN NORTH CAROLINA RaIL- 
ROAD COMPANY 
v8. 
GEORGE F. Drew, Governor of the State of Florida, THE FLoripa 
CENTRAL Rar“Lroap Company, and others. 


Answer of Thomas B. Coddington. 


D. P. Holland, solicitor and of counsel. 
4—1058 
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57 Circuit Court of the United States, Northern District of Florida, 
at Jacksonville. 


Fiorina CENTRAL R. R. Co. 
vs. 1136. Record. 
SCHUTTEE et al. 
To the judges of the circuit court of the United States for the 5th 
circuit and northern district of Florida: 
The separate answer of Thomas B. Coddington to the bill of com- 


plaint exhibited against him by the Western Division of the Western 


North Carolina Railroad Company, in which suit George F. Drew, 
Governor of the State of Florida, The Florida Central Railroad 
Company, and others, together with him, the said Coddington, are 
made parties defendant. 

This defendant, saving and reserving unto himself all and all 
manner of benefit and adv antage of exception which can or may be 
had or taken to the many errors, uncertainties, and other impertfec- 
tions in the said complainants’ bill of complaint contained ; and 
insisting upon the several special matters in this ‘answer set forth, 
as if he had plead the same, or had demurred to said bill, for answer 
thereunto or unto so much and such parts thereof as this defendant 
is advised is or are material or necessary for him to make answer 

unto, this defendant, answering, saith : 
58 I. That the bill should be dismissed as to him, because he 

says that it does not allege that this defendant is a citizen of 
the State of New York, but avers that he is a citizen of New York; 
and this defendant alleges that this allegation of citizenship is not 
sufficient to give the court jurisdiction of this defendant. Where- 
fore he prays that the bill be dismissed as to this defendant and 
subject to the foregoing objection to the jurisdiction of this court, 
and claiming the benefit thereof as if he had specially demurred to 
said bill. 

This defendant s ai: 

First. That he absolute] y denies all, each, and every charge of 
fraud or of fraudulent intent alleged against him by the complain- 
ants, and avers that the whole of the transaction, and each and every 
act (relative to the bonds which are the subject of this suit), were, so 
far as they were done by this defendant, or so far as he had any 
knowledge of them, and so far as this defendant was connected with 
them, good, honest, fair, legitimate, and lawful acts, legally and 
morally ; and that this defendant’s whole connection with’ these 
bonds were had for a good and lawful purpose, and, as this defendant 
then believed, for the benefit of the parties in interest; and the re- 
sult, this defendant believed, would eventually be that the line of 
railroad would be built, to the great benefit of the people and the 
State of Florida; this defendant was also informed, and he believed 
it, and he acted upon that belief, that the State of Florida had by 
law authorized the Governor to exchange State bonds for the bonds 
of the railroad companies, and that S. W. Hopkins & Co. had sold 
in England State bonds that were then authorized to be issued, and 
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had agreed to deliver to the purchaser four millions of said State 
bonds at a given time, and further, that it was essential for the con- 
summation of the contract that the bonds should be delivered as 

stipulated,and that Edward Houstoun would, it was supposed, 
59 delbvee one million of said bonds to this defendant, in trust for 

him, if this defendant would accept the trust, and that the 
receipt and delivery of this million of bonds held by Houstoun was 
the obstacle in the way of realizing the money from the sale of the 
bonds, and that if this million of bonds could be delivered in time 
to complete the contract of sale in London that the whole enterprise 
would “ a success and the railroad would be speedily constructed 
westward as designed by the legislative authority. 

This defendant supposed that he was undertaking a matter that 
would be a great public and corporate benefit. This defendant had 
full faith in these representations, and acted upon them, and was 
most anxious that this Florida line of railroad should be completed 
westward throngh the State of Florida. This defendant had been 
the good business friend of the Florida railroads; that when the 


Pensacola & Georgia Railroad Company was building its road this 


defendant sold that company (Edward Houstoun being its presi- 
dent) large quantities of railroad iron, amounting to more than two 
hundred thousand dollars, on credit, and took the notes of the com- 
pany therefor, and when that company failed to pay its notes he 
compromised with them, and took the mortgage bonds of the com- 
pany in payment at sixty cents on the dollar, and years afterwards 
this defendant’s partner sold them, at the solicitation of Edward Hous- 
toun, to George W. Swepson, while this defendant was in Europe, at 
fifty cents on the dollar. After the war this defendant again cred- 
ited the company, and used all his best endeavors to assist the com- 
pany and advance its credit, and gave up his coupons (and induced 
his friends to give up their coupons) past due, for alleged preferred 
stock, to the amount of over sixty thousand dollars, so as to save 
that railroad from bankruptcy and sale to its stockholders, and to 
the people of Florida. And that this defendant did this because he 
had entire faith in the character, honor, and integrity of Edward 
Houstoun, its president, and gave these past due coupons, and ob- 

tained those of his friends, relying on the representations and 
60 statements of Edward Houstoun, the president, for the com- 

pany, not supposing for one moment that Houstoun was de- 
ceiving this defendant, which afterwards proved to be the case. 
This defendant afterwards heard that the Pensacola & Georgia rail- 
road had been sold, as the other Florida railroads were, by the trustees 
of the internal improvement fund, and that new companies were 
organized, and that Houstoun and Milton S. Littlefield were the 
owners of more than two-thirds of the whole line of railroad from 
Jacksonville westward, and that an exchange of bonds, by the State, 
for railroad bonds, had been autherized by law, and that these State 
bonds had been contracted to be sold and delivered to parties in 
London, and that there was no doubt of the success of the new com- 
pany in being able to speedily build the Florida railroad through 
to Mobile, Alabama; that the obstacle in the way was the delivery 
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of the bonds in London in time to the purchasers, according to the 
contract. And this defendant agreed to assist in taking this million 
of dollars of State bonds to London, for this purpose, believing, as 
aforesaid, that it was a good and great public and corporate enter- 
prise, and one to which he wished every success; that, with this in- 
tent and purpose, this defendant went to Florida in January, 1871, 
and then obtained the bonds, and afterwards delivered them to S. 
W. Hopkins & Co., in London, in April, 1871, by the positive and 
peremptory order of Edward Houstoun, for whose account, and in 
trust for whom, this defendant received the bonds, and also by the 
order and direction of Milton S. Littlefield, the president of the Jack- 
sonville, Pensacola and Mobile Railroad Company, and also by the 
order and direction of Harrison Reed, the Governor of Florida, all 
of which will more fully appear in this his answer hereafter in de- 
tail. : 

II. This defendant says that he has had to pay many thousands 
of dollars of his own money because he obeyed the order of the said 

Houstoun. 
61 III. This defendant says that he never heard of these com- 

plainants, or that such a corporation existed, until long after 
he had delivered the bonds to Hopkins & Co.,in London. This de- 
fendant charges that if these complainants had any charge or 
complaint against him they. ought to have brought it before this 
time, and not wait for more than six years to bring suit against 
him, and then, instead of suing him at his domicile in the city of 
New York, bring this suit against him in Florida. 

IV. This defendant says that if their bill be true, of which he 
knows nothing, andif Littlefield and Swepson embezzled the moneys 
of these complainants prior to the passage of the acts of 1869 and 
1870, authorizing the bonds to be issued, as the complainants allege 
in their bill, that these complainants committed a gross fraud on the 
State of Florida and its people, and on this defendant, in not letting 
the embezzlement be known, so as to advise the authorities of Flor- 
ida and the public and this defendant not to deal with the afore- 
said parties. This defendant, so far from believing that these gen- 
tlemen were the criminals that the complainants, in this their bill 
allege them to be,says that George W.Swepson and Milton S. Little- 
field were, prior to his receiving these bonds, represented to him to 
be men of capital and of good character, or this defendant would 
not have had any connection with them. That he did not know 
Swepson at all in any part of this transaction, and has never seen 
him, and his only knowledge of him was that he had been intro- 
duced to defendant’s partner by a banker, and at Houstoun’s solici- 
tation this defendant’s partner had sold Swepson the aforementioned 


‘Pensacola and Georgia first mortgage bonds prior to the sale of that 


road in 1869, and while this defendant was a resident of London. 
That if what these complainants say about these gentlemen in 
their bill is true (of which this defendant has no knowledge and 
does not assert), this defendant says that it was the duty of 
62 these complainants to have prevented them from obtaining 
the passage of the statutes of Florida of 1869 and 1870, by 
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which they obtained these public securities; that they, the com- 
plainants, should have published and declared the acts of embezzle- 
ment now in their bill of complaint alleged, instead of waiting 
till the securities were issued, and innocent parties and this defend- 
ant and the public of Florida had dealings with these securities, to 
their great injury, as this litigation shows. 

V. This defendant absolutely denies that he had any knowledge 
of any of the illegal acts charged by these complainants against 
Littlefield, Swepson, or Houston, or either of them, relating to the 
embezzlement or fraudulent use by them, or either of them, of the 
a securities, or other property of these complainants, as in 

ill alleged. This defendant says that he did not know that 

there ever was such a company as these complainants, or such a 

corporation in existence, and never knew that either Littlefield or 

Swepson ever were agents or officers or in any way connected with 

such corporation until long after he had delivered said bonds in 

April, 1871, and then only by hearsay, and in years afterwards by 
leadings in certain suits, this one among the number. 

VI. This defendant further says that he delivered in London one 
thousand State bonds, numbered 3.001 to 4,000 inclusive, on the 
eighteenth of April, A. D. 1871, to S. W. Hopkins & Co. (as will | 
hereafter more fully appear in his answer), and that he is informed 
and believes that after this defendant had delivered up the whole 
thousand bonds, that 800 of these identical bonds, numbered, 3,201 
to 4,000, both inclusive, were afterwards, and in the year 1872, in 

the hands of a receiver of the supreme court of the city and 
63 of the State of New York, tied up by order of that court, in two 

actions then pending, in each of which this complainant, the 
western division of the Western North Carolina Railroad Company, 
was a party defendant. | 

And this defendant is informed and states, as will more fully ap- 
pear by reference to “Schedule I” of complainants’ exhibits attached 
to this bill, that these complainants assisted to procure, and did con- 
sent to, and did thereby obtain an order, on the 6th day of Decem- 
ber, 1872, by which John Collinson did receive 800 of these identical 
bonds, being numbered 3201 to 4000, inclusive, and carried the 
same to England to sell, according to the understanding and agree- 
ment between the said North Carolina Railroad Company and the 
other parties to that suit; and that if Collinson should buy the 
bonds, the proceeds were to be divided amongst certain parties. 
And these complainants were, of the proceeds of these identical 
bonds, to receive the sum of two hundred thousand dollars, accord- 
ing to a consent decree obtained in said court on the day of 
December, A. D. 1872, which will more fully appear by feference to 
the consent and stipulation made by complainants, and a copy of 
this order filed with this answer and marked Nos.1 and 2. This 
defendant avers the facts to be that these complainants caused eight 
hundred (800) of these bonds, after this defendant had defendant had 
delivered them in London to S. W. Hopkins & Co., to be taken from 
a receiver of a court in New York, where they then were, in Decem- 
ber, 1872, and sent to England for sale. And this defendant says 
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that these complainants are estopped from denying that they aided 
‘and assisted, and attempted to have these bonds sold long after this 
defendant had parted with the said bonds; and that it is a gross 
wrong on this defendant to have such charges brought against him 
by these complaints relative to these bonds. 
VIT. This defendant prays that the copies of the stipula- 
64 tions and consents of these complaints, filed herewith, marked 
No. 1 and 2, may be taken as a part of this his answer, and 
he savs that when these orders were obtained he was not a_ party, 
and had no knowledge thereof; but subsequently, on hearing 
thereof, in the vear 1877, he applied to said court and was made a 
party thereto, and filed his answer in 1877, and in his answer in- 
sisted that the lien of this defendant therein admitted by these com- 
plainants and the Jacksonville, Pensacola and Mobile Ratlroad 
Company had priority and was superior to all other hens for the 
payment of the debt therein admitted to be due; and this defend- 
ant says that the said suit is still pending and undecided in the said 
court in the said citv and State of New York. 

VIII. This defendant further says that he has been informed and 
believes, and so charges, that these complainants, on or about the 
10th of April, A. D. 1870, and prior to the amendatory statute 
of 1870, (by the authority of which these bonds were issued), entered 
into a written agreement with the said Milton 8S. Littlefield, and 
George W. Swepson, by which it was agreed that the said Littlefield 
should procure bonds of the State of Florida by legislation, substan- 
tially, as was afterwards done by the passage of the amendatory act 
of 1870; and that he, Littlefield, should thus obtain bonds of the 
State of Florida in exchange for railroad bonds: and that the State 
of Florida bonds thus obtained should be sold and the proceeds ap- 
plied to the following purposes, to wit: One-half was to be paid to 
these complainants for the debts due by Littletield and Swepson to 
these complainants, and the residue should be retained by the Jack- 
sonville, Pensacola and Mobile Railroad Company. And that under 
and in aecordance with this unlawful and fraudulent contract on 
the people of Florida, and the minority stockholders of the Florida 
railroad companies, and this secret agreement, the said Littlefield 
subsequently caused and procured the passage of the act of 1870, 

which authorized the issue and exchange of these bonds, 
65 all of which was then unknown to this defendant, and was 

kept secret among the parties to the said agreement. And 
defendant savs that these complainants, bv the said agreement 
made the said Littlefield their agent, and that these complainants 
are now estopped from denying the legality of the issue and ex- 
change of these bonds; and this defendant asks that he may have 
the benetit of the decision of Mr. Justice Bradley, heretofore made in 
this case, and the judgment of this court, that for and on account of 
this agreement these complainants are estopped, as in the said 
judge’s opinion then declared. 

IX. This defendant further says that he is informed, and believes, 
that in accordance with a settlement made between these complain- 
ants and the said M.S. Littlefield, the complainants received of the 
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roceeds of the sale of State of Florida bonds, issued under the act 
of 1870, to the Jacksonville, Pensacola & Mobile Railroad Company, 
the sum of fifty thousand dollars, at one time, from S. W. Hopkins 
& Co., the fiscal agents of the said J., P. & M. R. R. Co. And this 
defendant avers that he believes that these complainants are justly 
chargeable with the injuries that resulted from the alleged improper 
use of those bonds and their proceeds, and the failure to build the 
railroad westward, and this defendant says that there can be no 
doubt that if the stockholders or the people of Florida, or the Legis- 
lature, had known that when the Legislature passed the acts of 1869 
and 1870, that the bonds thus authorized to be issued were to be sold 
and the proceeds applied to repaying the embezzlement of the 
moneys and securities of this North Carolina corporation by Little 
field, Swepson, or by any other person—that the Legislature would 
have refused to pass said acts, and if passed, that no business man 
would have had anything to do with either the said persons or the 
bonds. And this defendant charges that the complainants have in 
their oil] shown, that for and on account of their concealment 
66 of the alleged acts and defalcations of Littlefield and Swep- 
son (if what these complainantssay be true), they have debarred 
themselves of the relief prayed for in their said bill, and have com- 
mitted a gross wrong on this defendant, and the public, and espec- 
ially the people of Florida, by concealing the same until long after 
the legislation was had, and the bonds issued, and dealt with by 
this defendant and other innocent parties. 
X. This defendant further says that the Jacksonville, Pensacola 
& Mobile Railroad Company is indebted to him in the sum of forty 
thousand dollars, with interest thereon, which is stili due and un- 
paid; and that this defendant has a lien on 568 of these bonds for 
the payment of said sum of money. That these complainants and 
the said railroad company are estopped of record from denying the 
aforesaid claim and hen of this defendant, because he says, that in 
the said suit in the supreme court of the State of New York, at a 
special term thereof, held in the city of New York, in said State, on 
the 18th day of January, A. D. 1873, these complainants and the 
said railroad company appeared before the Hon. George C. Barrett, 
justice, then presiding in said court, and then hearing the said suit 
of John Collinson, plaintiff, against 8S. W. Hopkins & Co., The Jack- 
sonville, Pensacola & Mobile Railroad Company, the Western Divi- 
sion of the Western North Carolina Railroad Company, and others, 
being defendants ; that these complainants and said railroad com- 
pany, with others, did then and there, of record in said suit, among 
other things admit, and in said cause did in writing declare that 
this defendant, “‘ Thomas B. Coddington, had on the said 29th day 
of August, A. D. 1872, a claim and lien, to the amount of forty thou- 
sand dollars, and interest from the 29th day of August, 1872, on one 
thousand of the said twelve hundred bonds so delivered to the said 
John Collinson upon the footing of the said agreement with 
67 him, and the said decree of the said court of chancery, and 
such lien of said Thomas B. Coddington, attached and still 
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such proceeds of said sum of forty NS dollars United States 
currency and interest as aforesaid.” 


And this defendant says that these complainants are of record 
forever estopped from denying the lien and claim of this defendant 
as is above set forth, and on the 13th day of January, 1873, by them 
admitted to be a lien on said bonds, from the 29th day of August, 
A. D. 1872. 

XI. This defendant says that on the 12th day of January, A. D. 
1871, he gave Edward Houstoun the written instrument, marked 
“Schedule F.” That although by the said instrument it appears 
that Houstoun delivered and that this defendant received one thou- 
sand Florida Central Railroad Company first mortgage bonds, pay- 
able to the State of Florida, for one thousand dollars each ; yet this 
defendant alleges and says that the following are the actual facts: 

That on the 11th day of January, Houstoun, taking a servant 
with him, and accompanied by this defendant, went to the office of 
Col. Robert H. Gamble, and received from Gamble the one thousand 
railroad bonds described in “Schedule F.” 

That thereupon Houstoun, and this defendant, and Houstoun’s 
servant, carrying the bonds, went immediately to the Governor’s 
office in the capitol, and the said one thousand railroad bonds were 
then and there given to Harrison Reed, Governor of Florida, in the 
said executive chamber, and the said Governor Reed then delivered 
therefor one thousand State of Florida bonds of the face value of 
one thousand dollars each, and numbered from 3001 to 4000, inclu- 

sive, Which said bonds this defendant understood were issued 
68 ~— the statutes of 1869 and 1870, described in complain- 
ants’ bill. | 

That Houstoun directed his servant to take the package of State 
bonds and carry them to this defendant’s room in the hotel; that 
Houstoun and this defendant, together with the said servant then 
carrying the bonds, went to the hotel, where the State bonds were 
by Houstoun left with this defendant. 

That this defendant the next morning, at Houstoun’s request, de- 


livered to Houstoun the paper marked “Schedule F,” and the said | 


Littlefield, as president of the J., P. & M. R. R.Co., gave his full au- 
thority and assent thereto, and signed the same in his official 
capacity. 

And this defendant says that in. the manner aforesaid he did re- 
ceive the said one thousand State of Florida bonds, numbered 3001 
to 40U0, and that the same were received by the authority, assent, and 
approval of the said president of the said Jacksonville, Pensacola 
and Mobile Railroad Company, and in trust and for account of said 
Edward Houstoun. | 

And this defendant says that the disposition he was to make of 
the said bonds and their proceeds, if any were received by him, is 
set out in said Schedule F. 

That the Governor told this defendant, in Houstoun’s presence, 
in the executive chamber, at the time of the delivery of the said 


the said one thousand bonds, and he is entitled’to be paid out of 
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State bonds, for this defendant not to take the bonds out of the State 
until the Governor had made arrangements for the payments of 
—_— moneys to the State of Florida with the said president, Lit- 
tlefield. 

That, in accordance with this direction of the Governor, as afore- 
said, this defendant remained with the bonds in Tallahassee until he 
received the following written instructiuns, which are in the words 
and figures following, to wit : 
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69 ‘“‘ PRESIDENT’S OFFICE, 
“‘ JACKSONVILLE, PENSACOLA AND MOBILE RaILRoapD Co., 
“TALLAHASSEE, F1a., Jan. 12th, 1871. 


“T. B. Coppineton, Esq., 
“Tallahassee, Florida. 


“My Dear Stir: I have the honor to give you the following 1n- 
structions in relation to the bonds, or the proceeds thereof, which 
you have received from the Governor in exchange for railroad bonds: 

1st. “ The bonds will be delivered to the parties in London, Eng- 

| land, who have purchased the four thousand bonds issued in aid of 
“ the Jacksonville, Pensacola and Mobile railroad, and collect the pay 
therefor. 

2d. “ You will pay the following-named parties, viz: Edward .- 
Houstoun, $163,000; M. D. Papy, $16,000; Judge Wescott, $5,000 ; 
| Gamble, $15,000; Col. J. P. Sanderson, $57,000. IJ state the amounts 
, not exactly, but about the sums, as you have them exact, upon each 
f party delivering to me, or to my order, all stock, bonds, coupons, 
notes, drafts, acceptances, or whatever the said — is to pay for; but 
should any of the parties whose names are mentioned above refuse 
to receive the said amounts after it had been offered to them, and 
after Col. Houstoun has been paid, then the said amounts shall be 
paid to me or to my order. 

3d. “The balance of the money will be placed to the order of his 
excellency, Harrison Reed, Governor of Florida, to pay indebtedness 
to the State.” 

Truly yours, M.S. LITTLEFIELD, 
Pres. J., P. & M. R. R. Co. 
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P. S.—< This letter is so far modified as to conform to the letter 
or receipt given by me to Edward Houston and approved by me. 
M. 8S. LITTLEFIELD, 
Pres. J., P. & M. R. R. Co. 


“'T. B. Copp1nctTon, Esq. : 
“You will please place to my credit in the National Trust 
70 Company of New York City the amount called for in the 
above arrangement, either by wire or letter, and oblige, 
“HARRISON REED, 
“Governor of Florida.” 


And this defendant, having received the above instructions from 
the said President Littlefield, and the Governor of Florida and the 
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said Houstoun being fully advised thereof and assenting thereto, 
this defendant, having first personally bade good-bye to all the par- 
ties, was making his arrangements to return to New York by the 
railroad from Tallahassee, and so informed the president of the road ; 
thereupon President Littlefield directed this defendant to go by the 
way of Thomasville and Charleston, and the said Littlefield informed 
this defendant that he (President Littlefield) had provided a car- 
riage, and that for the safety of the bonds he, Littlefield, would send 
him by his carriage (accompanied by his secretary) to Thomasville, 
Georgia, where this defendant could take the rail, and that his sec- 
retary, for safety to the bonds, would accompany this defendant as 
far as Charleston. That, as directed by the said Littlefield, this de- 
fendant went in the said carriage to Thomasville, and thence by rail 
to New York, and that the secretary of the said Littlefield did ac- 
company this defendant as far as Charleston from Tallahassee. 

And that after the arrival of this defendant in New York he pro- 
ceeded by the first steamer to Europe, and reached the city of Lon- 
don with the bonds as speedily as practicable and without delav. 

That this defendant, having thus received the said State bonds on 
the llth day of January, A. D. 1871, retained and kept them in 
London, England, until the (18th) eighteenth day of April, A. D. 
1871, because he could not get the money for them, when this de- 
fendant, having been peremptorily ordered by the said Edward 
Houstoun, did on said eighteenth day of April, A. D. 1871, deliver 
the said one thousand State bonds, numbered 3001 to 4000, inclusive, 

to S. W. Hopkins & Co., of London, England. 
71 And this defendant says that as aforesaid he received said 
one thousand bonds, No. 3001 to 4000, on the 11th of Janu- 
ary, A. D. 1871, and delivered them as ordered on the 18th day of 
April, A. D. 1871, in London, to 8. W. Hopkins & Co. And this 
defendant says the orders and directions to him to deliver the said 
1,000 bonds are as follows: 

That he received in London the following message by cable from 

Edward Houstoun: 


“Atlantic Cable Message. 
“STATION FROM SAVANNAH. 
“From E. Houstoun, to CoppINnGTon, care Hopkins, London: 
“ Deliver bonds to Hopkins. Everybody protected.” 
And this defendant also received the following from Edward 
Hopkins: | 
, “SAVANNAH, Ga., April 11th, 1871. 
“T. B. CoppinaTon, Esq., London. 


“DeraAR Sir: I hereby authorize and request you to deliver to 
Messrs. 8S. W. Hopkins & Co., of London, the one thousand Florida 
State bonds of one thousand dollars each, received by you from the 
State of Florida in exchange for a like number and amount of the 
bonds of the Florida Central Railroad Company, the same having 


ae eee 


Mad oh dhs te Par. F _—— = J 
=< oe tebe Pe CARR Oe I Te LARS See SBP iad yd Vicia oh > oe 
: = Pe ABT: SBE eee Bk Sr 5 as A a os) Ca ees 
a : 


PENSACOLA & MOBILE RAILROAD CO. ET: ALS. 35 


been delivered to you by me, to be held in trust, as per your receipt 
dated January 11, 1871, which I now surrender herewith, I having 
no further lien on or against either of the above-mentioned bonds. 


“Yours, respectfully, 
“E. HOUSTOUN.” 
72 Also the following : 
“ TALLAHASSEE, Fxa., April 6th, 1871. 
“Sir: I hereby recall my letter of instruction to you, dated Janu- 
ary 12,1871, and also all instructions subsequently given, and now 
direct vou to deliver to Messrs.S. W. Hopkins & Co., of 58 Old 
Broad street, London, the one thousand bonds of one thousand dol- 
lars each, to wit, one million dollars, of the State of Florida, issued 
to the Jacksonville, Pensacola and Mobile Railroad Company, now 
held by you as trustee, whenever Edward Houstoun, Esq. shall 
authorize and direct you so to do, imposing upon you the single 
duty of procuring from Messrs. S. W. Hopkins & Co. their signature 
to the written agreement entered into with you, which is intended 
to fix upon them the responsibility of carrying out my original 
order and relieving you therefrom. 


“M. S. LITTLEFIELD, 
“Pres. J.. P.& M. R. R. Co. 


4 


“To T. B. CoppINGToNn, Esq.” 

And on the face of this instrument and across the writing was the 
following: 

“T hereby approve of and ratify this order. 


“HARRISON REED, 
“Governor of Florida.” 


“T do hereby authorize and request T. B. Coddington, Esq., to 
deliver the within mentioned bonds to S. W. Hopkins & Co., of 
London, as I have no further lien against them. 


“E. HOUSTOUN.” 


Which was communicated to me by my firm in New York prior 
to the cable from Houstoun ordering me to deliver the bonds. 


XII. This defendant further says that the said S. W. Hop- 

kins & Co. had also a house in New York, as well a- in the 

city of London, and were the same firm and composed of the said 
parties; and that the said S. W. Hopkins & Co. were then the fiscal 
agents of the State of Florida, and of the said Jacksonville, Pensa- 
cola and Mobile Railroad Company ; and that as aforesaid this de- 
fendant, as thus directed, did deliver said one thousand bonds, num- 
ber 3,001 to 4,000, inclusive, to said S. W. Hopkins & Co., in London, 
and obtained their signature, as in said instructions directed ; that hav- 
ing delivered the said bonds on the 18th of _— as directed by cable 
from Houstoun, that afterwards the said S. W. Hopkins & Co. sent a 
message by cable to their New York house, notifying them of the re- 
ceipt of the bonds, and thereupon the New York house of 8. W. Hop- 
kins & Co. sent the following letter to the partner of this defendant, 
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and also sent Mr. Nichols the original receipt (schedule F of com- 
plainants’ bill), which this defendant had given to Houstoun as afore- 
said, and also Houstoun’s written authority, dated April 11th,to de- 
liver the bonds, all of which the defendant was advised of by his said 
partner as aforesaid. 

That acknowledgement and letter is as follows: 


“S. W. Hopkins & Co., 71 BRoapway, NEAR WALL STREET, 
NEw York, April 19th, 1871. 
“Gro. L. NicHois, Esq. 

“DerAR Str: A cablegram received this morning from our London 
house announces that Mr. Coddington has delivered the bonds. En- 
closed please find Mr. Coddington’s original receipt to Mr. Houstoun, 
dated Tallahassee, January 11th,1871 ; also Col. Houstoun’s authority 
for the delivery. Please acknowledge receipt of these documents. 
We should be glad to know if you have anything from Mr. Codding- 
ton confirming our despatch. | 
“Very truly yours, : 

“S. W. HOPKINS & CO., 
“Per L. L. SPRING.” 


74 XIII. This defendant further says that these bonds were de- 
livered by the order of the Florida Central Railroad Company, 
and that the exchange of the railroad bonds for the said State bonds 
was nade by the authority of the said Florida Central Railroad Com- 
pany. : : 
And that at a stockholders’ meeting of the Florida Central Rail- 
road Company, duly assembled in accordance with law, and after this 
defendant had received the said State bonds, as above stated, the fol- 
lowing resolution was offered at said stockholders’ meeting, to wit: 

“Resolved, That Edward Houstoun do place the bonds referred to 
in the preamble and resolutions of the stockhalders, adopted June 
20th, 1870, in the hands of 8. W. Hopkins & Co. for the purpose men- 
tioned in said resolutions, subject to the same exceptions as therein 
expressed, with respect to the proportion thereof, applicable to the 
stock owned by other parties, and according to the same terms therein 
mentioned.” 

And this defendant has been informed and believes that said res- 
olution was passed by a large majority of said capital stock, and was 
and is of lawful and binding force on said railroad company, and on 
all and every of its stockholders, and this resolution authorized the 
exchange and delivery aforesaid. , 

XIV. This defendant further says that the complainants are es- 
topped from denying the legality of the said exchange of bonds, or 
of their delivery to said 8S. W. Hopkins & Co., because he says that, 
as will appear by an examination of the case in the supreme court of 
the State of Florida, wherein the Florida Central Railroad Company 
and others were appellants and the State of Florida and others were 
respondents, and in which case the legality and validity of the issue 
of the said railroad bonds and thé exchange of the State bonds there- 
for, and the obligation of the said railroad company therefor, was in- 
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volved, the said supreme court of Florida did decide that after 
75 this defendant had received the said bonds that the foregoing 
resolution was adopted at a stockholders’ meeting, and the 
supreme court did further, in said case, declare and decide that “ the 
resolution was adopted. The bonds here referred to are the bonds 
now held by the State. So far as the exchange of these bonds by the 
company is concerned here is its express authority given for it, and 
that must be the end of the matter.” . 
This defendant says that the same will be found in the XV vol- 
ume of Florida Reports, at pages 709 and 710, and that the same is 
a public record, and published by the authority of the State of 


_ Florida, to which this defendant beg leaves to refer. 


And this defendant says, as advised by counsel, that these com- 
plainants to this bill have had all their rights adjudicated in the 
aforesaid case, as to the exchange, issue, and delivery of these bonds, 
and that they are estopped from denying the same, if the complain- 
ants are held to be the legal or equitable stockholders of the Florida 
Central Railroad Company. ' 

This defendant therefore alleges, from the facts as before stated as 
to receiving these bonds, and as to his delivering them, that as soon 
as he did, in accordance with the aforesaid instructions, deliver them 
to said S. W. Hopkins & Co., of London, there was no further obli- 
gation or liability resting upon this defendant, as he obeyed the in-’ 
structions of all the parties interested, as heretofore shown. 

XV. This defendant further says that he never paid any moneys 
to John P. Sanderson nor to Flagg nor to M. D. Papy, but that he 
understood and was informed that they were paid the said sums 
specified in Schedule F, by S. W. Hopkins & Co. And that this de- 
fendant never paid any money to Governor Reed, nor to any other 
person except to Houstoun, and as hereinafter mentioned to Judge 

Wescott. 
76 XVI. That Judge Wescott insisted on selling his stock, and 

that this defendant gave the said Wescott his draft on T. B. 
Coddington & Co., of New York, before this defendant left Florida, 
for the price agreed upon, and that the firm of this defendant paid 
the said draft, but that this sum which defendant paid Judge Wes- 
cott for his stock, $3,845.23, was refunded to defendant’s firm by S. 
W. Hopkins & Co. And this defendant was subsequently informed 
that Hopkins & Co., by order of M.S. Littlefield, turned over the 
certificate of Judge Wescott’s stock to said Littlefield. 

XVII. That this defendant in New York, on the 17th January, 
1871, received from S. W. Hopkins & Co. $5,000 for Edward Hous- 
toun, and this defendant said out the said $5,000 by Houstoun’s 
order; and that in 1871 this defendant received for the said Edward 
Houstoun from 8S. W. Hopkins & Co., of London, $48,955, which this 
defendant sent to Earle & Perkins for the said Houstoun, and was 
duly received by the said Houstoun, making in all the sums of 
$53,955, which this defendant received from S. W. Hopkins & Co., 
and paid to Edward Houstoun, prior to this defendant delivering 
up said one thousand bonds. This defendant turned over and de- 
livered the entire said one thousand bonds to said S. W. Hopkins & 
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Co., on the said 18th April, A. D. 1871. That the aforesaid sums of 
money were not derived from the proceeds of said bonds Nos. 3001 
to 4000, inclusive. 

XVIII. This defendant further says that he received no benefit 
whatever from the said transaction relating to these bonds; but, »n the 
contrary, that he has had to pay out in cash many thousand dollars, 

by reason of his turning over the said bonds to 8S. W. Hopkins 
17 & Co., by order of the said Edward Houstoun, whose trustee 

and agent this defendant was; and that the said Houstoun 
received the benefit, and this defendant was thereby injured, as will 
more fully appear. 

That Robert H. Gamble brought suit against this defendant in 
the court of common pleas for the city and county of New York for 
the injury resulting to him, Gamble, by this defendant delivering 
said one thousand bonds to 8S. W. Hopkins & Co., of London, as 
aforesaid, without this defendant having first paid the said Gamble 
the moneys as set forth in the “Schedule F.” This defendant em- 
ployed able and skilful counsellors and attorneys to defend said suit, 
and did defend the same with all lawful measures; that the suit 
was tried by the ‘court and a jury, and a verdict was rendered 
against this defendant in due form of law in favor of the said Gam- 
ble, on the 27th day of April, A. D. 1876, for the sum of $21,553.33, 
and costs, and $250 allowance for counsel fee; that on the 19th of 
May, A. D. 1876, this defendant settled and fully satisfied the said 
verdict, upon an agreement between the said Gamble and himself, 
in full satisfaction, for the sum of $15,750 cash in hand paid by this 
defendant out of this defendant’s own moneys, and that this defend- 
ant has had to expend of his own moneys the further sum of about 
three thousand dollars. 

XIX. That Houstoun and Littlefield were the owners of about 
two-thirds of the capital stock of the Florida Central Railroad Com- 
pany, and that Littlefield was also the owner of about two-thirds 
of the stock of the Jacksonville, Pensacola & Mobile Railroad Com- 
any. 

XX. This defendant further says that in this whole transaction 

relating to these one thousand State of Florida bonds, No. 3001 to 4000, 

inclusive, this defendant was acting as the agent and trustee of 

Edward Houstoun, and not of any other party, State, corpora- 

18 tion, or individual; and that Edward Houstoun procured an 

order from the stockholders of the Florida Central Railroad 

Company, in due and legal form, directing him, Houstoun, to deliver 

said State bonds, number 3001 to 4000, inclusive, to S. W. Hopkins 

& Co., of London, and that the delivery of said State bonds by this 

defendant to the said 8S. W. Hopkins & Co., of London, was in ac- 

cordance with the aforesaid resolution, this said defendant then 
acting as the agent of the said Houstoun, and delivering said State 
bonds by Houstoun’s express direction, as aforesaid. 

XXI. This defendant denies that the complainants were, or are, 
- authorized by their charter to acquire or own any stock in any rail- 
road company in the State of Florida,.or to acquire any capital 


i cee Se ee ee ee A ee . 
— ee PE Be Se ON ee a Pe oe wig ae 
ies * Pe Ber SPA a re cpa So ES RS eee ae 
' < Pea 
> 


PENSACOLA & MOBILE RAILROAD CO. ET ALS. 39 


stock of any corporation, or any other property in the State of 
Florida. . 

XXII. And this defendant, being now fully answered, prays to 
be hence dismissed, with his costs in this behalf most wrongfully 


sustained. 
D. P. HOLLAND, 
Of Counsel. 


UnITEpD STATEs OF AMERICA, 
Southern District of New York, \ as: 

Before me, John A. Shields, commissioner of the circuit court of 
the United States for the southern district of New York, personally 
appeared Thomas B. Coddington, one of the defendants in the above 
suit, who, being duly sworn, on oath says that the facts stated as of 
his own knowledge in the above answer are true, and those stated 
on informatien he believes to be true. | 

T. B. CODDINGTON. 


Sworn to and subscribed before me, this 18t: day of Oct., A. D. 


1877. 
(Signed) JAMES S. SHIELDS, 
| Commissioner of the Circuit Court of the United 
States for the Southern District of New York. 


EXHIBIT No. 1. 


At a special term of the supreme court of the State of New York, 
held at the court-house in the city and county of New York on the 
sixth day of December, A. D. 1872. 

Present: The Hon. William H. Leonard, justice. 


JOHN CoLLinson, Plaintiff, 
against 

SIDNEY W. Hopkins, RoBErtT J. CARPENTER, and FRANK H. Co.i.ins, 
composing the firm of S. W. Hopkins & Co.; The Jacksonville, 
Pensacola and Mobile Railroad Company, The Western Division 
of the Western North Carolina Railroad Company, Samuel D. 
Babcock, Joseph Stuart, D.G. Ambler, Francis H. Flagg, and Con- 
verse L. Chase, Defendants. 


80 JoHN S. Requa, Plaintiff, 
against | 

AARON BARRETT, THE JACKSONVILLE, PENSACOLA AND MOBILE RAIL- 
road Company, Lawrence P. Bayne, Henry J. Rogers, Milton S. 
Littlefield, James G. Gibbs, Calvin Littlefield, John Doe, Richard 
Roe, Edward Houston, George W. Swepson, Robert B. Swepson, 
The First National Bank of Knoxville, Tennessee, John T. Dewees, 
David J. Pruyn, The Western Division of the Western North Caro- 
lina Railroad Company; Nicholas'‘W. Woodfin, W. G. Candler, W. 
T. Welsh, William H. Rollins, James L. Henry, commissioners 
appointed by an act of the Legislature of North Carolina; E. C. 
Burrass, John B. Clark, D. G. Ambler, F. H. Flagg, C. L. Chase ; 
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Sidney W. Hopkins, Robert J. Carpenter, Frank H. Collins, form- 
ing firm of 8. W. Hopkins & Co.; John Collinson, George J. 
Haven, receiver (leave of the court having been obtained to sue 
said receiver), Defendants. 


An application having been made on the part of the plain- 
81 tiff in the first above-entitled action, upon an order to show 
cause, made herein, and bearing date the fourteenth day of 
November instant, for leave to file a supplemental complaint, and 
for an order directing the receiver in this action to deliver the bonds 
in said supplemental complaint mentioned, now in the hands of the 
said receiver, to the plaintiff, upon the footing of the agreement set 
forth in said complaint : | | 

And an application having been made in the said first above- 
entitled action on the part of the plaintiff in the second above-enti- 
tled action, upon a petition accompanied by an order to show cause, 
made the twenty-first day of November, 1872, for an order requiring 
the plaintiff in the first above-entitled action, and the receiver not 
to part with the possession of the said bonds until the determination 
of the second above-entitled action: | 

Now, on reading and filing the said orders to show cause respect- 
ively, and the affidavits and papers thereto annexed, and on reading 
and filing consent to the entry of this order, signed by the attorneys 
for all the parties who have appeared in the first above-entitled 
action, and by the attorneys for the plaintiff in said second above- 
entitled action, it is now ordered— 

First. That the plaintiff have leave, and leave is hereby given 
him, to file and serve the supplemental complaint, of which a copy 
is annexed to the said order to show cause of November 14th, 1872. 

Second. It is further ordered that George J. Haven, the receiver 
in the first above-entitled action, forthwith deliver or cause to be 
delivered to the said plaintiff the eight hundred bonds of the State 
of Florida, issued in aid of the Jacksonville, Pensacola and Moblie 
Railroad Company, now in his hands, to be dealt with by the said 
plaintiff upon the footing of the agreement between Converse L. 
Chase, of the first part, the said Converse L. Chase and Francis H. 
Flagg, of the second part, and John Collinson, of the third part, 
dated the twenty-ninth day of August, one thousand eight hundred 

and seventy-two, and the decree of the court of chancery, 
82 Great Britain, made in the suit of Collinson vs. Collins and 

The Jacksonville, Pensacola and Mobile Railroad Company 
vs. Collinson, copies of which agreement and decree are set out in 
said supplemental complaint, the plaintiff’s option to purchase said 
bonds under said decree to be extended to the month after the date 
of actual shipment; this modification of the provisions of said decree 
or the receipt by said plaintiff of said bonds under this order in no 
way or manner to affect the rights or obligations of either of the 
parties to said agreement and decree thereunder, or to operate as a 
waiver of any default thereunder (this order as to the receiver 
to take effect upon the payment to him of one thousand dol- 
lars on account of his fees as such receiver, and also the legal 
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fees of the New York Guaranty and Indemnity Company, the de- 
positories of the said receiver in respect of said bonds for the cus- 
tody thereof, the amount of the said receiver’s compensation to be 
adjusted hereafter); and that said plaintiff, after the cancellation of 
the bonds to be cancelled under said agreement and decree, and the 
deduction of the amounts which, under the said agreement and 
decree the said Collinson is authorized to make, including provision 
for future interest on the bonds of the issue to which said eight hun- 
dred bonds belong, as provided for in said agreement and decree, 
deposit the surplus moneys resulting from the sale of said bonds in 
the National Trust Company, in the city of New York, to be used 
and disposed of subject to the further order of this court, to be made 
in the said first above-entitled actions upon notice to the attorneys 
for all the parties who have appeared therein, and to the plaintiff in 
the said second above-entitled action, and that the said proceeds so 
deposited stund in the place of the bonds themselves, subject to the 
same rights and liens, if any, on the part of either or any of the 


parties to either of said actions now existing as against said bonds. 
Enter. Wk. HLS. C. 


83 We consent to the entry of the above order. 
SEWELL & PIERCE, 
Attorneys for Defendants, Sidney W. Hopkins, and others. 
SEWELL & PIERCE, 
Attorneys for Plaintiff, John L. Requa. 
ALGERNON S. SULLIVAN, 
Attorney for the Western Division of the Western 
North Carolina R. R. Co. 
MARTIN & SMITH, 
Att’ys for Joseph Stuart and Samuel D. Babcock, Def’ts. 
HORACE BARNARD, 
Att’y for Jacksonville, Pensacola and Mobile R. R. Co., Deft. 
HORACE BARNARD, 
Att'y for D. G. Ambler, Francis H. Flagg, and 
Converse L. Chase, Def’ts. 
BARLOW, LAROCQUE & McFARLAND, 
Att’ys for Plaintiff in first above-entitled action. 


Endorsed: Filed Dec. 6, 1872. 


STATE OF New YORK, bas 
City and County of New York, § ~° 


I, Henry A. Gumbleton, clerk of the said city and county of New 
York, and clerk of the supreme court of said State for said county, 
do certify that I have compared the preceding with the original 
order on file in my office, and that the same is a correct transcript 
therefrom, and of the whole of such original. 

In witness whereof, I have hereunto subscribed my name and 
affixed my official seal, this twelfth day of October, 1877. 

[L. ~ HENRY A. GUMBLETON, Clerk. 


J. F. M. 
6—1058 
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84 7 Exusit No. 2. 


At a special term of the supreme court of New York, held at 
the court-house in the city and county of New York, on the 18th 
dav of January, 1873. | 

Present: Hon. George C. Barrett, justice. 


JOHN CoLiinson, Plaintiff, 
ag’st 

SipnEY W., Hopkins, RoBpert J. CARPENTER, and FRANK H. 
CoLLins, composing the firm of S. W. Hopkins & Co.; The Jack- 
sonville, Pensacola and Mobile Railroad Company, The Western 
Division of the Western North Carolina Railroad Company, 
Samuel D. Babcock, Joseph Stuart, D. G. Ambler, Francis H. 
Flagg, Converse L. Chase, and Lawrence P. Bayne, Defendants. 


Whereas an order was duly entered on the 6th day of December, 
1872, in the above-entitled action, by consent of all parties who 
appeared therein, to which order reference is hereby made ; 

And whereas, in and by said order, it was provided that John Col- 
linson, plaintiff, shall deposit the surplus moneys resulting from the 
sale of the bonds mentioned in the said order, in the National Trust 
Company, in the city of New York, to be held and disposed of sub- 
ject to the further order of this court to be made in this action, on 

notice to the attorneys for all the parties who appeared therein, 
85 and John L. Requa in the action secondly mentioned in 

the said order, and the said proceeds so deposited stand in 
_ of the said bonds themselves, subject to the same rights and 
iens, if any, on the part of either of any of the parties in either 
of said actions, now existing against said bonds; 

And whereas by another order duly entered in this action on the 
27th day of December, 1872, it was further ordered that the said 
order bearing date the 6th day of December, 1872, directing a deliv- 
ery to the plaintiff by the receiver of the bonds therein mentioned 
be, and the same was thereby modified by substituting the New 
York State Loan and Trust Company as the depository of the sur- 
plus proceeds of the bonds to be sold in place of the National Trust 
Company in the city of New York, mentioned in said order ; 

And whereas it is admitted by the parties who consent to the entry 
of this order that Iand by a certain agreement bearing date the 
17th day of June, 1572, between the said Jacksonville, Pensacola 
and Mobile Railroad Company of the first part, L. P. Bayne & Co. 
and L. P. Bayne of the second part, Sidney W. Hopkins and others 
of the third part, Francis H. Flagg and.Converse L. Chase, trustees, 
&c., of the fourth part, and Henry J. Rogers of the fifth part, it was, 
among other things, agreed that the claim of said Lawrence P. 
Bayne against the said Jacksonville, Pensacola and Mobile Railroad 
Company was thereby admitted and adjusted at the sum of one 

hundred and fifty thousand dollars, and interest; and that the said 
Lawrence P. Bayne had, and shall have a lien upon the twelve hun- 
dred eight per cent. Florida bonds mentioned in the pleadings in 
this action, for the amount of his said claim of one hundred and 
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fifty thousand dollars, and interest from the said seventeenth day of 
June, 1872; 
And whereas it is in like manner admitted by the said parties 
that there is now due and owing to the said Lawrence P. Bayne, on 
his said claim, and on his said lien on the said bonds, the 
86 sum of ninety-six thousand six hundred and fifty dollars, 
paper currency of the United States, with interest thereon 
from the said 29th day of August, 1872; 

And whereas it is in like manner admitted by the said parties 
that Thomas B. Coddington had, on the said 29th day of August, 
1872, a claim and lien to the amount of forty thousand dollars, and 
interest from the 29th day of August, 1872, on one thousand of the 
said twelve hundred bonds so delivered to the said John Collinson, 
upon the footing of the said agreement with him, and the said decree 
of the said court of chancery, and such lien of said Thomas B. Cod- 
dington attached and still attaches to the proceeds, or so much 
thereof as may be necessary of the said one thousand bonds, and he is 
entitled to be paid out of such proceeds said sum of forty thousand 
dollars United States currency, and interest as aforesaid ; 

And whereas it is in like manner admited by the said parties 
that by the said trust deed or indenture, duly made in the State of 
Florida, between the said Jacksonville, Pensacola and Mobile Rail- 
road Company of the first part,and Francis H. Flagg, D. G. Ambler, 
and Converse L. Chase of the second part, and bearing date the sec- 
ond day of October, 1871, the said parties thereto of the first part 
transferred and assigned to the said parties thereto of the second 

art, among other things, the proceeds of all the said eight. per cent. 

lorida bonds, and to be applied as provided for in the said inden- 
ture or trust deed, as will more fully appear by reference tc the 
same ; 

And whereas it is in like manner admitted by the said parties 
that the said Chase and the said Flagg alone accepted the trust re- 
posed in them under and in virtue of said indenture or trust deed, 
and the other trustee therein named, D. G. Ambler, disclaimed and 
declined to accept the said trust, and the same devolved on the said 
Flagg and the said Chase; and whereas the said Francis H. Flagg 
recently died, leaving the said Converse L. Chase sole surviving 

trustee under and in virtue of the said indenture or trust 
87 deed, and he and the said Flagg during the lifetime of the 

said Flagg were entitled, and the said Chase ever since the 
death of the said Flagg had been entitled as such trustee to all 
the proceeds of said twelve hundred bonds, subject, nevertheless, 
less, to the aforesaid lien of the said Lawrence P. Bayne for the said 
balance due him as aforesaid, and subject to the said lien of the said 
Thomas B. Coddington as aforesaid ; 

And whereas, by an order or decree heretofore entered in this ac- 
tion on the 27th day of December, 1872, it was ordered, adjudged, 
and decreed, as between all the parties who consented to the entry 
of said decree, that two hundred thousand dollars be paid to the de- 
fendants, the Western Division of the Western North Carolina Rail- 
road Co., out of the first proceeds of said bonds to be paid to the said 
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Trust Company, after first providing for the payment of the balance 
of the receiver’s fees in this action, adjusted at the sum of nine thou- 
sand dollars: 3 
Now, therefore, in consideration of the premises, and on the con- 
sent and stipulation of Horace Barnard, Esq., attorney for the de- 
fendants, the Jacksonville, Pensacola and Mobile Railroad Company, 
and Converse L. Chase, surviving trustee as aforesaid, and of Alger- 
non 8. Sullivan, Esq., attorney for the defendants, the Western Divis- 
ion of the Western North Carolina Railroad Company, and for the 
defendant, Lawrence P. Bayne, it is ordered, as between all of the 
said parties consenting and stipulating as aforesaid, that the said 
Thomas B. Coddington had, and still has, a lien on the proceeds of 
the said one thousand bonds for the said sum of forty thousand dol- 
lars, paper currency of the United States, with interest as aforesaid, 
subject, nevertheless, to the payment of the balance of the said re- 
ceiver’s fees, adjusted as aforesaid, and also subject to the payment 
in the first place of the said sum of two hundred thousand dollars 
to. the said Western Division of the Western North Carolina Rail- 
road Company. And it is further ordered that, as between all of 
the said parties consenting and stipulating as aforesaid, that 
88 the said Lawrence P. Bayne had, and still has, a lien on the said 
twelve hundred bonds and proceeds, to the amount of the 
said balance of ninety-six thousand six hundred and fifty dollars, 
and interest as aforesaid, subject, nevertheless, to the payment of the 
said balance of the said receiver’s fees, adjusted as aforesaid, and to 
the payment, as hereinbefore mentioned, to the Western Division of 
the Western North Carolina Railroad Company. And it is further 
ordered that, as between all the said parties consenting and stipu- 
lating as atoresaid, the said Converse L. Chase, as such surviving 
trustee, is the owner of and entitled to receive all of the residue of 
the said proceeds. And it is further ordered that this order is made 
without prejudice to the rights of any party to this action who has 
not expressly consented in writing to the entry thereof, and also 
without prejudice to the rights of John L. Requa, the plaintiff in the 
action secondly mentioned in the order of the 6th of December, 
above referred to. : 


(Endorsed :) “ Filed Jan’y 18, 1873.” | 
A copy. see CHAS. F. LOEW, CVE. 


We consent to and stipulate for the entry of the above order. 
Dated New York, January 18th, 1873. 
(Sig.) HORACE BARNARD, 
Att’y for J, P. & M. R. R. Co., and 
C. L. Chase, Surv., &c., Trustee. 
ALGERNON S. SULLIVAN, 
Att'y for Western Division of the 
Western North C. Railroad Co., and for Lawrence P. Bayne. 
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89. ExursirC to testimony of Thomas B. Coddington, Oct. 
: 25, 1882. L. Phillips, Ex’r. Spencer Trask vs. Florida Rail- 
road Company e¢ al. | 


Copy. 


Circuit Court of the United States, 5th Circuit, Northern District of 
Florida. In Equity. 


December Term, A. D. 1877, at Jacksonville. 


? THE WESTERN DIVISION OF THE WESTERN NortH CAROLINA RaAIL- 

ee ROAD CoMPAny, Complainants, 

v8. 

GEoRGE F. Drew, Governor of the State of Florida, and GrorGr F. 
Drew, Governor ; Columbus Drew, comptroller; Walter Gwynn, 
treasurer ; George P. Raney, attorney general; Hugh A. Corley, 
commissioner of lands and immigration of the State of Florida, 
who constitute the trustees of the internal improvement fund of 
the State of Florida; The Jacksonville, Pensacola and Mobile 
Railroad Company, Milton S. Littlefield, James G. Gibbs, T. C. 
Spooner, and Walter Gwynn, treasurer of the State of Florida, and 
Charles H. Foster, Gideon, Maria Bossevan; Adrian J. Mildus, 
Joseph Zaddock, Adrian Storp, John Collinson, & Thomas B. Cod- 
dington, Defendants. aM ‘ 


eed 90 Upon the application of the complainants in the above-enti- 
: tled suitin equity, and the said Thomas B. Coddington, by his 
counsel, consenting thereto, it is ordered that the bill of complaint be 
dismissed asto the said Thomas B. Coddington upon the foregoing ad- 
mission and statement of the complainants. It is further ordered 
that the said Thomas B. Coddington do recover his costs in this suit, 
the said costs to be taxed by the clerk of this court against the com- 
plainant. : 


To the honorable the circuit court of the United States for the 
northern district of Florida: 


r I request that the above order dismissing this suit as to Thos. B. 
Coddington be granted. kei 

: (Signed) JOS. B. STEWART, 

4 Sol. for Compl’s. . 


I consent iv the granting of the above order. 
: D. P. HOLLAND, 
Of Counsel for Thos. B. Coddington. 


91 noma :] U.S. circuit court a- Jacksonville, W. D. of the 

Western North Carolina R. R. Company vs. Governor of 
Florida, the trustees of I. I. fund; the J., P. & M. R. R. Co, and 
others. Application to dismiss & order dismissing T. B. Codding- 
ton as a defendant. 


92 The defendant, Thomas B. Coddington, having fully an- 
swered the bill of complaint filed in this court at Jackson- 
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ville, and the complainants in this suit being satisfied that the | 


answer of said Thomas B. Coddington is true, so far as it relates to 
the charges in the said bill of complaint, and that the said coupons 
were and are the sole property of the said Thomas B. Coddington, 
and the complainants being now well satisfied that the matters and 
things in their said bill of complaint charged against the said 
Thomas B. Coddington are not true, and that the information upon 
which the said complainants made the said changes against the said 
Thomas B. Coddington was erroneous : 

Now, therefore, the complainants ask that an order may be made 
dismissing the complainants’ bill as against the said Thomas B. 
Coddington at the costs of the complainants. 

(Signed) | JOSEPH B. STEWART, 
Sol. for Complainants. 


93 Exuisit D.—Spencer Trask vs. The Fla. Central R. R. Co. e¢ 
al. Oct. 26,1882. Lee Phillips, Ex’r. 


In Circuit Court U. S., Northern Dis. of Florida. 


SPENCER TRASK, Compl’t, 
, — 
THE JACKSONVILLE, PENSACOLA & MOBILE RAILROAD Co. e¢ al. 


It is hereby stipulated and agreed that each and all the documents 
and exhibits referred to in the testimony of T. B. Coddington, now 
being taken before Lee Phillips, examiner, and all and every of the 
documents and exhibits now on file in the U. S. circuit court, Jack- 
sonville, Florida, which are referred to by said Coddington in the 
case of Schutte vs. The J.P. & M. R. R. Co. et al. in his said testi- 
mony, or in the said exhibits, ‘shall be used as evidence in the above- 
entitled cause by either party, said documents and exhibits to be 
tendered by the party intending to use them at the hearing hereof. 

_A. W. COCKRELL, 
Sol’r for Spencer Trask, Complainant. 
3 C. D. WILLARD, 
Oct. 26, 1882. Sol. for J. Fred. Schutte et al. 


94 It is also further stipulated that either party have leave to 
refer in like manner to the petition of Thomas B. Codding- 
ton, filed in the United States Supreme Court in the case of Schutte 
et al. vs. The J.. P. & M. R. R. Co. e¢ als, and the order made thereon, 
The said petition, by printed copy, is herewith filed as evidence for 
the respondents, marked Exhibit E, as well as the petitions in the 
lower court referred to and exhibits. 
Oct. 26, 1882. | 
C. D. WILLARD, 

Solicitor, &c. 

A. W. COCKRELL, 
Sol. for Compl’t. 


‘| 


a Cl en nn ee 
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GEorGE F. Drew, Governor, etc., THE JACKSONVILLE, 


* ae rr S: Be ioe ee 
7 eS Se oe eee Rey ~~ ‘ Se eta pe: bra en os , 
= "= Ks? o oe on er. Se gh eee SR ar ‘ Soe ee 2 —, : 
: te Aye . vee ee ee ee tae Soe See ee ais, > ~ 


PENSACOLA & MOBILE RAILROAD CO. ET ALS. 47 


95 Exuisit E—Spencer Trask vs. The Fla. Central R. R. Co. 


al. Oct. 26, 1882. Lee Phillips, ex’r. 
Supreme Court of the United States. In Equity. Nos. 667,668, 
669. 


Petition of Thomas B. Coddington for leave to move that the man- 
date in these suits do not issue untill the special order of this court, 

- and fora modification of the opinion of the court so far as it re- 
fers to the petitioner. 


96 Supreme Court of the United States. 
669. October Term, 1880. 


THE FLoripa CENTRAL RAILROAD Company, Appellant, 
po 667 


Nos. 667, 668, and 


v8. 
J. Frep. Scuutte é al. 


THE JACKSONVILLE, PENsACoLA & MoBILE RAILROAD 
Company, Appellant, 
v8. 
J. FRED. SCHUTTE et al 


No. 668. 


THE WESTERN NortTH CAROLINA RAILROAD COMPANY, | 
Appellant, 
v8 + No. 669. 


PENSACOLA & MosILE RAILROAD CoMPANY eal. | 


To the Hon. the Chief Justice and Associate Justices of the Supreme 

Court of the United States, sitting in equity: 

Your petitioner, Thomas Butler Coddington, a citizen of the State 
of New York, merchant, residing at No. 42 Fifth Avenue, in the 
city of New York, and State of New York, respectfully petitioning ac- 
cording with the rules of this court, shows unto your honors— 

: Public Schools vs. Walker, 9 Wall., 603. 


1. 


That this court has at this term decided the appeals in the above- 
entitled suits in equity ; the opinion of the court being rendered 
by the Chief Justice, but that the mandate of this court has not yet 
issued thereon to the court below. : 


2. 


That by reference to the record, pages 1154, 1171, it will 

97 be seen that this petitioner has an interest in 192 bonds of 

like class as those held by the complainant Schutte ¢ al., 

which 192 bonds form a part of 1,000 bonds which this court has at 
page 6 and 13 of its opinion decided were issued and exchanged b 
the authority of the Florida Central Railroad Company, for whic 

interest your petitioner intervened pro intresse suo in the circuit 

court, and that his petition and equities are yet undecided, and have 
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not been heard in this court or the said circuit court, and that his 
petition and equities are yet undecided. By reference to that peti- 
tion, folio 2577, page 1157, it will be seen that in 1878 he informed 
the circuit court that a litigation relative to the 192 bonds was then 
pending in chancery in England between the J., P.& M. R. R. Com- 

any, your petitioner giving a full history of the English case, and 
its then status in 1867. And at folio 2583, that an appeal was 
then pending in England from an order of Vice-Chancellor Sir 
Charles Hall, and praying that the property of the Florida Central 
Railroad Company should not be sold until the status and owner- 
ship of these 192 bonds were decided (fol. 2617). Since then your 

etitioner shows that the High Court of Justice in Chancery in Eng- 
and on appeal reversed the decision of the Vice-Chancellor, and 
that by virtue of the orders of the English court your petitioner 
obtained, and now holds said 192 bonds, and has filed, and there is 
now pending in the said United States circuit court at Jacksonville, 
and not heard or decided, a supplemental petition of your petitioner 
showing to the court that he now has these 192 bonds, and asking 
that they may be redeemed, or the lien of your petitioner enforced 
by the court by sale of the property of the Florida Central Railroad 
Company. | | | 

3. 


98 Your petitioner, having shown to this court his interests 

herein, which appears of record as aforesaid, saving as to the 
supplemental petition, now shows to the court that his rights are 
jeopardized and injured without the intention of this court in that 
part of its opinion in the above-entitled cases, at page 6 of the opin- 
ion, wherein the court say this petitioner took the bonds “ clandes- 
tinely” to New York; and he asks this court to so far modify its 
opinion as to leave out the word “ clandestinely;” or while not in- 
terfering with the opinion of the court or its decision, to declare that 
the said words are not to be taken prejudicial to the equities or rights 
yet to be heard or which are pending in the court below. 


4, 


-Your petitioner asks the court’s attention to the following part of 
the records, fol. 2534 to 2538, which was introduced as the part of 
Coddington’s testimony by the complainants, Schutte e¢ al., in reply 
to an interrogatory which required the introduction of his answer 
in another case. This gives the cause why your petitioner was con- 
nected with the said 1,000 bonds, and is as follows: “ That this de- 
fendant’s whole connection with these bonds were had for a good 
and lawful purpose, and, as this defendant then believed, for the 
benefit of the parties in interest, and the result this defendant be- 
lieved would eventually be that the line of railroad would be built 
to the great benefit of the people of the State of Florida. This de- 
fendant was also informed, that he believed it, and he acted upon 
that belief, that the State of Florida has by law authorized the Gov- 

ernor to exchange State bonds for the bonds of the railroad 
99 _ companies, and that S. W. Hopkins & Co. had sold in England 
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State bonds that were then authorized to be issued, and had 
agreed to deliver to the purchaser four millions of said State bonds 
at the given time; and, further, that it was essential for the consum- 
mation of the contract that the bonds should be delivered as stipu- 
lated, and that Edward Houston would, it was supposed, deliver one 
million of said bonds to this defendant in trust for him if this de- 
fendant would accept the trust, and that the receipt and delivery of 
this million of bonds held by Houston was the obstacle in the way 
on realizing the money from the sale of the bonds, and that if this 
million of Cini could be delivered in time to complete the contract 
of sale in London that the whole enterprise would be a success, and 
the railroad would be speedily constructed westward as designed by 
the legislative authority. 

This defendant supposed that he was undertaking a matter that 
would-be a great public and corporate benefit. 

This defendant had full faith in these representations, and acted 
upon them, and was anxious that this Florida line of railroad should 
be completed westward through the State of Florida. This defend- 
ant has been the good business friend of the Florida railroad; that 
when the Pensacola and Georgia Railroad Company was building 
its road this defendant sold that company (Edward Houston being 
its president) large quantities of railroad iron, amounting to more 
than two hundred thousand dollars on credit, and took the notes of 
[the] company therefore, and when that company failed to pay its 
notes he compromised with them, and took the mortgage bonds of the 
company in payment at 60 cents on the dollar, and years afterwards 
this defendant’s partner sold them at the solicitation of Edward Hous- 

toun to George W. Swepson, w hile this defendant was in Euro 
100 = at 50 cents on the dollar. After the war this defendant again 

credited the company, and used all his best endeavors to as- 
sist the company and advance its credit, and gave up his coupons 
(and induced his friends to give up their coupons) past due for al- 
leged preferred stock to the amount of over sixty thousand dollars, 
so as to save the railroad from bankruptcy and sale to its stock- 
holders and to the people of Florida; and that this defendant did 
this because he had entire faith in the character, honor, and integ- 
rity of Edward Houstoun, its president, and gave these past-due 
coupons and obtained those of his friends, and relying on the rep- 
resentations and statements of Edward Houstoun, the pres. of the 
company, not supposing for one moment that Houstoun was deceiv- 
ing this defendant, which afterwards proved to be the case. This 
defendant afterwards heard that the Pensacola and Georgia railroad 
had been sold, as the other Florida railroads were, by the trustees of 
the internal improvement fund, and that the new companies were 
organized, and Houstoun and Milton S. Littlefield were the owners 
of more than two-thirds of the whole line of railroad from Jackson- 
ville westward, and that an exchange of bonds by the State for rail- 
road bonds had been authorized by law, and that these bonds had 
been contracted to be sold and delivered to parties in London, and 
that there was no doubt of the success of the new company in being 
able to speedily build Florida railroads through to Mobile, Ala. 

7—1058 
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That the obstacles in the way was the delivery of the bonds in Lon- 
don in time to the purchasers, according to the contract ; and this 
defendant agreed to assist in taking this million of dollars of State 
bonds to London for this purpose, believing, as aforesaid, that it was 
a good and great public and corporate enterprise, and to one 

which he wished every success. That with this intent and 
101 _—sipurpose this defendant went to Florida in January, 1871, and 

then obtained the bonds, and afterwards delivered them to 8. 
W. Hopkins and Company in London in April, 1871, by the positive 
and peremptory order of Edward Houstoun, for whose account and 
in trust for whom this defendant received the bonds; and also by 
the order and direction of Milton S. Littlefield, pres. of the Jackson- 
ville, Pensacola and Mobile Railroad Company; and also by the 
order and direction of Harrison Reed, Governor of Florida; all of 
which will more fully appear in this his answer hereafter in detail. 

This defendant says that he has had to pay many thousands of 
dollars of hisown money because he obeyed the order of the said 
Houstoun. | 

d. 

That, besides serving the parties,the only other interest, pecuniary 
or otherwise, your petitioner had was to obtain pay for certain cou- 
pons part due, amounting to $24,465, and with interest over $28,000. 
Thereupon the J. ,P. & M. R. R. Co. agreed that if he would take 
the 1,000 bonds to Europe they would pay him $25,000 on his de- 
livering the company his said past-due coupons. (See page 1169.) 


6. 


Your petitioner further shows that more than one year after the 
delivery of the 1,000 bonds to S. W. Hopkins & Co., as ordered by 
the company, and at a time when for more than one year this peti- 
tioner had ceased to have any connection whatever with said bonds, 
the J.. P.& M. R. R. Co. sought your petitioner (see Record, page 
1155, fol. 2573), and for their benefit and for valuable consideration 
at the company’s solicitation and to settle all differences, and for 

certain individual property of your petitioner, agreed, in 
102 London in August, 1872,to pay your petitioner forty thou- 

sand dollars and interest out of a particular fund in New 
York, and, in case of not so doing, to give yonr petitioner one hun- 
dred and ninety-two bonds as a pledge and security to pay said 
sum, with power in your petitioner of sale. , | 

All of which is set out in the agreement in the record at fol. 2573 
to 2577, pages 1155 to 1157. ‘This occurred on August 22, 1872, one 
year, four months, and nine days after the company’s resolution of 
April 13th, 1871; ordered Houstoun to place the bonds with S. W. 
Hopkins and Company (opinion of the court, page 6) for the specific 
performance of this agreement the suit of your petitioner was 
brought in the English equity courts, and by virtue of the order of 
that court your’ petitioner now holds the said one hundred and 
ninety-two bonds, and is seeking to be heard as aforesaid and have 
his equities adjudicated, which have their conception and foundation 
on said agreement of April 22d, 1872. 
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7. 


By reference to record, page 1132, folio 2517, it will appear that the 
complainants, Schutte e¢ al., made your petitioner their witness, and 
at folio 2518, that your petitioner has a claim for $40,000 and a lien 
on these one hundred and ninety-two bonds pending and undecided, 
and at fols. 2518 to 2618 the real facts as to the whole 1,000 bonds; 
at fol. 2553 will be found the authority by which the petitioner took 
the bonds therein, being copied the written instructions of the Gov- 
ernor of Florida; also the president of the railroad company, also 
Houstoun to your petitioner relative to the 1,000 bonds, and by refer- 
ence to fols. 2530 and 2531, that the parties who obtained, and for 

whose benefit the injunction of the State court was rendered, 
103. to which Gamble and Wescott both gave their consent to the 
petitioner taking said bonds. 

This court has, in its opinion, pages 6 and 13, decided that on 
the 13th of April, 1872, the Florida Central Railroad Co., by resolu- 
tion of that date, authorized Edward Houstoun to place these bonds 
with S. W. Hopkins and Co.; by reference to fols. 2549, 2551 it 
it will be seen, and the papers were therein set out in full, that five 
days after this resolution to which, on the 18th of April, 1872, your 
petitioner, having received by cable directions, did deliver the said | 
1,000 bonds as by the resolution of the company directed, and that | 
this delivery was concurred in by the Governor of Florida, the 
pres. of the J., P. & M. R. R. Co., and the receipt of the 1,000 bonds 
acknowledged. 

_ All these papers from the Governor of Florida, Houstoun, and 
the said president, including the cable message from Houstoun, will 
be found at fols. 2549 to 2551. 


8. 


Your petitioner shows that the parties before the court in these 
three appeals had made up this voluminous record to suit their own 
interests and cases pending, and that your petitioner has not been 
heard, nor are his equities relative to 192 of said 1,000 bonds yet 
been heard or decided even in the court below. But the court will 
see from the record that the petitioner’s equities were before the 
court below (page 1154, fol. 2570), and that all the solicitors on both 
side, by consent among themselves, omitted from the record various 

apers relative to your petitioners’ interest (see fol. 4041, page 1470, 
fols. 4044—4045) ; the complainant’s, Schutte e¢ al., interest being that 
no more bonds than those they hold should be placed on the prop- 
erty, thereby weakening their security. The Florida Central Rail- 
road Company’s interest being that their debts should not be in- 

creased beyond the amount held by Schutte et al. if they could 
104 avoidit. Hence, all parties before this court are in interest to 

prevent the equities of your petitioner relative to 192 of said 
bonds being heard, thereby causing this court to do great injustice 
to this petitioner without this court so intending. Your petitioner 
believes that this court will not allow the rights of this petitioner to 
be prejudiced in the court below until his equities are heard after 
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he. has had. his day in court, and an opportunity of being heard, by 
reason of anything that may be said in the opinion of the court in 
these cases on record made up by adverse parties to your petitioner, 
with whom he is in nowise privy, but now has litigations pending. 


9. 


Y our petitioner begs leave toask this court to turn to the case quoted 
by this court in 15th Florida Reports, at page 721 of that case where- 
in your petitioner was not a party, and has no knowledge, yet the 
parties in that case go into court and get a decision from the su- 
preme court of Florida, both counsel agreeing “ that the defendant, 
The Florida Central Railroad Co., can prove by T. B. Coddington,” 
then followed what they agreed to say for Coddington. This agree- 
ment was not known to your petitioner. They never could have 
provedany such thing by your petitioner, and this record, fols. 2020-2, 
shows the contrary. And yet these parties there got, on that agreed 
statement, among themselves, the decision quoted by your honors. 
Your honors will perceive that the case in 15 Fla. was made, not 
on what your petitioner would have testified to if he had been be- 
fore the court as a witness or otherwise stated for himself, but upon 
what other persons, to wit, the parties before that court in Florida, 
said they could prove by him, so much, therefore, of said case as 

alludes to this petitioner and his transactions with the 
105 said bonds ought not to be taken to the prejudice of your pe- 
titioner by this court. 
10. 


Your petitioner shows (see opinion of this court at page 13) that 
Schutte ef al. are seeking to have a confirmation of a sale of the 
Florida Central railroad made by them pending the appeal, which, 
if done before the equities of your petitioner are determined, will, by 
the process of this court, cause litigation to inerease and innocent 
persons, perhaps, to suffer by reason of the purchasers under the de- 
cree putting new bonds on the market for sale. As appears from the 


record in this case, such is the intention of the complainants, Schutte © 


el al. (see page 1107, Schedule D, to complainants’ bill, memorandum 
plan), under decree in these suits, and an issue of bonds on the prop- 
erty thus obtained under the process of the court would, if done 
before the status and lien of the aforesaid 192 bonds held by your 
etitioner are decided by the courts, will result in more “vexatious 
itigation” about these Florida railroads, or prevent the petitioner 
rom getting relief or being heard. 


11. 


Your petitioner says that it is not to be wondered at that thie 
court, in its opinion, has unintentionally prejudiced his rights and 
equities when he was not heard—not all the record nor all the facts 
before the court; and when the opinion was given, as this court 
says, that, page 9, upon facts gathered by the help of counsel, from 
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of the record below, and filling nearly fifteen hundred printed pages, 
wherefore your petitioner respectfully asks: 
First. That he may have leave to make a motiun that the 
106 mandate of this court do not issue on the.opinion and decree 
of this court on the aforesaid appeals until the further and 
special order of this court, and not until the equities of your peti- 
tioner and the status of said 192 bonds now held by your petitioner 
are decided. | 
Second. That your honors will so modify the opinion of the court 
as to leave out the word “clandestinely” in the thirteenth line of 
the 6th printed page of the said opinion, or that your honors may, in 
such manner as to the court seem meet, declare that nothing in this 
said opinion is to be taken to the prejudice of your petitioner. 
And your petitioner will ever pray, and ete. 


107 ExnHisit F.—Referred to in testimony of T. B. Coddington 
herein, Oct. 26, 1882. Lee Phillips, ex’r. Spencer Trask 
vs. The Fla. Central R. R. Co. e¢ al. 


Notice Served on M. S. Littlefield, Esq., Pres. J.. P. & M. R. R. Co., Au- 
gust 1st, 1881. 


To the Jacksonville, Pensacola & Mobile Railroad Company : 


You will please take notice that on Monday, the 22nd day of Au- 
gust proximo, at the hour of 12 m., and in the Exchange sales-room, 
No. 111 Broadway, in the city of New York, in the State of New 
York, I wil! offer for sale to the highest bidder one hundred and 
ninety-two bonds of the State of Florida, numbered between 3201 & 
3768, d’t. January Ist, 1870, issued in exchange for the bonds of the 
Florida Central Railroad Company. 

Said bonds will be sold pursuant to a power conferred upon me in 
that behalf by the J., P: & M. R. R. Co. in a written agreement be- 
tween me and said company, dated 29th August, 1872, and which is 
fully set out in a petition heretofore filed by me in the cause of J. 


Fred. Schutte et al. vs. The Jacksonville, Pensacola & Mobile Rail- . 


road Company e¢ al. in the circuit court of the United States for the 


northern district of Florida. 
T. B. CODDINGTON. 


108 ToM.S8. LITrLeFIE;p, Esq., 
Pres. J., P.& M. R. R. Co.: 


The sale of the above-mentioned bonds is postponed until the 
twelfth day of September, at half-past twelve, at said Exchange 
sales-room, No. 111 Broadway, August 22nd, 1881. 

, T. B. CODDINGTON. 


[Endorsed :] The Jacksonville, Pensacola and Mobile Railroad 
Company accepts service of the within notice, this 22nd day of Au- 
gust, 1881. The Jacksonville, Pensacola and Mobile Railroad Com- 
pany, by M.S. Littlefield, president. Served on M. S. Littlefield, 
ex., &c., in the office of Mr. Stewart, Bonel b’d’g, Broadway, 2.45 p. 
m. H.J.B. Nash. In presence of Mr. 8. | 
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109 Exuipit G.—Refer-ed to in testimony of T. B. Coddington 7 
herein, Oct. 26, 1882. Lee Phillips, ex’r. Spencer Trask 
vs. The Fla. Central R. R. Co. et al. 


To the Jacksonville, Pensacola and Mobile Railroad Company : 


You will please take notice that on Monday, the 22nd day of 
August proximo, at the hour of 12 m., and in the Exchange sales- 
room, No. 111 Broadway, in the city of New York, in the State of 
New York, I will offer for sale to the highest bidder one hundred 
& ninety-two bonds of the State of Florida, numbered between 3201 
& 3768, dated January Ist, 1870, issued in exchange for the bonds 
of the Florida Central Railroad Company. 

Said bonds will be sold pursuant to a power conferred upon me 
in that behalf by the J., P. & M. R. R. Co. in a written agreement 
between me and said company, dated 29th August, 1872, and which 
is fully set out in a petition heretofore filed by me in the cause of 
J. Fred. Schutte et al. vs. The Jacksonville, Pensacola and Mobile 
Railroad Company et al. in the circuit court of the United States 
for the northern district of Florida. 

T. B. CODDINGTON, 
No. 27 Cliff St., New York. 


110 Srarr oF a York, City & County of New York: 


Before me, W. S. Holbrook, a notary public, personally appeared 
H. V. B. Nash, w * being first duly sworn, says: That, on the first 


day of August, 1881, at 27 Cliff St., he serv ed the within notice by 
handing a true copy thereof to M ilton S. Littlefield, president of the 
Jacksonville, Pensacola and Mobile Railroad Company. 


H. V. B. NASH. 


Sworn to & subscribed before me, this Ist day of Aug., 1881. 
[SEAL. ] W. S. HOLBROOK, 
Notary Public, King’s Co. 
Certif. filed in N. Y. Co. 


[Endorsed :] The Jacksonville, Pensacola and Mobile Railroad 
Company acknowledge service of the within notice, this 1st day of 
August, 1881. M.S. Littlefield, pres. J., PF. & M. R. R. Co. New 
York, Oct. 1, 1851. 


111 Exnisit H.—Referred to in testimony of T. B. Coddington 
herein, Oct. 26, 1882. Lee Phillips, ex’r. Spencer Trask 


vs. The Flor ida Central R..R. Co. et al. 


M. S. LittLeFIEtp, Esq. : 

We hereby agree to hold the net proceeds of the one thousand. 
bonds of the State of Florida for one thousand dollars each to be 
disposed of by us, subject to the performance of the instructions con- 
tained in the two documents dated 11th and 12th —_— , 1871, of 
which copies are hereto annexed. 

Dated this 18th day of April, 1871. 

London. — S. W. HOPKINS w CO. 


>i > 


POOR. SEAMS Ret HIRE Oo 


PENSACOLA & MOBILE RAILROAD CO. ET ALS. 55 


TALLAHASSEE, FLORIDA, January 11, 1871. 


Received from Edward Houston, Esgq., in trust and for his account, 
one thousand Florida Central Railroad Company first ry ne 
bonds, payable to the State of Florida, for one thousand dollars 
each, with which I hereby undertake to arrange with Gen. M. S. 
Littlefield and other parties interested, and collect from him or them 
the amount which it is admitted is now due to said Houston, viz., 
one hundred and sixty-three thousand and twenty-six ;4% dollars, 
with interest thereon at seven per cent. from the time M. Littlefield’s 

draft on S. W. Hopkins & Co. for said amount fell due, and 

112 __—in addition thereto the sum of five thousand dollars for costs 
and expenses incurred by said Houston in suits brought by 

arties against said Houston in relation to those bonds or other 
eter and the stock of the Florida Central Railroad Company, it 
being understood that all proceedings at law or otherwise are to be 
discounted, or, if that be impossible, he is to be indemnified by re- 
sponsible parties against all damages or costs arising out of said 
proceedings, it being further understood that said Houston shall, 
when paid, transfer and assign to said Littlefield all the stock in the 
Florida Central R. R. Co. or other securities which he holds or which 
were given him as collateral security to secure the above amounts 
due to said Houston. | 

And it is further understood and agreed that said Coddington is 

to collect the further sums of money and pay tosaid Houston, 
113 for account of the parties named below, which it is under- 

stood are a lien subsequent and inferior to said Houston’s lien 
on these bonds, viz: 

M. D. Papy, Esq., the sum of sixteen thousand dollars. 

Col. R. H. Gamble, the sum of fifteen thousand dollars, who is 
to surrender to said Littlefield three hundred shares of stock in the 


' Florida Central R. R. Company and seventeen hundred dollars in 


the bonds of the P. & G. R. R. Co. and the Tallahassee R. R. Co. at 


par. < 

J. P. Sanderson, Esq., the sum of fifty-seven thousand five hun- 
dred and sixty dollars, and said J. P. Sanderson is to surrender to 
said Littlefield seventy shares of stock in Florida Central R. R. Co., 
and comply with his agreements with said Littlefield, for which a 
a part of said sum is in consideration. 

F. H. Flagg, Esq’r the sum of four thousand dollars, for which 
he is to surrender the Central R. R. Co. stock and the Pensacola and 
Georgia R. R. bonds which he holds to said Littlefield. 

And also to pay for seventy shares of stock now or lately | 

114 held by J. D. Westcott, Jr., Esq’r the sum of thirty-eight 

hundred and forty-five ;43; dollars when said stock 1s to be 
delivered to said Littlefield. 

This arrangement is based on the assumption that the money will 
be paid from the proceeds of bonds negotiated by S. W. Hopkins & 
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Co., of New York. The remainder of said proceeds is’to be disposed 
of as directed by the parties interested. 
T. B. CODDINGTON. 


I approve and assert to the same. 


M. 8S. LITTLEFIELD, 
Pres. J., P.& M. R. BR. Co. 


PRESIDENT’S OFFICE, J ACKSONVILLE, PENSACOLA & 
MosBILE RAILkop Co., TALLAHASSEE, FLA., Jan. 12, 1871. 


T. B. Copp1nGTon, Esq’re, Tallahassee, Fla. 
My Dear Sir: I have the honor to give you the following 
115 instructions in relation to.the bonds or the proceeds thereof 
which you have received from the Governor in exchange for 
railroad bonds: 

1. The bonds will be delivered to the parties in er er England, 
who have purchased the four emma bonds issued in aid of the 
Jacksonville, Pensacola & Mobile, and collect the pay therefore. 

2d. You will pay the following-named parties, viz: 

Edward Houston, $163,000; M.D. PF: apy, $16,000; Judge Westcott, 
$5,000; Gamble, $15,000; Col. J. P. Sanderson, $57 000. I 
state the amounts, not exact ly, but about the sums as vou have them 
exact. Upon each party delivering to me or to my order all stock, 
bonds, coupons, drafts, acceptances, or whatever the said is to pay 
for, but should any of the parties, whose names are mentioned above, 
refuse to receive the said amounts after 1t had been offered to them, 
and after Col. Houston has been paid, then the said amounts shall 

be paid to me or to my order. 
116 3rd. The balance of the money will be placed to the order 
of his excellency, Harrison Reed, Governor of Florida, to pay 
indebtedness of the State. 
Truly yours, M. 8S. LITTLEFIELD, 
Pres. J., P: & M. 2. RB. Co. 


P. 8S. This letter is so far modified as to conform to the letter or re- 
ceipt given by me to Edw. Houston and approved by me. 
M. 8S. LITTLEFIELD, 
Pres. J., P.& M. R. R. Oo. 
T. B. Copp1neTon, Esq.: 
You will please place to my credit in the National Trust Company 
of New York city the amount called for in the above arrangement, 


either by wire or letter, and oblige, 
HARRISON REED, 


Governor of Florida. 
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117 Exursit l.—Referred to in testimony of T. B. Coddington and 
part hereof. Oct. 26, 1882. Lee Phillips, ex’r. 


Spencer Trask vs. The Florida Central R. R. Co. é al. 
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119 United States Circuit Court, 5th Circuit, Northern Dist. Fla. 


SPENCER TRASK 
v8. 


Tuer JACKSONVILLE, Pensacota & Mosite R. R., THE Fuoripa CEN- 
TRAL R. R. Co., J. FRED. ScHUTTE e¢ als. 


This cause came on to be heard on the pleadings & proofs, and 
was argued by the solicitors of the respective parties; and, upon 
consideration thereof, it is ordered that the said bill be dismissed 
with costs. : 

April 19, 1884. DON A. PARDEE, 

| | Circuit Judge. 


120 United States Circuit Court, 5th Judicial Circuit, Northern 
District of Florida. 


SPENCER TRASK 
v8. 
THE FLoRIDA CENTRAL RAILROAD CoMPANY, J. F. ScHutTteE et als. 


I, Philip Walter, clerk of the aforementioned court, do hereby 
certify that the foregoing record, paged from 1 to 108, is a true & 
complete record of the above-entitled cause, as directed by counsel. 

In witness whereof, I have hereunto set my hand & official seal, 
at the city of Jacksonville, in the district & circuit aforesaid, this 
8th day of October, 1884, and of our Independence the 109th year. 

[SEAL. ] PHILIP WALTER. 


121 : WEDNESDAY Mornina, April 16. 1884. 
Court met pursuant to adjournment. : 


Present: Honorable Don A. Pardee, U. S. circuit judge; Honor- 
able Thomas Settle, district judge. 


SPENCER TRASK vs. THE FLORIDA CENTRAL R. R. Company. 


On motion of A. W. Cockrell, Esq’r, it is ordered that decree pro 
confesso be entered ; & it is further order- that that the testimony in 
this cause taken in New York be published. 

Messrs. MacVeigh and Henderson having entered their appearance 
for the defendant company, it is ordered that the decree pro confesso 
be set aside. | 

Ordered, That the defendant be allowed to file the answer of the 
Dutch bondholders as the answer of the defendant company. 

To which answer complainants filed their replication. 7 

The complainants offered in evidence one hundred and ninety- 
two (192) bonds, the same bonds a copy of which is affixed to the 

bill, marked Exhibit A. 
122 The court ruled that the printed record in the Schutte case 
was in evidence in the case. 

Ordered, That the court do now adjourn until to-morrow morning 

at 10 o’clock. | 
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SATURDAY, April 19th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, U.S. circuit judge ; Hon. Thomas 
Settle, U. S. district judge. 
Court opened in due form. 
* 2 * 2K * * * * 


SPENCER TRASK 
) v8. 
JACKSONVILLE, PENSACOLA & MoBILE R. R., THE FLoripa CENTRAL 
R. R., J. F. Scuutte e al. 


This came on to be heard on the pleadings and proofs, and was 
argued by the solicitors of the respective parties, and upon consider- 
ation thereof it is ordered that the said bill be dismissed with costs. 


* * * * * * * 


* 
The plaintiff prayed an appeal in open court, which was granted 
on giving bond in the sum of five hundred dollars. 
* x * * * ae * * 


Ordered, That this court do now adjourn until Monday morning 
at 10 o’clock. 


123 In the Circuit Court of the United States, Northern District 
of Florida. In Equity. 


SPENCER TRASK, Complainant, 
3 v8. 
THE JACKSONVILLE, PENSACOLA AND MOBILE RAILROAD COMPANY, 
Tuer FLoripA CENTRAL RAILROAD, J. FRED. SCHUTTE é al. 


Know all men by these presents, that we, Spencer Trask, com- 
lainant in the above stated cause, as principal, and E. C. Clark and 
V. M. Burdick, as sureties, are held and firmly bound unto the 

Jacksonville, Pensacola and Mobile Railroad Company, The Florida 
Central Railroad Company, J. Fred. Schutte, Jans Prins, Adreanus 
Prins, Heinrich Ulrici, Elias Fuld, J. Barzo, H. Van Booven, D’n 
Nicholas Jacob den Fix, J. H. Brunkruff, J. H. Grem, Willamette 
Van Tyen, Van Taer, C. Booth, L. L. Wertheim, Wysman DeVooght, 
T. P. Raepoptz, Jan Tichlaer, Jr., Jacobus Wertheim, P. Van Reysen, 
May D. Benethy Beer,Gerard A. Keinsken T. Cobom, Charles Gose- 
wincke, Boon Hareanhe, Van Tysen, N. J. Frankes, Johannes Wil- 
liem Doux, Vander Stoop, and Berg, the defendants in said 
124 cause, in the full and just sum of five hundred dollars, for 
the payment of which we are truly to be made to the said de- 
fendants, their successors, representatives, and assigns, we bind our- 
selves and each of us, our and each of our heirs, administrators, and 
executors. 7 
In witness we have hereunto, this the ninth day of July, A. D. 
1884, put our hands and seals. 
The conditions of the above obligation is such, that whereas at a 
session of the circuit court of the United States, now pending, for 
northern district of Florida, at Jacksonville, in said State, in a certain 
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cause depending there, wherein the said obligor, Spencer Trask, was 
a and the obligees defendants, a final decree was rendered 
on the 19th day of April, 1884, against the said complainant, dis- 
missing his said bill, and having in open court applied for an appeal 
to the Supreme Court of the United States from said decree, which 
is granted on the execution of this bond, the same being executed 
and filed during the term of said court in which said decree was 
rendered: | | 
Now if the said Spencer Trask shall prosecute his said ap- 
125 __ peal to effect, and if he fail to make his plea good, shall an- 

swer all costs, then this obligation to be void; otherwise to 
be and remain in full force and effect. 


SPENCER TRASK. SEAL. 
E. C. CLARK. SEAL. | 
WINSLOW M. BURDICK. [sEAt.| 


July 17th, 1884, bond accepted. 
DON PARDEE, Judge. 


STATE oF NEw YORK, ae 
County of New York, {~~ ° 


Personally before me came Spencer Trask, E. C. Clark, and W. M. 
Burdick, who, being sworn severally, depose and say, each for him- 
self: That he owns property in his own right over and above all his 
liabilities and exemptions allowed by law and subject to execution, 
more than sufficient to pay the amount named in the foregoing 
bond. 

Sworn to and subscribed before me, this July 9, 1884. 

[SEAL. | RICHARD F. PEARSALL, 
| 3 Notary Public, King Co. 
Filed in N. Y. Co. | 


126 [Endorsed :] In U.S. circuit court, northern dist. Florida. 
Spencer Trask vs. Jacksonville, P. & Mobile R. R. Co. e¢ al. 
Bond. Filed Aug. 11, 1884. Philip Walter, clerk. 


127 Assignment of Errors. 
United States Supreme Court. In Equity. 
SPENCER TRASK, Appellant, 
| vs. 7 
THE FLORIDA CENTRAL RAILROAD CoMPaANy, J. FRED. No. —. 
SCHUTTE, et al., Respondents. | 


Of October term, in the year of our Lord one thousand eight hun- 
dred and eighty-four. | 


Afterwards, to wit, on the second Monday in October, in this same 
term, before the justices of the Supreme Court of the United States, 
comes Spencer Trask, by Daniel P. Holland, his solicitor, and says 
that in the record and proceedings aforesaid there is manifest error, 
in this, to wit: 


PENSACOLA & MOBILE RAILROAD CO. ET AIS. 


1st. That the circuit court of the United States for the 
128 _ northern district of Florida, sitting in equity, at Jacksonville, 
erred in refusing to grant the prayers in complainant’s bill, 

or to grant either or any of said prayers. | 

II. That said circuit court erred in making and pronouncing the 
final decree dismissing the bill of the complainant. 

And the said Spencer Trask prays that the final decree aforesaid 
may be reversed, annulled, and set aside, and a decree made by this 
Supreme Court of the United States gompenes the said Spencer 
the relief prayed for in his said bill, or such other decree as to the 
said Supreme Court shall seem just. | 

. D. P. HOLLAND, 


Solicitor & of Counsel for Appellant. 


129 { Endorsed ‘, United States Supreme Court. In equity. No. 

—. Spencer Trask, appellant, vs. The Florida Central Rail- 
road Company, J. Fred. Schutte, e al., respondents. Assignment of 
errors. D. P. Holland, solicitor & of counsel for appellant. 


Endorsed on cover: N. Florida C.C. U.S. No. 1058. Spencer 
Trask, appellant, vs. The Jacksonville, Pensacola & Mobile Railroad 
Company, The Florida Central Railroad Company, J. Fred. Schutte, 
etal. Filed 11th October, 1884. 
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Manited g tates Supreme Court. 


SPENCER TRASK, 
Complainant and Appellant, 


Vs. 


THE JACKSONVILLE, PENSACOLA AND MOBILE 
RAILROAD CoMPANY, The Florida Central 
Railroad Company, corporations created 
by and existing in the State of Florida; J. 
Fred. Schutte, Jans Prins, Adrianus Prins, 
Heinrich Ulrici, Elias Fuld, J. Barso, H. 
Van Booven, D’n Nicholas Jacob den Fix, 
J. H. Brunnekruff, J. H. Grem, Willimeter 
Van — Van Taer, C. Both, L. L. Wert- 
heim Wyoman de Vogt, T. P. Raepolz, 
Jans Tichlaar, Jr., Jacobus Wertheim, P. 
Van Reysen, May de Benedithy Beer, Gi- 
rard A. Heincken, T. Colom, Charles Gose- 
wincks, Boon Hartsink, Van Tyen, M. J. 
Franke, Johannus William Donk, Vander 
‘Stoop and Berg, who are aliens and sub- 
jects of the King of Netherlands, residing 
in the Kingdom of Netherlands, 
Defendants and Respondents. 


¢ Brief on the part of Complainant and Appel- 
lant. 


This is an appeal by the complainant below from a de- 
cree of the Circuit Court of the United States for the 
Northern District of Florida, sitting in equity. 

The decree dismissed the bill with costs (p. 59), and as 
no opinion was given, the case presented is, whether upon 
the pleadings and proofs the complainant was entitled to 
any equitable relief which the Court below could grant? 
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and others, the same persons who, as aliens and subjects 
of the king of Netherlands, were parties in the several | 
cases of Ruilroad Companies v. Schutte, decided together aed 
by this Court in October, 1880 (103 U. S. Rep., 118), here- 
inafter called the Schutte case, and against the Jackson- 
ville, Pensacola and Mobile, and the Florida Central 
Railroad Companies, also parties in that litigation. 

The bill was filed to obtain, in respect to 192 bonds 
owned by the complainant, out of 1,000 bonds issued by 
authority of the Florida Central Railroad Company, relief 

- of the same character as that granted by this Court, in 
these suits, to Schutte and others, as holders of 197 bonds 
of the same lot of 1,000. : | 

The proceedings in the court below, in the case at bar, 
were unusually informal and the record is in a confused 
condition. Some questions of a technical character may 
be raised in respect to them, and they are accordingly 
stated in order. | 

The bill was filed on the 7th QOct., 1881 (p. 5, fol. 14), _ 
and the individual defendants, Schutte and ors., appeared ao 
voluntarily (p. 5, p. 9, fol. 22). Process was issued 
against each company, and duly served on the Jackson- 
ville, Pensacola & Mobile Co., on the 24th of October (p. 6, 
ee 16) and on the Florida Central Co. on the same day (p. 

, 8, fol. 18). 

_ the third day of November, 1881, an order was napile 
in the case staying the sale under the decree which had 
been affirmed in 103 U. S., from the day advertised, Nov. 
5, 1881, to the second Saturday of Dec., 1881. 

On the 5th day of Dec., 18381, an order for a decree pro 
confesso for want of appearance was entered against the os. 
two companies ( p. 9, fols. 21, 22). 3 

On the 31st December, 1881, a demurrer to the bill was 
filed (p. 10, fol. 23) by the defendants, the Railroad Cor- | 


The action was brought against J. Frederich Schutte | 


porations. That it was on their behalf only is believed to 
be conceded. It purports to be by the ‘defendants 
served,” and is signed by John A. Henderson, as solicitor, 
whereas C. D. Willard had appeared as solicitor for the 
individual defendants. This demurrer was overruled on 


Ss 
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the 24th June, 1872, with leave to answer by the first 
Monday in August (p. 10, fol. 24). 

The individual defendants, Schutte and others, answered 
on the 6th August, 1882 (pp. 10-13), and to their answer 
a general replication was filed August 30th, 1883 (p. 14, 
fol. 36). 

On the 13th October, 1882, Lee Phillips was appointed 
examiner to take testimony (p. 14, fol. 37). The solicitor 
for the individual defendants, Schutte and others, C. D. 
Willard, appeared before the examiner (p. 15, fols. 38-9), 
but no one appeared for the defendant corporations, who 
had not answered under the leave given on overruling 
their demurrer. 

The report of the examiner was made on the 26th Octo- 
ber, 1882, and the oral testimony given before him is com- 
prised in pp. 15-20, being that of one witness, Thomas B. 
Coddington. In that oral testimony, depositions made by 
him in other cases, with sundry documents, were made 
part of his testimony and as Exhibits A to I cover pp. 21- 
57 of the record in this case. 

Some eighteen months afterwards, on the 16th April, 
1884, the case came on to be heard. No answer had been 
filed on behalf of the railroad companies, and on motion of 
complainant’s solicitor it was ‘‘ordered that decree pro 
confesso be entered,” and that the testimony “ taken in New 
York be published.” Then, appearance having been en- 
tered for the ‘‘ Defendant Company,” the decree pro con- 
fesso was set aside, and said defendant ‘‘ allowed to file 
the answer of the Dutch bondholders [Schutte and others] 
as the answer of the defendant company,” and complain- 
ant at once filed application. 

The complainant then offered his 192 bonds in evidence 
and the Court ‘ruled that the printed record in the 
Schutte case was evidence in the cause.” 

These proceedings are at p. 58. 

The appearance ‘‘for the defendant company” is as- 
sumed to have been intended for both companies, 
although in the title next preceding the entry, the Florida 
Central is the only company named; for if the appearance 
was not for both companies, the vacation of the decree 

pro confesso did not include both, yet the next entry 
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shows the bill as dismissed in favor of all the defendants 
(p. 59). 

It is not apparent how the entire record in the Schutte 
case could be evidence in this, but, as no objection appears 
to have been made, it is assumed that it was admitted by 
consent. ; | 

The order allowing the answer of the ‘‘ Dutch bond- 
holders” to stand as the answer of the defendant com- 
panies, without either verification by them, or its being 
put in under corporate seal was clearly an irregularity; 
whether the irregularity was waived may be considered 
hereafter. The general aspect of the case is that all the 
defendants made common cause, defending under the same 
answer and by the same counsel. | 

The case was heard on pleadings and proofs on said 16th 
of April, 1884, and on the 19th of April, the entry is 
(Record, p. 58): 


‘‘ This cause came on to be heard on the pleadings and 


proofs, and was argued by the solicitors of the respective | 


parties; and upon consideration thereof, it is ordered that 
the said bill be dismissed with costs. 
Don A. PARDEE, 
Circuit Judge.” 


An appeal was allowed to the complainant (p. 59). The 
assignment of errors is at pp. 60, 61; that the Circuit Court 


‘¢ erred in refusing to grant the prayers in complainant’s — 


bill, or to grant either or any of said prayers,” and “‘ in 
making and pronouncing the final decree dismissing the 
bill.” 


In the October Term, 1884, of this Court (Jan. 21, 1885), 
the following order was made in this case, being then No. 


1058: 


‘‘Tt is ordered that the appellants do. file with Clerk of 
this Court, as a part of the record in this case, a printed 
copy of the aforesaid Record, called the Schutte case, | 
which was filed here October 24th, 1879. And that the 
counsel on both sides have leave toselect from said printed 
Record in the Schutte case, and to incorporate in their 
respective briefs, such portions of said printed Record as 
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they may deem advisable to be used as evidence in this 
case, and to be heard and considered by this Court at the 
hearing of the appeal taken in this cause, in the same 
manner as if the printed record in the Schutte case had 
been copied in, and filed as a copy of the record in this 
cause.’ 


The Appendix to this brief consists of extracts from the 
record in the Schutte case. 


History of These Bonds. 


The 192 bonds in question are a part of the one thousand 
of which the history is given in the Schutte case (103 U. 
S. Rep.) 
The appellant relies upon the facts established by the 
decree of the Judge at Circuit in that case, and by the 
. affirmance of that decree. The decree is printed in full in 
the appendix to this brief ( fols. 2-14). 
These facts are as follows: ‘‘Some time in the spring of 
=f 1870, M. S. Littlefield, who was at the time President of — 

the Jacksonville, Pensacola and Mobile Company, and a 

Director in the Florida Central, caused a million of dol- 

lars of the bonds of the last-named company to be printed in 

New York, and signed there by one H. H. Thompson, as 
Treasurer (103 U. S. Rep., 127). 

This Florida Central, though not consolidated with the 
Jacksonville Company, was operated with it, and under 
the control of the same parties. 

, “On the 30th of May, 1870, an agreement was entered 
| into between Littlefield and one Edward Houston, both 
ee stockholders of the Florida Central, by which this million 
of bonds was put in the hands of Houston, as collateral 
security for a debt from Littlefield to him” (zd., p. 128) 
and the resolutions passed wnanimously at a stockholders’ 
meeting of ‘this Florida Central Company on the 2d June, 
1880, set out on the same page, sanctions the arrange- 
ment: 
‘Said bonds shall be placed in the hands of Edward 
Houston for the purposes agreed upon by an arrangement 
? between himself, and Milton S. Littlefield, who is the 
owner of nearly all the stock in this company,” &c. 
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“* Resolved further, that the directors be directed to carry 
the foregoing resolutions into effect” (¢d., p. 128, 9). 


An arrangement had been made before this with S. W. 
Hopkins & Co., a business firm’ having offices in New 
York and London, to negotiate 4,000 Florida State bonds; 
8,000 or thereabouts had already been sent over, and the 
1,000 referred to in these resolutions were needed to make 
up the fullnumber. The formal agreement with this firm 
under seal of the company, with a power of attorney, no- 
tice thereof to the Governor of the State, and tender of the 
bonds at a price, are printed in the appendix at /ols. 15-29. 

Houston on the 11th of January, 1881, delivered to T. 
B. Coddington the 1,000 Florida Central bonds to be taken 
to S. W. Hopkins & Co. (Coddington’s receipt, p. 55). 
These bonds being exchanged for Florida State bonds, 
through Governor Reed, Littlefield, as president of the 
Jacksonville, &c. Company, ratified the terms of Codding- 
ton’s receipt by letter of January 12, 1871, confirmed by 
Governor Read (Record, p. 56). 

Coddington took the bonds to New York and thence to 
London; he did not deliver them to S. W. Hopkins & Co., 
owing to their not making the necessary advances, until 
April 18, 1871. 

They were thus in his custody three months. | 

Meantime, the Florida Central Company, at a stockhold- 
ers’ meeting held on the 13th of April, 1871, passed the 
following resolution: 


‘© Resolved, That Edward Houstoun is. authorized to 
place the bonds referred to in the preamble and resolution 
of the stockholders, adopted June 2, 1870, in the hands of 
S. W. Hopkins & Co. for the purposes mentioned in said 
resolution,” &c. (103 U. S., p. 129, 130). 

This resolution was followed by these instructions from 
Houstoun to Coddington: 

‘‘ ATLANTIC CABLE MESSAGE, 
‘* STATION FROM SAVANNAH. 

‘¢Hrom E. Houstoun, to Coddington, care Hopkins, Lon- 


don: , t 
‘‘ Deliver bonds to Hopkins. Everybody protected.” 


a0 wenoreanentans —_ 
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This cable message was confirmed by the following let- 


ters: 
‘* SAVANNAH, Ga., April 11th, 1871. 
‘*‘T. B. Coddington, Esq,, London. 

‘* Dear Sir,—I hereby authorize and request you to de- 
liver to Messrs. S. W. Hopkins & Co., of London, the 
one thousand Florida State bonds of one thousand dol- 
lars each, received by you from the State of Florida in 
exchange for a like number and amount of the bonds of 
the Florida Central Railroad Company, the same having 
been delivered to you by me, to be held in trust, as per 
your receipt dated January 11, 1871, which I now surren- 
der herewith, I having no further lien on or against either 
of the above mentioned bonds. 

: ‘* Yours respectfully, 
‘* E. Houstoun,” 

Also the following: 


vas ‘* TALLAHASSE, Fla., April 6, 1871. 
‘* Sir: 
_I hereby recall my letter of instruction to you, dated 
January 12, 1871, and also all instructions subsequentl 
given, and now direct yuu to deliver to Messrs. S. W. 
opkins & Co., of 58 Old Broad street, London, the one 
thousand bonds of one thousand dollars each, to wit, one 
million dollars, of the State of Florida, issued to the Jack- 
sonville, Pensacola and Mobile Railroad Company, now 
held by you as trustee, whenever Edward Houstoun,, Esq., 
shall authorize and direct you so to do, imposing a you 
the single duty of procuring from Messrs. S. W. Hopkins 
& Co., their signature to the written agreement entered 


into with you, which is intended to fix upon them the re- . 


sponsibility of carrying out my original order and reliev- 
ing you therefrom. 3 
‘SM. S. LITTLEFIELD, 

‘* Pres. J. P. & M. R. BR. Co. 


‘‘To T. B. CoppineTon, Esq.” 


And on the face of this instrument and across the writ- 
ing was the following: 


‘‘ Thereby approve of and ratify this order. 
| ‘* HARRISON REED, 
‘* Governor of Florida.” 
I do hereby authorize and request T. B. Coddington, 
Esq.. to deliver the within mentioned bonds to 8. W. 


Hopkins & Co., of London, as I have no further lien © 


further lien against them. 
“K. Houstoun.” 
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S. W. Hopkins & Co. gave the receipt required (Record, 


pp. 54, fol. 111). They had made a contract, dated 


November 14, 1870, with a London dealer, John Collin- 
son, to sell to him or negotiate through him these Florida 
bonds. Under this and supplemental agreements litiga- 
tions ensued, in London and in New York, in which 
Collinson wasa party (Appendix, fols. 38-47). Various other 
litigations were also set on foot by other parties. S. W. 
Hopkins & Co. had a house in New York, as well as in 
London, and in a suit brought in New York by the West- 
ern Division of the Western North Carolina Railroad Co., 
whose connection with the case is shown in the opinion in 
103 U.S. Rep., an order of arrest was issued against Hop- 
kins and his partners on the 20th June, 1871, and an in- 


junction granted against his parting with eight hundred 


of these bonds. 

This probably led to their being brought to New York 
for they appear to have been there in the hands of George 
G. Haven as Receiver in Collinson’s suit in December, 1872 
(Record, p. 40). | 

Intermediate the order of arrest against Hopkins in 
J une, 1871, and the order of December 6, 1872 (Record, pp. 
39, 40), an agreement for the settlement of the contro- 
versies or some of them was made in London, under date 
of June 17, 1872, the parties being S. W. Hopkins & Co., 
The Jacksonville, Pensacola and Mobile Railroad Co., by 
Converse L. Chase, theirattorney, and others. | 

Converse L. Chase’s power was full as is shown by its 
terms and authentication (Appendix, fols. 68, 9). 

This agreement is referred to in the orders of Court 
made in New York in Collinson’s suit and in one brought 
by John L. Requa, asa large stockholder in the Jackson- 
ville, Pensacola and Mobile Co. (Record, pp. 39-41). 

The 800 bonds in New York were sent back to England 
under the orders made in New York in these two cases, 


- the second order recognizing Coddington’s lien for $40,000, 


and referring to the agreement made by Coddington in 
London with the Jacksonville, &c., Company, acting by 


‘Converse L. Chase (Agreement, Appendix, fols. 31-35). 


The bonds sustained by this Court in the Schutte case 
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were part of the 800 bonds so returned to England and 
delivered to Collinson. - 

The agreement with Coddington was not performed, and 
he brought a suit in Chancery in England to enforce it, in 
his own name as plaintiff, against the Jacksonville, Pen- 
sacola and Mobile Railroad Company and John Collinson 
as defendants. The bill of complaint is set out in full in 
the Schutte record, pp. 1171-1181, with the documents, 
including Coddington’s agreement with thc Railroad Com- 
pany, through Chase, of August 29, 1872. The prayer of 
the bill is in Appendix, fols. 49-51. 

An account of the proceedings in that suit is contained in 
a petition of Coddington in the Schutte case (Schutte Rec. 
ord, p. 1157), paragraphs from which showing the status 
of the bonds are printed in the Appendix fol. 51-56. 

From this it appears that 568 of the vonds so returned 
to London were, in this suit of Coddington against The 
Jacksonville, &c.,Co., and Collinson, placed in the custody 
of the Court subject to its order. 

They so remained, during the proceedings i in the Schutte 
case in the United States Circuit Court in Florida, and 
until after the decree in that case. 

Pending the appeal to the Supréme Court in that case, 
the English Court of Chancery reversed an order which 
had refused the bonds to Mr. Coddington and awarded 
them to him. 

Mr. Coddington thus obtained them by order of the 
Court (Record, p. 48), and had them in his possession when 
they were sold to the complainant herein. 

Under the agreement of August 29, 1872, Mr. Codding- 
ton had ‘“‘ full power to cell the said 192 bonds in order to 
pay himself the said $40,000 and interest, without further 
consent from the Railroad Company ” (Appendix, fol. 34). 

They were sold under this power at publicauction, after 
due notice, and the complainant, the highest bidder, pur- 
chased them for $28,000 in cash paid at the time. 


“Asal 
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I.—The decision in Railroad Companies v. Schutte, 103 
U. S., 118, established the right of all bona fide holders of 
Florida State bonds issued in exchange for bonds of the 
Florida Central Company to a lien on the property of that 
company, and to relief simijar to that granted to Schutte 
and others by the decree in that case. 

It also adopted the views of the State Court of Florida, 
as announced in several cases, including the State of 
Florida vs. The Florida Central Company, 15 Florida 
Rep., 690, which last case decided: That the Florida 
Central Company had the legal power and authority to 
issue the bonds which, having been exchanged for State 


bonds, were then held by the State. That the said bonds 


were a first mortgage with the right in the State to seize 
and sell the road under the statute of 1870. That in respect 
to the exchange of its bonds for the State bonds, the 
Florida Central Company had given its express authority 
for it and that bona fide holders of the State bonds were 
entitled to a remedy in equity against the Railroad Com- 
pany. 

The Dutch bondholders, Schutte and others, having 
been found to be bona fide holders, the remedy in equity 
was given to them by the decree at the Circuit which was 
affirmed in this Court. 

It only remains to show that on complainant is entitled 
also to the rights of a bona fide holder of the 192 bonds of 
the same issue, described in the bill of complainant, and 
produced at the hearing (Record, p. 58, fol. 122). 


EE.—The complainant, Trask, is a bona fide holder for 
value. | 


(1.) He purchased his bonds at an auction sale at the 
Exchange Sales Room, in the City of New York, on the 
12th September, 1881 (p. 17, fol. 42) 

The notice of sale expressed that it was made under 
the agreement dated August 29, 1872, between T. B. Cod- 


dington and the Jacksonville, Pensacola and Mobile Rail- | 
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road Company, and described the bonds as bonds issued 
in exchange for bonds of the Florida Central Railroad 
Company. This notice, with a notice of an adjournment 
of the sale, was published in the leading commercial news- 
papers of New York City and in the Florida Datly Union, 
published in Jacksonville, Florida ( p. 17). 

Personal notice was besides served on M. S. Littlefield, 
President of the Jacksonville, &c., Co., on the Ist August 
1881, more than six weeks before the actual sale, and 
notice of the adjournment was also served on him (p. 58, 
fol. 108). 

The agreement of August 29, 1872, referred to in these 
notices is printed in the appendix, fols. 32-35, its terms au- 
thorized the sale, and the sale under it estopped the Jack- 
sonville, Pensacola & Mobile Company, and the Florida 
Central Company. 


(2.) The fact that the bonds bore unpaid coupons was no 
notice of their invalidity, the principal not being due till 
the year 1900. Cromwell v. County of Sac, 96 U. S., 51; 
Railway Co. v. Sprague, 103 U. S., 756. ° 


(3.) It is said that some notice was given at the auction 
sale of the invalidity of the bonds. The only evidence of 
this was.on the cross-examination of Mr. Coddington: 


‘‘ Was there a notice read at the sale by anybody; and if 
so, what was the purport of it, and by whom was it given? 
A. There was a paper read by Joseph B. Stewart, or by 
some person for him, the particulars of which I don’t re- 
member; but its general character was to the effect that 
the bonds offered for sale were illegal” (Record, p. 20). 


Stewart had been the solicitor for the complainants in the 
suit brought in the Circuit Court of the United States in 
Florida by the Western Division of the Western No. Car. 
R. R. Co. vs. George F. Drew, Governor and others, in- 
cluding Mr. Coddington. This suit was dismissed on final 
hearing and on appeal, Mr. Stewart appeared in this Court 
as counsel. The paragraphs in the opinion relating to this 
appeal are at 103 U.S., at p. 136, and speak for them- 
selves. The decree of dismissal was affirmed, but while 
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the case was in the Circuit, the suit was dismissed as 
against Mr. Coddington: 


‘The suit of the Western Division of the Western 
Carolina Railroad Company vs. George F. Drew, Governor, 
and others, referred to in my said deposition, was dis- 
missed as against me after my answer was put in. It was 
dismissed upon the application of Joseph B. Stewart, the 
ecomplainant’s solicitor and attorney-in-fact in said suit. 

‘‘ A copy of the application to dismiss and the order dis- 
missing the suit as against the witness, are hereto ap- 
pended gi (Record, p. 15). oe ‘ . 


‘The defendant Thomas B. Coddington, having fully 


answered the bill of complaint filed in this Court at. 


Jacksonville, and the complainants in this suit being 
satisfied that the answer of said Thomas B. Coddington is 
true, so far as it relates to the charges in the said bill of 
complaint, and that the said coupons were and are the 
sole property of the said Thomas B. Coddington, and the 
complainants being now well satisfied that the matters and 
things in their sard bill of complaint charged agatnst the 
said Thomas B. Coddington are not true, and that the in- 
formation upon which the said complainants made the 
said charges against the said Thomas B. Coddington was 
erroneous, 

Now, therefore, the complainants ask that an order 
may be made dismissing the complainants’ bill as against 
the said Thomas B. Coddington, at the costs of the com- 


plainants. | 
(Signed) JosepH B. Stewart, 
: Sol. for Complainants.” 


(Record, pp. 45, 6.) 


Mr. Stewart did not, when the sale took place at which 
Trask purchased, represent the State of Florida, nor any of 
the parties to this action, nor, so far as appears, any 
one but himself. Unsuccessful in the former stages of the 
litigation, he was apparently present at the sale only to 
be bought off. A notice proceeding from such a source 
was not sufficient to put a purchaser on inquiry. 

At auction sales it is not necessary to follow up notices 
given by irresponsible bystanders, if the sale goes on and 
the purchaser acts in good faith. It is a question in all 
cases of good faith upon the part of the purchaser acting 
in the usual course of business and risking his money in 
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the purchase (Murray v. Lardner, 2 Wall., 110,121; Galves- 
ton Railroad Co. v., Cowdrey, 11 Wall., 459, 476-8; Mor- 
gan v. United States, 113 U. S., 476, 491; Hotchkiss v. 
National Banks,.21 Wall., 354; Seybel v. Nat. Currency 
Bank, 54 N. Y.. 288; Haphael v. Bank of England, 17 C. 
B. 161; Easton v. London Joint Stock Bank, Law Rep., 
34 Ch. Div., 95, 111.) 


(4.) As against a general notice, such as Stewart gave, 
Trask was chargeable only with knowledge that the sale 
was being made under the power, that the vendor had the 
bonds ready for delivery to the purchaser, and that due 
notice had been given under the agreement so as to estop 
the railroad companies. A sale duly made by a bailee who 
has a power of sale is equivalent to a judicial sale (Story 
on Bailm., § 310; Wiatloughby v. Comstock, 3 Hill, 389; 
Jerome v. McCarter, 94 U. S. Rep., 734, 739). 

Complainant was, indeed, chargeable with notice that 
the bonds offered for sale were, as State bonds, irregular; 
but such notice did not affect the question whether the 
railroad companies were not bound, as held in the Schutte 
case. 


(5.) Complainant, as a bona fide purchaser for value, 
was entitled on the hearing below to the same relief 
that was granted to the holders of similar bonds in the 
Schutte case; that is, to relief to the extent of the face 
value of the bonds and interest (103 U. S., 113, 144, 5; 
Cromwell v. County of Sac, 96 U. S., 51). 


5EX.—But the complainant acquired at the auction sale, 
at least the title of Coddington, who was a bona fide 
holder for value. | 


(1.) When Coddington received the bonds in Florida 
and gave his receipt of January 11, 1871, he had no no- 


_ tice, actual or constructive, of any invalidity of the bonds. 


They were apparently within the powers conferred upon 
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the railroad companies; and it has been since decided by 
the Supreme Court of Florida, and the decision was 
adopted in the Schutte case: ‘‘ That the Florida Central 
Company was authorized by the Act of January 28, 1870, 
to issue the bonds held by the State [being the bonds first 
received by Coddington and by him delivered to the 
treasurer in exchange for the State bonds], and that there- 
by a first lien was created on the road of the company in 


favor of the bona fide holders of the State bonds” (103 


U. S., 134). 


(2.) The agreement with Coddington was a lawful and 
, proper agreement It made him bailee of the bonds for 
delivery toS. W. Hopkins & Co., and for all the expenses, 
compensation and risks of that bailment he was a bona 
fide bailee. | 

The agreement between the Jacksonville, Pensacola and 
Mobile Co. with S. W. Hopkins & Co., was a lawful and 
proper agreement (Appendix, fols. 15-23); it called for 
the delivery of the bonds, and Mr. Coddington as well as 
any other person could lawfully be agent in such delivery. 


(3.) There was nothing in the fact ‘that by the terms of 
the receipt Houstoun, Papy, Gamble and others were re- 
cognized as having claims on the bonds, to charge Cod- 
dington with notice of any impropriety in the issue of the 
bonds. A stockholder or director, as well as a stranger, 
may by advances to a railroad company, or otherwise, ac- 
quire valid rights to bonds the issuing of which is in con- 
templation. (Duncomb v. N. Y., Hous. & Co., 84 N. Y., 


190; 88 éd., 1.) 


(4.) So far as the Jacksonville, Pensacola and Mobile Com- 
pany is concerned, it is estopped by its agreement of 29th 
August, 1872, and by the judicial proceedings in England, 
from disputing Coddington’s lien on the bonds for $40,000 
(Appendix, fols. 31, 52-56). | : 

This sum consisted of the $25,000 which Mr. Coddington 
was to receive for carrying the bonds to London, on his 
surrendering coupons of one of the underlying companies 
amounting to $24,465 (Appendix, fol. 57), and of the 
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$15,000 incurred to Gamble by delivering the bonds to 
S. W. Hopkins & Co. under Houstoun’s instructions and 
false cable message, ‘‘ Everybody protected” (Record, 


p. 18). 

(5.) So far as the Flozida Central Company is concerned 
it is estopped by its resolutions of April 13, 1871, sanction- 
ing Houstoun’s delivery of the bonds and his agreements 
with Littlefield (118 U. S., p. 128-9). Pots 


(5). The defendants, Schutte and others, the Dutch 
bondholders, are estopped from denying that Coddington 
was a bona fide holder. : 

It was a part of their case in their action, the decree in 
which was affirmed in 103 U. S., as to such of their bonds 
as affected the Florida Central Company, to trace their 
ownership of them through the delivery by Coddington to 
S. W. Hopkins, of the 1,000 issued. To do this, they made 
Mr. Coddington thetr witness (see heading of interrogato- 
ries and of deposition, appendix, fols. 60, 61). The inter- 
rogatories exhibited to witness his answer to the bill filed 
in the Western Division Company’s suit and made it part 
of his deposition (entire deposition, pp. 1132-1187, Schutte 
Record). This answer stated in full detail his connection 
with the bonds, and the following averment in it thus be- 
came part of the evidence of the Dutch bondholders : 


This defendant saith, First: That he absolutely. denies 
all, each and every charge of fraud or of fraudulent intent 
alleged against him by the complainants [in that suit], and 
avers that the whole of the transaction, and each and 
every act (relative to the bonds which are the subject of 
this suit) were, so far as they were done by this defendant, 
or so far as he had any knowledge of them, and so far as. 
this defendant was connected with them, good, honest, 
fair, legitimate and lawful acts, legally and morally; and 
that this defendant’s whole connection with these bonds 
were had for a good and lawful purpose, and, as this de- 
fendant then believed, for the benefit of the parties in in- 
terest; and the result, this defendant believed, would 
eventually be, that the line of railroad would be built, to 
the great benefit of the people and the State of Florida; 
this defendant was also informed, and he believed it, and 
he acted upon that belief, that the State of Florida had by 
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law authorized the Governor to exchange State bonds for 
the bonds of the railroad companies, and that S. W. 
Hopkins & Co. had sold in England State bonds that were 
then authorized to be issued, and had agreed to deliver to 
the purchaser four millions of said State bonds at a given 
time; and further, that it was essential for the consumma- 
tion of the contract that the bonds should be delivered as 
stipulated, and that Edward Houstoun would, it was sup- 
posed, deliver one million of said bonds to this defendant, 
in trust for him, if this defendant would accept the trust, 
and that the receipt and delivery of this million of bonds 
held by Houston was the obstacle in the way of realizing 
the money from the sale of the bonds, and that if this mil- 
lion of bonds could be delivered in time to complete the 
contract of sale in London, that the whole enterprise 
would be a success and the railroad would be speedily con- 
structed westward as designed by the legislative au- 
thority ” (Schutte record, p. 1136). 


And in his deposition herein, Coddington asserts the 
same innocence (Record, p. 16, fol, 41; p. 18, fol. 44). 

It is alleged in the answer herein (Record, p. 12, fol 29) 
that Coddington clandestinely removed the bonds from Flor- - 
ida. This charge has already been met several times. It ori- 
ginated in a stipulation offered by counsel of other parties, 
in asuit in the State Court of Florida, to which Coddington 
was not a party, as to matters which it was said could be 
proved, and which the adverse counsel accepted (15 Florida 
Rep., 720, 721), but no such proof was ever given. Upon 
this fact having been shown in this Court, the word 
‘¢ clandestinely.” which, it is said, appeared in the opinion 
as delivered, was omitted in the opinion as published. (See 
Petition, Record, p. 53, fol. 106, and 103 U.S., 129, at foot; 
and order in Appendix, fol. 72). 

Coddington’s connection with the transaction had no 
taint in it whatever. He unwisely assumed responsibil- 
ities, the extent of which he did not appreciate at the 
time, but the transactions in no way affect his integrity, 
honor or good faith. | : 

His interest in the matter was this. He had before the 
war furnished iron for these Florida roads, Houston being 
President, had taken their notes, compromised and taken 
mortgage bonds, and then had surrendered them at a 
great sacrifice. After the war, he again aided the road 
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and was anxious to get some of his money back. Hesaw 
that if the roads could be completed with the aid the State 
had agreed to furnish, there was some hope of his being 
paid (Record, p. 27.) 

For his particular service in taking this $1,000,000 of 
bonds to London, he was to receive $25,000 and to be paid 
the amount due on sundry coupons which he was to sur- 
render, of the old Pensacola and Georgia Railroad. A list 
of these coupons is Ex. I, Record p. 57. They were paid 
not out of the proceeds of the bonds delivered to Hop- 
kins & Co., but at the end of a litigation in Florida, in 
October, 1881 (Record, p. 20). The $25,000 he was to re- 
ceive for his services in taking the bonds to Europe, was 
never paid, and with $15,000 paid to Mr. Gamble, formed 
the principal of the claim of $40,000, to enforce which he 
caused the bonds in suit to be sold. Gamble was the per- 
son named in Coddington’s receipt, to whom $15,000 was 
to be paid before the bonds were delivered to Hopkins & 
Co. (Record, p. 53, fol. 113). 


§V.—If the foregoing views be sound, all the matters set 
up in the answer by way of defense are met, and com- 
plainant was entitled to a decree. 

These mattters are: 


(1.) That the bonds in suit ‘‘ are held by the said Trask 
(complainant) with the same equities, and no greater than 
they were entitled to in the hands of the said Coddington” 
(Record, p. 13). 


(2.) ‘‘ That the said Coddington was not a holder of said 
bonds without notice of any vice or defect which vitiated 
the title thereto” (Jb.). This last position is based upon the 
preceding allegations of the answer in the 5th paragraph 
(p. 11, fol. 28, and p. 12) as to none of which was there 
any attempt to furnish evidence. | 
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(3.) That the decree in favor of the Dutch bondholders 
for 197 of the 1,000 bonds excludes any one else from par- 
ticipating in the security which all the holders of the 
1,000 were entitled to, if bona fide holders. This position 
is taken in the 1st paragraph of the answer (pp. 10, 11, 


fols. 26, 27). 


These are all the defenses interposed by the answer. 


V.—The bill of complaint in the Schutte case was, in 
form, a class bill filed in behalf of all equally interested 
(Schutte Record, p. 536), but in such a suit the decree 
should be in favor of all parties so interested, and should 
provide for their being brought in. 

The defendants, Schutte and others, however, by their 
answer herein, as well as by their conduct of their case, 


have attempted to exclude all others. 


The decree in the Schutte case provided that further 
equities ‘‘ including the claims of those who have inter- 
vened for their interest in the fund, do stand for further 
consideration and disposition upon the foot of this decree ” 
(Appendix, fol. 43); but nothing appears to have been done 
to bring in other parties. 

The decree was made as of the 31st of May, 1879, and 
filed on the 23d of August, 1879. Coddington’s petition, 
verified January 12, 1878, was not a petition in the Schutte 
case to intervene as a co-plaintiff, but was a petition made 
in all the pending cases, to be paid out of the proceeds of 
the sale, and to have that stayed till he could get his 
bonds from England (Petition, Appendix, fol.é¢). 

The appeal stayed proceedings under that decree, and 
before its affirmance in this Court, Coddington obtained 
his bonds from the English Court of Chancery. His 
petition in this Court (Record, p. 47-53)- showed that 
fact, but was, of course, irregular, so far as it sought 
for a modification here of the decree below, or for 
relief which it belonged to that Court to consider. The 
order made upon it, in no way impaired his rights 
(Appendix, fol. 72). In the Court below, possibly 
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he might, by petition upon the foot of the decree, have 
had his rights determined, but he was not tied up to 
that remedy. He had a right, as bailee of the bonds held 
by him, to sell them under the agreement; and the pur- 
chaser had the right to bring a new action (Williams v. 
Gibbes, 17 How., 239; Matter of Howard, 9 Wall., 175; 
Gillespie v. Alexander, 3 Russ., 130). All parties 
had notice of that right, and when the complainant, as 
purchaser, filed his bill, October 24, 1881, the sale of the 
Florida Central road had not been made, and such sale 
was once stayed on his application until December follow- 
ing (Record, pp. §, 9). The sale set up inthe answer as a 
bar to any relief to the complaint was made, therefore, 
subject to all rights acquired by the filing of the bill, and 
with full notice of the rights claimed in the bill (Galveston 
Railroad v. Cowdrey, 11 Wall., 459, 478-9; Trustees, &c., : 
v. Beers, 2 Black, 448, 457). 

The plaintiff was thus entitled to share in the proceeds 
of the property adjudged in the Schutte case to be, a secur- 
ity for such of the 1,000 Florida Central bonds as any party 
could show he was a bona fide holder of the — bonds 
exchanged for them. 

In the Schutte case, the Court did not undertake to de- 
cide that no one but the Dutch parties were such bona fide 
holders; could not have so decided unless sume other party 
was before it so claiming; and no decision has ever been 
made that the complainant or Coddington was not such 
bona fide holder, unless it was made in the decree of dis- 
missal now under review. | 


Vi.—If it be urged that Coddington was paid in Octo- 
ber, 1881, and July, 1882, for the coupons of the Pensa- 
cola and Georgia Railroad Company (Record, p. 20, fol. 
47 and p. 57), this was after complainant had bought the 
bonds in suit, which was September 12, 1881 (p. 17). 
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This realization by Coddington does not therefore affect 
the complainant, nor is it any way set up in the answer as 
a defence or ground of deduction from complainant’s 
claim. | | 


Vil.—The decree of dismissal should be reversed and 
the case remitted with a direction to enter a decree for the 
complainant, establishing his right to recover on his one 
hundred and ninety-two bonds the face value thereof 
with interest, as against the Jacksonville, Pensacola and 
Mobile and the Florida Central Railroad Companies, 
and to have the amount so adjudged satisfied ratably 
with the one hundred and_ ninety-seven bonds pro- 
duced and proved by the defendants, Schutte and others, 
out of any property of said railroad company which has in 
any way been made applicable to the payment of said 
last-mentioned bonds since the filing of the bill herein. 


D. P. HOLLAND, 
Solicitor for Complainant and Appellant. 


S. P. Nasa, 
Of Counsel. 


APPENDIZ. 


[Decree in Circuit. Schutte Record, P. 578.) 


J. FRED. SCHUTTE AND OTHERS, 
Complainants, 


vs. 


THE JACKSONVILLE, Pewnsa- ) In Equity. 
COLA AND MOBILE RAILROAD 
ComPANY, the Florida Cen. 
tral Railroad Company, and 


others, 
Defendants. 


On this 31st day of May, A.D. 1879, this cause came on 
for final hearing on the pleadings and proofs therein, and 
_ argued by counsel, and was fully heard by the said 

Jourt. 7 

Whereupon, the Court being fully advised of and con- 
cerning the same, doth here now order, adjudge and de- 
cree as follows, viz.: 

1st.—That the trustees of the internal improvement fund 
of the State of Florida have a first lien upon the railroad 
described in said bill of complaint in this suit, rer 
from Lake City to Quincy, in said State, with the branc 
road to Monticello, and the railroad running from Talla- 
hassee to St. Mark’s, in said State, and all the property, 
rights and franchises belonging or appertaining thereto 
secure the payment to said trustees of the sum of four 
hundred and sixty-three thousand one hundred and 
seventy-five 3; (463,175 3,4) dollars and interest thereon 
since March 20, A.D. 1869, at the rate of eight per centum 
per annum, to attach and rest upon sai roads and 
property as follows: Of said principal sum upon said rail- 
road from Lake City to Quiacy, with the branch to Monti- 
cello, four hundred and twelve thousand and four hundred 
dollars, and interest aforesaid, ‘‘and upon said railroad 
from Tallahassee to St. Mark’s, of said principal sum, fift 
thousand seven hundred and seventy-five 4,4, dollars, wit 
interest as aforesaid.” | 
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2d. That the complainants in this cause have a second 
lien on both of said railroads before mentioned, and upon 
all the property, privileges, rights and franchises thereto 
» eg and a first lien upon that part of the railroad 
of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, between Quincy and Chattahooche, in said State, to 
the amount of all bonds of the said State of Florida held 
and owned by them, mentioned in the pleadings in this 
cause, and numbered 3,000 and under, together with the 
interest thereon matured and to mature. Thatthe amount 
of said State bonds now owned and held by said complain- 
ants of principal sum, is two millions seven hundred and 
fifty-one thousand dollars, and the interest now matured 
thereon, amounts to one million six hundred and fifty-five 
thousand and one ;§°, dollars. 

3d. That the complainants have a first lien upon the 
railroad mentioned in the bill of complaint, running from 
Lake City to Jacksonville, in said State, and all property, . 
rights and ‘franchises thereto appertaining, to the amount 
of all the said bonds of the said State of Florida, ex- 
changed for the bonds of the sacd Florida Central Rail- 
road Company, numbered 3001 and upwards, held and 
owned by them, satd complainants, and all interest now 
matured and to mature thereon. That the amount of all 
said last named numbered bonds owned and held by said 
complainants is one hundred and ninety-seven thousand 
dollars, and the amount of interest thereon now matured 
is one hundred and eighteen thousand five hundred and 
fifteen dollars and twenty cents. 

4th. That the railroad and property and franchises per- 
taining thereto, extending from Lake City to Chattahoo- 
chee, in said State, including the branch road to Monticello 
mentioned in the bill of complaint in this cause, and the 
railroad from Tallahassee to St. Mark’s, and the propert 
and franchises pertaining thereto, mentioned in said plead- 
ings, be each sold subject to the lien thereon, fixed by this 
decree to satisfy the hen of the said complainants thereon; 
that said sales be made by Sherman Conant and Alexan- 
der B. Hawkins, who are hereby appointed special mas- 
ters of this Court for that purpose; that said sale be made 
at Jacksonville, in said State, and advertised for at least 
ninety days before the day of sale, in some newspaper of 
general circulation published in said Jacksonville, and also 
in some newspaper of general circulation published in the 
City of New York; that the purchaser or purchasers at 
said sale may deposit with said special masters in payment 
of his or their bid the said Florida State bonds, numbered 
3,000 or under, in the proportion which the whole amount 
of the bid bears to the whole amount of said State bonds 
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outstanding, and numbered 3,000. or under, and interest 7 


matured thereon, that is, four million four hundred and 
_ six thousand and one dollar and sixty cents. 

5th. That the said railroad from Jacksonville to Lake City 
be sold by said special masters, at the same time and 
place and on like advertisement as hereinbefore provided, 
to satisfy the lien of said complainants thereon declared 
by this decree. That the purchaser or purchasers at said 
sale may deliver to said special masters, in — of his 
or their bid, said State bonds of the State of Florida men- 
tioned in said pleadings, and numbered 3,(01 and upwards, 
an the proportion which the whole amount of said bid 
bears to the whole amount of said State bonds outstanding, 
and siumbered last as aforesaid, that is, three hundred and 
fifteen thousand five hundred and fifteen dollars and 
twenty cents. .- 

6th. That the balance of either bid for either of the 


roads herein directed to be sold above the amounts thereof 8 


to be paid in bonds as aforesaid, shall be paid to said spe- 
cial masters in cash, at the time of said sale, and if not 
paid at once, the said masters shall immediately reoffer 
said property for sale until the same shall be sold and paid 
for according to this decree. That the amount — in 
cash at either of the sales herein directed shall be paid 
into Court by said masters, to be —— of by the Court, 
and on the coming in of said special masters’ report. If 
said sale or sales shall be confirmed, the purchaser or pur- 
chasers shall be placed immediately in possession of the 
property purchased. : 

7th. That unless the purchaser or purchasers of said 
railroad from Lake City to Chattahoochee and the branch 
to Monticello, and the railroad from Tallahassee ‘to St. 
Mark’s, or either of them, shall, within one year from the 
day of the sale thereof, discharge and satisfy the liens of 
the Trustees of the Internal Improvement Fund of the 
State of Florida thereon respectively, as hereinbefore de. 
clared, then the said railroad’s property and franchises, 
thereto respectively pertaining, extending from Lake City 
to Quincy, including the branch road to Monticello, and 
the railroad and property and franchises thereto belonging, 
extending from Tallahassee to St. Mark’s, shall be taken 
possession of and sold by the Marshal of the United 
States for said district separately, to satisfy the liens 
thereon respectively fixed by this decree, and said sale 
shall be advertised to take place at Tallahassee, in said 
State, in a newspaper of general circulation published in 
said Tallahassee, and also in a newspaper of general circu-_ 
lation published in the City of New York, at least ninety 
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10 days before the day of sale, and the purchaser or pur- 


11 


chasers at said sale or sales may pay to the Marshal in 
satisfaction of their bid for either of said roads the bonds 
which are a lien upon said road, that is the bonds to pay 
which the lien of vendor exists as declared by this decree, 
in the proportion which the whole bid bears to the whole 
amount of bonds which are a lien as aforesaid on said road, 
and shall pay the balance in cash at the time of said sale, 
and the marshal shall return said bends so received by him 
and the balance, if any, of cash into Court, to be disposed 
of as the Court shall direct. 

Sth. That in case the sales herein directed to be made to 
satisfy said complainants’ said liens shall not be sufficient 
to fully satisfy the amounts due said complainants on the 
said State bonds number 3,900 and below, the said com- 
plainants shall be subrogated to the right of the trustees 
of the said internal improvement fund of Florida as to 
any claim and right which said trustees have against any 
person or persons in regard to said unpaid portion of said 
purchase money, which is declared by this decree to be a 
tirst lien as aforesaid, and also as to any other security or 
securities which said trustees were or are possessed of, out 
of which to enforce payment to them of the amount of 
said unpaid purchase money or any part thereof, or out of 


. which said trustees might have enforced payment of said 


lien therefor. . 

9th. That the application of Daniel P. Holland to have — 
his judgment paid out of the funds in the hands of the 
Receivers, in this case, be and the same is hereby denied. 

10th. And whereas James G. Gibbs has filed a petition 
to intervene pro interesse suo, claiming certain right in 
that portion of the said railroad extending from Quincy to 
Chattahoochee, and prays to have the same adjudicated 
and allowed, it is therefore ordered and decreed that the 
rights of said Gibbs, whatever they may be, in said portion 
of said railroad be reserved from the effect and operation 
of the present decree, and any sale to be made by virtue 
thereof, and that it be referred to Joseph H. Durkee, Esgq., 
as a special Master to take proofs with regard to the claim 


of said Gibbs, with liberty to the complainants or any 


other party in the cause to controvert the said claim by 
proofs or otherwise, and that the said Master do report 
upon the same with all convenient speed, and return the 
proofs taken, and his conclusions thereon, in order that the 
Court, by a supplemental decree, may take order in the 
matter as law and equality may require, and any proofs 
which have been taken in this cause may be used before 
the Master in reference to said claim. 
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11th. It is further ordered, adjudged and decreed that- 
any balance of money which may remain in the hands of 
the Treasurer of Florida, applicable to the payment of the 
liens herein and hereby established, and not otherwise dis- 

of by any Court having jurisdiction and control of 
the same, be paid by the said treasurer to the Receivers in 
this cause, to be tah nar with the other moneys in 
their hands under the direction of the Court, to the uses of 
this cause, and to the satisfaction of this decree, in favor 
of the trustees of the Internal Improvement Fund. 

It is further ordered that any further equities not herein 
and hereby disposed of, including the claims of those who 
have intervened for their interest in the fund do stand for 
— consideration and disposition upon the foot of this 

ecree. 

It is further ordered that the costs of the trustees of the 
internal improvement fund in this cause, and in the cause 
of the Western Division of the Western North Carolina 
Railroad pate yo in which they are defendants, be 
taxed, and paid out of the moneys in the hands of the Re- 
ceivers. 
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And be it further ordered that the complainants in this . 


cause recover their costs to be taxed, and on taxation; 
that the same be paid out of the fund in the hand of the 


Receivers in this cause. } 
JOSEPH P. BRADLEY, 


, | Circuit Justice. 
Filed this 31st day of May, 1879. 
Puitie R. WALTER, 


Clerk. 
Filed this 23d day of Aug., 1879. : 
P. WALTER, 
Clerk. 


[Agreement between The Jacksonville, &c. Co. 
and 8. W. Hopkins & Co. Schutte Record, 
p. 12990.] 


THIS AGREEMENT made this thirteenth day of April, one 
thousand eight hundred and seventy, by and between the 
Jacksonville, Pensacola and Mobile Railroad Company, a 
corporation duly created by the State of Florida, and ex- 
isting under the laws thereof, party of the first part, and 
which said party acts herein by Milton S. Littlefield, its 

resident, duly authorized hereto by resolution of the stock- 
olders of said company adopted at their meeting on Jan- 
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uary 31st, 1870, and Sidney W. Hopkins, Frank H. Collins 
and Robert J. Carpenter, parties of the second part. 
Witnesseth as follows: | 

Whereas, the party of the first part is engaged in con- 
structing a railroad from Jacksonville, in the State of 
Florida, to the City of Mobile, in the State of Alabama. 

And whereas, the Legislature of the State of Florida did, 
by an act passed January 28th, 1870, grant to the said 
party of the first part the bonds of said State to the extent 
of $16,000 for each mile of said railroad to be com- 
pleted. | i 

And whereas, a certain number of miles of said road are 
now completed, and said Company is entitled to receive 
from the said State of Florida about the sum of four mil- 
lions of dollars of bonds. | 

And whereas, said company is desirous of negotiating 
and selling for the best ona price the four million 
dollars of bonds and ‘all others which may be issued to it 
as fast as it may be entitled to receive the same, and to 
purchase with the proceeds of said bonds when realized 
iron rails and equipment for said road. 


And whereas the parties of the second part are willing 


to undertake the negotiation of said bonds upon the terms 
and for the consideration hereafter set forth: 

Now, this agreement witnesseth, that in consideration of 
the agreement, and of the services to be kept and per- 
formed by the party of the second part hereto, as herein- 
after provided the said party of the first part has made, 
constituted and appointed, and by these presents does 
make, constitute and appoint the said firm of S. W. Hop- 
kins & Co., the parties of the second part hereto, the 
financial agents of the said party of the first part, in its 
name, place and stead to sell, negotiate and dis of all 
the said four million dollars of the said bonds of the State 
of Florida, and all the other bonds of said State, which by 
the act aforesaid the said company shall become entitled to 
and to purchase for and on account of said party of the first 
part all iron and material needed by the said company for 


the construction and equipment of said ruad, and as the 


resident of said company shall from time to time direct; 

ut said bonds shall not be negotiated or sold for less than 
sixty vents on the dollar (without the permission of the 
party of the first part first had thereto), in currency or 
paper money of the United States, and all expenses of 
negotiation and sale are to be borne and paid by the said 
party of the second part. 

And the said party of the first part hereby agrees to 
furnish and deliver to its said agents, the parties of the 
second part hereto, the said four million dollars of bonds, 
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-assoon as they shall obtain the same from the State of 19. 
Florida, and from time to time to deliver to its said agents 
all such bonds as the said party of the first part re- 
ceive the same from the State, but the parties of the second 
part may at any time negotiate, contract and sell the 
whole amount of such bonds, to which, by the act afore- 
said, the said party of the first part shall be entitled, when 
such road is completed, to be delivered, however, as the 
-same may be obtained from the State. 
And the party of the first part hereby agrees to pay, and 

the party of the second part to accept in payment for said 

said services to be by them performed, the following com- 
missions upon all such sums of said bonds as they shall 
negotiate or sell under this contract; that is to say, on all 
bonds sold at sixty cents on the dollar, a commission of 
five per cent. on the par value of said bonds; on all sold at 
sixty-five cents, a commission of seven and a half per 
cent.; on all sold at seventy cents, a commission of ten per 20 
: cent.; on all sold at seventy-five cents, a commission of 
a. eleven and a half per cent.; on all sold at eighty cents, a 
commission of thirteen per cent.; on all sold at eighty-five 
cents, a commission of fourteen and a half per cent.; 
on all sold at ninety cents, a commission of sixteen per 
cent.; on al] sold at ninety-five per cent, a commission of 
seventeen and a half per cent.; on all sold at one hundred 
cents, a commission of nineteen per cent.. and in case 
with the consent of said company, any bonds may be sol 
under sixty cents on the dollar, a commission of five per 
cent. shall be paid thereon. And on all purchases made 
for said road, said party of the second part shall be paid 
two and a half per cent. commission, to be paid in 
gold or currency, as the special purchases shall be made in 
gold or currency; and all purchases made by said agents 
shall be made in open market, and at current market 


rates. | 91 
And it is further agreed that when any purchase may 
| be made by said party of the first part of sai party of the 
second part of any iron or materials owned by them no 
commission shall be paid to them by said party of the first 
part on such purchase. a 
And in consideration of the premises the said party of 
the first part hereby covenants and agrees with the‘party 
of the second part, that the said party of the second 
part shall have the exclusive agency of the said party of 
the first part for the sale of said bonds, and the purchase of 
allits iron and material for equipment, and that said party 
. of the first part will not employ any other person or firm 
for the said while whzle the said parties of the 
part perform the conditions of this contract to be by 


25 


22 them done and performed; and the said parties of 

woo the second part hereby agree that they will forth- 

Sn with, upon the execution of this contract, deliver to 

ae the said party of the first part at New York, one thou- 

ai sand tons of railroad iron,. weighing fifty-six pounds 

Ha ' per lineal yard, at sixty dollars in gold per ton, which 

at shall be delivered on board ship at New York, at the 
charge of said party of the second part, the party of the 
first part to designate the vessels to which the same shall 
be delivered, and at a like price and on like conditions, de- 
liver to the said party of the first part an additional one 
thousand tons of railroad iron during the month of June, 
1870, and also that they will on or before April 17th inst., 
advance to the said party of the first part fifty thousand 
dollars in currency, and an additional sum of twenty-five 
dollars at such times as may be required by the presi- 

| dent of said company. | 

93 ~+#«And it is further agreed, that said party of the second 

part shall have a first lien upon all the bonds aforesaid, and 
the proceeds thereof, for the repayment to them of the d 
price of said iron and of the money advanced aforesaid, 
and of all other advances which may be made under this 
contract together with interest thereon, and for all their 
commissions to which under the provisons of this contract 
they may become entitled. 7 

aie In witness whereof, the said parties hereto have here- 

Bt |) 3 — set their hands and seals on the 13th day of April 
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WI ADOT ing PREIS. Hiay 


JACKSONVILLE, PENSACOLA AND 
ei | 3 MOBILE RAILROAD COMPANY, 
eH ti i By M. S. LItrLeFIELp, (Seal) 
| President. 
S. W. Hopkins, & Co. (Seal) 
(U. S. rev. stamps 20 cents, cancelled. ] 


[Power of Attorney, Jacksonville, &c., Co. to 8S. 
W. Hopkins & Co. Schutte Record, p. 1230.) 


KNOW ALL MEN BY THESE PRESENTS, That the Jackson- 
ville, Pensacola and Mobile Railroad, a corporation organ- 
ized under the laws of the State of Florida, one of the 
United States of America, have made, constituted, and 
appointed, and by these presents do make, constitute and 
appoint Messrs. S. W. Hopkins & Co., of the City of New 

ork, and London, England, its financial agents and true 
and lawful attorneys, for said company, and its name, 


~~ 


place and stead, to sell, dispose of, transfer, and deliver tq 25 
the purchasers thereof all or any part of the bonds of the 
State of Florida, to which said company is now, or may 
hereafter become, entitled under the laws of said State 
and to purchase for said company all such materials, iron 
and other supplies for the purpose of building and equipment 
of the railroad of said company,as said commmianralad from 
time to time direct, giving and granting unto the said S. W. 
Hopkins & Co., the financial agents and attorneys of said 
company, full power and authority to do and perform every 
act and thing whatsoever requisite and necessary to be done 
and performed, as such financial agents, as fully. to all in- 
tents and purposes, as the said company, by its board of 
directors and officers, could or might do, with power of 
substitution and revocation, hereby ratifying and confirm- 
ing all that the said S. W. Hopkins & Co., or their sub- 
stitute, shall lawfully do or cause to be done as such finan- 3 
cial agents of said company by virtue hereof. 9. 4 
In witness whereof, the said Jacksonville, Pensacola a 
aa. & Mobile Railroad Company has caused these presents to 
be signed by its president and the corporate seal of said 
company to be affixed hereto, on the 4th day of May, in 
the year one thousand eight hundred and seventy. 
(Signed. ) Miuton S. LItTLeEFIELD, 
President Jacksonville, Pensacola & Mobile 
Railroad Company. 


Tn presence of 
(Signed.) ROLLIN STEWART, 
(Signed.) I. N. GREENE. 


[Notice to Governor of Florida. Schutte Record, 
p. 1231.] 27 


To THE HONORABLE GOVERNOR OF THE STATE OF FLORIDA: 


Sir,—The Jacksonville, Pensacola and Mobile Railroad 
Company, having made a contract with Messrs. 8S. W. 
Hopkins & Co., of the City of New York, dated on the 
13th day of April, 1870, by which Messrs. S. W. Hopkins 
& Co. were appointed financial agents of said railroad 
company, for the purpose of selling the bonds of the State 
of Florida to which said company is entitled by law, and 
purchasing and providing iron and supplies for the pur- 
pose of completing said railroad, and Messrs. S. W. Hop- 
kins & Co. being about to furnish said company a large 
amount of money, iron and supplies for said purpose, and 
being by the terms of said contract entitled to receive all 
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the bonds of the State of Florida to which this company is 
or may become entitled, as well for their security for the 
advances so to be made as for the rye and disposing uf 


said bonds under said contract, and said bonds being yet 
unexecuted, you will please deliver tosaid S. W. Hopkins & 
Co., the financial agents of said railroad company, all the 
bonds of the State of Florida to which said railroad com- 
pany is entitled by law; and all the bonds of said State to 
‘which it may from time to time become entitled by law, 
accepting their receipts therefor as the financial agents of 
this company. , 

In witness whereof, the said company has caused its 
president to affix his signature hereto, and the corporate 
seal of said company, on the 6th day of May, in the year 
1870. 

(Signed) | M. S. LITTLEFIELD, 
President Jacksonville, Pensacola and 
Mobile Railroad Company. 
[SEAL OF JACKSONVILLE, P. AND M. R. Co. ] 


[Offer of Bonds to S. W. Hopkins & Co. Schutte 
Record, p. 1222.) 


58 OLD BROAD STREET, 
Lonpon, Nov. 14, 1870. 


Messrs. S. W. Hopkins & Co., 
: London. 
Gentlemen: 
I herewith offer you four thousand (4,000) Florida State 
8 per cent. gold bonds, in aid of the Jacksonville, Pensa- 
cola and Mobile Railroad Company, for one thousand 
($1,000) dollars, gold, each, at the price of one hundred 
(£100) pounds sterling for each bond, in the City of Lon- 
don, subject. to the commission agreed on as per contract 
dated 13th day of April, 1870, with your good selves. 
I remain, gentlemen, 
Yours faithfully, : 
(Signed) M. S. LITTLEFIELD, 
| Pres. J., P. & M. R. R. Co. 
JACKSONVILLE, P., M. & M. R. R. Co. 
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[Agreement of 29 August, 1872, Coddington & 
Jacksonville, &c., Co. Schutte Record, p. 
1176. 


AN AGREEMENT, made this 29th day of August, 1872, 
between the Jacksonville, Pensacola and Mobile Railroad 
Company, by their duly constituted attorney, Converse L. 
Chase, of the one part, and Thomas Butler Coddington, of 
9 Kensington Park Gardens, in the County of Middlesex, 
merchant, of the other part. 

Whereas, the said Thomas Butler Coddington claims 
from the company $25,000, and accrued interest thereon 
on his own behalf, and also $15,000 and accrued interest 
thereon due to Colonel R. H. Gamble; and whereas, the 
said claims, amounting to $40,000, with accrued interest, 
are alleged to be secured inter alia by some of the 210 
Florida State bonds now in the hands of Mr. Cobb and 
Mr. Newman. 

And whereas, the said railroad company have been nego- 
tiating with Mr. Collinson, of London, with respect to 
1,200 bonds, including the 210 bonds; and whereas, the 
said Mr. Cobb and Mr. Newman, having had notice on Mr. 
Coddington’s behalf not tu part with the said bonds have 
refused to do so until such notice has been withdrawn, 
whereby the said negotiation between the said railroad 
and the said Mr. Collinson has been stopped. 

And whereas, it is to the interest of the said railroad 
that the said negot ation should proceed, and the said 
Thomas Butler Coddington, at the request of the said rail- 
road, through their attorney, the said Converse L. Chase, 
has agreed to and has accordingly withdrawn such notice 
upon the signing of this agreement; 

And whereas, in order to settle the said differences, and 
for the consideration aforesaid, the said Company and the 
said Thomas Butler Coddington have agreed to execute 
this agreement; the parties mutually agree as follows: 

1. The said Railroad Company shall authorize and direct 
the National Trust Company of New York (who have 
been appointed the fiscal agents of the said Railroad Com- 

any), by their agent in London, to pay.to the said Thomas 
Butler Coddington, the sum of $40,000 United States cur- 


rency, with interest thereon from this date, at 7 per cent. 


per annum, till payment out of the first monies to be paid 
to such agents by Mr. Collinson, in pursuance of a decree 
of Court made in two suits of Collinson v. Collins, and 
Jacksonville Railroad Company v. Collinson, after payin 

the sum of £31,800 in the said decree mentioned, or suc 

sum not exceeding $40,000 and interest, as may so be in 
their hands, or in default of sufficient monies coming to 
the hands of the said Trust Company, to deliver to the 
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34 said Thomas Butler Coddington, the first 192 bonds and 
coupons attached of the said State, which shall come into 
the hands of the National Trust Company in pursuance of 
the said decree. : 

2. That the said railroad company shall forthwith pro- 
cure the recognition and acceptance by the said National 
Trust Company, and also by their agents in London, of 
the said direction in the first clause mentioned. 

38. That the said Thomas Butler Coddington shall have 
full power to sell the said 192 bonds in order to pay him- 
self the said $40,000 and interest. without further consent 
‘from the said railroad company, he, the said Tnomas But- 
ler Coddington, accounting to the company for any sur: 
plus beyond such principal and interest and the expenses 
attendant upon such sale. : 

4. On payment as aforesaid the said Thomas Butler 
Coddington shal] deliver to the said company coupons of 
bonds of the Pensacola and Georgia Railroad Company, 
amounting to $24,465, | 

JACKSONVILLE, PENSACOLA AND MOBILE RAILROAD, 
: By C. L. CHASE, 
Atty. in fact. 
T. B. CopDINGTON, 
A. P. BOWER, 
His Atty. 


- —-2= ew = 


(Order in favor of Coddington. Schutte 
Record, p. 1177.) 


To THE NATIONAL TRUST COMPANY OF NEW YORK: 


Out of the first moneys paid after this date by Mr. Col- 
linson, of London, to you as the fiscal agents of the Jack- 
sonville, Pensacola and Mobile Railroad Company, after 
setting apart the sum of £31,+00, you are hereby requested 
and irrevocably directed to pay to Mr. Thomas Butler Cod- 
dington, or his order, the sum of $40,000 United States 
currency, together with interest thereon at 7 per cent. per 
annum till payment, or such sum not fe, ch $40,000 
and interest as may so be in your hands. 

Failing ig va of the said full amount of the said 
$40,000 and Interest, you are hereby requested and _ irre- 
vuocably directed to deliver to Mr. Thomas Butler Codding- 
ton, or his order, the first 192 bonds of the State of Flor- 
ida, with coupons attached, which shall be delivered to 
you by the sad Mr. Collinson, | 

Dated this 2th August, IST2. 

Tus JAcKsoxvintuk, Pexsacena aNxp Mopinek Raroap 


CoMPany, 
: By C. L. Cuass. 
Duly authorized by power of attorney. | 
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[Decretal Order in Collinson’s Suit. Schutte 37 


Record, p. 1173.} 
In CHANCERY. 


VICE-CHANCELLOR WICKENS. 


COLLINSON 
Vv. 


COLLINS. 


JACKSONVILLE, &C., COMPANY, 
v. 


COLLINSON. 


Upon hearing counsel for all parties, —— the defend- 
ants, F. H. Kleinwort, Edward Cohen, L. Lewis Spring, 
and the Western Division of the Western North Carolina 
Railroad Company nes whom respectively the bills in 
both suits have been dismissed), and upon reading a power 
of attorney, under the seal of the plaintiff company, in 
favor of the defendant Converse L. Chase, enabling him 
to compromise suits on behalf of the company, and an affi- 
davit of the said Converse L. Chase verifying the same, 
and upon reading an affidavit of the said Converse L. 
Chase that the National Trust Company of New York 
have been duly appointed and have accepted the office of 
fiscal agents of the State of Florida, and of the Jackson- 
ville, Pensacola and Mobile Railroad Company, and it 
being alleged by counsel that the company, by the 
said Converse L. Chase, as their attorney, and the plain- 
tiff John Collinson, and the defendants Collins, Hop- 
kins and Carpenter, have agreed to compromise 
re and questions between them, or any of them, 
and to determine all existing contracts between them, or 
any of them, relating to any of the bonds hereinafter men- 
tioned, on the terms embodied in this order, it is, by con- 
sent of counsel for all parties ordered, that 224 of the 1,200 
Florida State bonds in the dings mentioned be deliver- 
ed to the National Trust cede owe agrees 
be by them delivered up to the State of , car 
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4 celled against the delivery by the said State to the said 
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National Trust Company of New York, of 224 bonds of 
the said Railroad wg to be also cancelled, the same 
having been overissued by them, in respect of a deficiency 
in the length of the line constructed by the company; and 
it being alleged that two others of the said bonds have 
been ‘lost, it is, by consent, as aforesaid, ordered that the 
remaining 974 of the said 1,200 bonds be dealt with as fol- 
lows, that is to say, 166 of such 974 bonds be sold and de- 
livered to the said John Collinson, at the rate of £120, and 
accrued interest per bond, and the remaining 808 of such 
974 bonds be deposited as hereinafter mentioned; and the 
defendant, Converse S. Chase, by his counsel, consenting 
to receive the purchase money for such, 166 bonds, and 
apply the same, as hereinafter directed, on behalf of the 
said campany, and also of himself and the defendant 
Francis H. Flagg, as the trustees of the indenture of the 
2d of October, 1571, in the pleadings mentioned, it is, by 
consent as aforesaid, ordered, that on such pay ment being 
made, as hereinafter mentioned, by the said John Collinson 
to the said Converse L. Chase, Thomas Pix Cobb, and 
George Gunnell Newman, do deliver the 210 bonds, part 
of such 1,200 bonds, which 210 bonds are deposited in 
their joint names, as in the pleadings mentioned, to the 
said John Collinson, to be held by him on the terms here- 
inafter mentioned. 

And it is by consent, as aforesaid, ordered, that the de- 
fendant Converse L. Chase, upon such payment being 
made to him by the said John Collinson, as hereinafter 
mentioned, do deliver to the said John Collinson 166 bonds 
so purchased by him, and 22 bonds, making with such 210 
bonds 232 of such bonds, to be held by the said John Col- 
linson on the terms hereiuafter mentioned, and that on 
such payment being made, the said defendant Converse 
L. Chase, do remit to the said John Collinson, to be held on 
the terms hereinafter mentioned, the remaining 576 of such 
1,200 bonds by the first mail leaving New York on or after 
the 1st October, 1872. 

And it is ordered that on such delivery to him of such 
166 and 232 bonds, as aforesaid, the said John Collinson 
do pay the amount of the purchase for such 166 bonds at 
the rate aforesaid to the said defendant Converse L. Chase, 
to be applied by him in accordance with such of the trusts 
of the indenture of the 2d of October, 1871, in the plead- 
ings mentioned, as are applicable thereto. 

And it is by consent, as aforesaid, ordered, that the said 
Converse L. Chase do apply the same accordingly. 

And it is by consent, as aforesaid, ordered, that the said 
John Collinson do, out of the said 232 bonds to be de- 
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posited with him as aforesaid, retain 40 bonds for his 48 


own use in satisfaction of the losses sustained by' him by 
breach of the contracts entered into with him by the de- 
fendants Collins and Hopkins & Co., on behalf of the com- 
pany in relation to the said bonds, or any of them. 

And it is by consent, as aforesaid, ordered, that the said 
John Collinson do retain the remaining 192 of ‘such 282 
bonds, and also the said 576 bonds (being the balance of. 
the 800 bonds in America after the delivery of ‘the said 
224 bonds), when so delivered to him as aforesaid, subject 
to an option to him, the said John Collinson, to .purchase 
the same or any part thereof at any time within 7 months 
from the date of this order, at the price of £130 and accrued 
interest per bond, such price to be paid (subject'to the re- 
tention thereout by the said John Collinson of ‘any sums 
of money which he may pay for costs, charges and ex- 

nses, to any defendants in the suit of Collingon v. Col- 
ins, and to any defendants in any proceedings instituted in. 
America by the said John Collinson in respect of the said 
bonds or any of them), to the agents in London of the 
National Trust Company, against their receipts for the 
same as fiscal agents of the company, and to be applied 
by them in manner following: 

The first moneys coming to their hands up to £31,800 shall 
be specially set apart as a fund for and applied by them 
in payment of the January coupons on all the said 
bonds already negotiated or which shall hereafter be ne-. 

otiated in accordance with the foregoing provisions, such 
interest being for the purpose calculated on 3,974 bonds 
at the exchange of 108 and a commission of 1 per cent. 
thereon, and any balance over and above the said sum of 
£31,500 shall be applied by the said National Trust Com- 
pany as such fiscal agents for the purposes of the railroad 
company. And it is by consent, as aforesaid, ordered, 
that they do pay and apply the same accordingly, the said 
Converse L. Chase, by his counsel, undertaking that the 
said National Trust Company shall be legally and fully 
confirmed in their appointment as fiscal agents of the 
said company and also of the State of Florida. 

And it is by consent, as aforesaid, ordered, that the said 
John Collinson do, at the expiration of such period of 7 
months, deliver the 192 and 576 bonds, or such of them, 
if any, as he shall not so purchase, to the said agents of 
the National Trust Company as such fiscal agents of the 
company and for and on behalf of the said company. And 
it is by consent, as aforesaid, ordered that all bonds herein- 
before ordered to be delivered, be delivered with all coupons 
subsequent to those due July, 1872, attached thereto. __ 

And it is by consent as aforesaid, ordered, that the bill in 
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46 the first mentioned suit be dismissed without costs as 


ainst all the remaining defendants thereto other than 

einwort and Cohen, but it is ordered that what the 
plaintiff, John Collinson shall pay on account of the cost 
of Kleinwort and Cohen, be refunded to him by the com- 

any: And it is by consent as aforesaid, ordered that the 
bill in the secondly mentioned suit be dismissed without 
as against the remaining defendants except as against 
Kleinwort and Cohen, and with costs as against them. 
_ And it is by consent as aforesaid, ordered, that the com- 
any forthwith dismiss their suit now pending in New 
ork. without costs, and that the said John Collinson do 
also dismiss his suit now pending in New York, the said 
Converse L. Chase undertaking that the several defend- 
ants in thé same suit shall consent to such dismissal 
without claiming costs against the said John Collinson. 
And it is ordered, that the said company do indemnify the 
said John Collinson against any costs, either of himself or 
of any person or company, of his suit in New York which 
he may have to pay. 

8. At the foot of the said minutes an agreement was 
written in the following words: 

‘We severally agree that a decree in the terms of the 
above minutes shall as soon as practicable be drawn up 
and entered, and meanwhile that we will severally be 
bound as if the decree had been actually drawn up and 
entered.” 

And to the said minutes and agreement the following 
signatures and date were appended: 

JOHN COLLINSON, 
JANSON, COBB & PEARSON, 
His Solicitors. 
F. H. Fuaaa. 
SYDNEY W. HopPKINs. 
_ RosBert J. CARPENTER, 
By C. L. CHASE, | 
ae Atty. in fact. 
J ACKSONVILLE, PENSACOLA AND 
MOBILE RAILROAD COMPANY, 
By C. L. CHasE, 


Atty. in fact. 
C. L. CHASE. 


J ACKSONVILLE, PENSACOLA AND 
MOBILE RAILROAD COMPANY, 

By W. G. M. Davis. 

FRANK H. COLLins, 

NEWMAN, DALE & STRETTON, 
| His Solicitors. 
: ' A. Scott Lawson. 

29 August, 1872. 
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[Prayer of Coddington’s Bill in Suit against 


the Jacksonville, &c.,Co. Schutte Record, 
p. 1181.) ; 


1. That the agreement between the railroad company 
and the plaintiff, dated 29th August, 1872, and set forth in 
the 10th pemgrane hereof, may be specifically performed 
by the railroad company either literally or with no varia- 
tion which shall not give the plaintiff a first charge on 
the moneys and bonds mentioned in the first clause of the 
said agreement (subject only in the case of money to the 
sum of £31,800) for the sum of $40,000 and interest, or 
for 192 bonds, as the case may be, as mentioned in the 
same clause, the plaintiff hereby submitting to perform 
the said agreement so far as the same remains on his part 
to be performed. 

2. That the defendant, John Collinson, may be restrained 
from delivering to or to the order of the railroad company 
or to any other person or persons, the said bonds remaining 
in his hands without delivering 192 of the said bonds to 
the plaintiff. 

3. That the defendants, or one of them, may pay the 
costs of this suit. 

4. That the plaintiff may have such further or other 
relief as the nature of the case may require. 
J. WESTLAKE. 


The names of the defendants to this bill of complaint 
are the Jacksonville, Pensacola and Mobile Railroad Com- 
pany and John Collinson. 


Note—This bill is filed by Messrs. Bower and Cotton, 
of No. 46. Chancery lane, in the County of Middlesex, 
solicitors for the above-named plaintiff. : 


[Extracts from Coddington’s petition in U. 8. 
Court, Fiorida. Schutte Record, p. 1157- 


1159.) 


VII.—That the said railroad company failed to pay said 
money and never paid any part thereof, and also wholly 
failed to perform the said agreement. And thereupon 

our petitioner brought suit in chancery in London, in 
England, against the said company and John Collinson, 
as defendant, and filed his bill of complaint in said English 
Court for specific performance of said agreement. 
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That the said company and the said John Collinson, 
‘severally appeared and answered said bill, and that subse 
quently your petitioner filed a replication, and rejoinder 
of issue was served on the solicitors of the defendant’s 
company, and that the said suit in chancery in London 
is still pending and undetermined. 

That the following proceedings were had in said Court 
in chancery in London. | 

The bill of complaint marked Exhibit No. 1 was filed 
26th April, 1873. The answer of the Jacksonville, Pen- 
sacola and Mobile Railroad Company was filed 19th May, 
1874, marked Exhibit No. 2. 

The answer of John Collinson was filed 29th July, 1873, 


~ marked Exhibit No. 3. 
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That T. B. Coddington made and filed the affidavit on 
the 26th April, 1873, marked Exhibit No. 4. 

That Arthur Perry Bower, solicitor, made and filed on 
the 26th April, 1873, the affidavit marked Exhibit No. 5. 

That on the 26th April, 1870, the Court made the order 
of injunction marked Exhibit No. 6. | 

That on the 3d of June, 1873, the Court made an order, 
among other things, requiring the said John Collinson to 
make affidavit as to the number of said State of Florida 


bonds in his hands or control. This order is marked Ex- | 


hibit No. 7. | 

That on the 19th June, 1873, John Collinson made affi- 
davit that be held 568 bonds, numbered respectively 3201 
to 3768, inclusive. This aftidavit is marked Exhibit No. 8. 

That upon the application of the Jacksonville, Pensacola 
and Mobile Railroad Company, the Court made an order 
on the 28th June, 1873, directing that John Collinson 
deposit in a box to be endorsed, ‘‘ In Chancery. Codding- 
ton v. The Jacksonville, Pensacola and Mobile Railroad 
Company, 1873, C. 102, securities, the 568 Florida State 
bonds, dated respectfully 3201 to 378 inclusive, now in 
his possession or power, together with all coupons thereto 


attached, and deposit such box in court to the credit of this — 


cause,” etc. That the order from which this extract is 
given is filed herewith, marked Exhibit No. 9. 

That John Collinson obeyed said order and brought the 
said bonds in court, and subsequently the Court, by its 
officer, had the said box and the said 568 bonds deposited 
to the credit of the cause in the Bank of England for the 
better security thereof. 

That on the 10th day of June, 1874, as will appear by 
Exhibit No. 10, an order was made by consent dismissing 
the said John Collinson as a defendant. And the cause 
thereafter continued with the said railroad company as: 
the sole defendant before the Court. | ) 
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That subsequently replication was filed, and that the 55 
said cause is still pending before said Court, and the said 
568 bonds are still in the Bank of England subject to such 
future order, direction or decree that the Court may see 
fit to make in the cause. 3 | : 

X.—That on the 15th of November, 1877, a motion was 
made on behalf of your petitioner in the high court of 
justice, chancery division, in London, before vice-chan- 
cellor Hall in the said suit, ‘‘that the said 192 bonds and 
coupons may be forthwith sold, or that such other order 
may be made as tothe court shall secure just, or that such 
other order may be made as the plaintiff on the admission 
of facts in the pleadings may be entitled to.” _- | 

That, on the hearing of the motion on the 15th of De- 
cember, the vice-chancellor, Hall, refused the motion, and 
in substance decided -that under the yong of the 
English court the motion prayed for could not be made, 
but that the disposition of these bonds must abide the final 56 
hearing of the cause. - : 

XI.—That he has instructed his solicitors to take an ap- 
peal from the said decision of the vice-chancellor, made as 
aforesaid on the 15th of December, 1877, and that he be- 
lieves that the appeal from said order has been taken, and 
is still undecided. 


[Agreement for Coddington’s Compensation. 
Schutte Record, p. 1169. ] 


PRESIDENT’S OFFICE 
JACKSONVILLE, PENSACOLA & MoBILE RAILROAD Co., 
: TALLAHASSEE, Fla., Feb. 1, 1871. 
Messrs. S. W. Hopkins & Co., 67 
London. : 
Gentlemen: 


For the risk and responsibility assumed by T. B. Cod- 
dington in taking charge of and carrying to Europe one 
million of the honds of the State of Florida, issued in aid 
of the Jacksonville, Pensacola and Mobile Railroad Co. 
(which bonds were delivered to him by Edward Houstoun 
for transmission to Europe), and for disbursing the pro- 
ceeds of the sale of the same, you are hereby authorized 
and directed to pay the said T. B. Coddington as compen- 
sation for the services so performed, out of the funds of 
the sale of said bonds, a commission of two and one-half 
(24) per cent. on the par value of said bonds; provided T. 
B. Coddington surrenders to you for my account all ite 


40 


58 past due coupons held by him of the Pensacola and Geor- 
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gia Railroad Co., amounting to about the sum of $24,465. 
: Truly yours, 
(Signed) 


. S. LITTLEFIELD, 
President J., P. & M. R. R. Co. 


[Interrogatories to T. B. Coddington. Schutte 
Record, p. 1086. ]} 


IN THE UNITED STATES CIRCUIT COURT, 
NORTHERN District oF FLoripa, Firta JUDICIAL Circult, 


In Equity. 


J. FRED. SCHUTTE, JANS PRINS, 
ADRIANUS PRINS, HEINRICH 
Uuricr, Euias Fup, and 
others 


AGAINST 


THE WESTERN DIVISION OF THE 
WESTERN NORTH CAROLINA 
RAILROAD COMPANY, and oth- 
ers. 


INTERROGATORIES to be propounded to Thomas B. Codding- 
ton, a witness to be examined on behalf of the com- 
plainant in the above entitled cause, who resides in 
the City of New York and State of New York: 

[Heading of deposition of T. B. Coddington. Schutte Rec- 

ord, p. 1131. ] 


DEPOSITION OF THOMAS B. CODDINGTON, a witness pro- 


duced and sworn and examined the 18th day of February, | 


A. D. 1879, at my office, in the Post-oftice building, in the 
City of New York, under and by virtue of a commission 
issued out of the Circuit Court of the United States, for 
the Northern District of Florida, in a certain cause therein 
depending and at issue, wherein J. Fred Schutte, Jans 
Prins, Adrianus Prins and others are complainants, and 
The Western Division of the Western North Carolina 
Railroad Company and others are defendants. 
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THomas .B. Coppineton, of New York City, aged 64 6) 
part _ 


years of age, being duly and publicly sworn, on the part 
of the complainants, doth depose and say, as follows: 

Fimst.—To the first interrogatory he saith: Thomas B. 
Coddington; age, 64 years; occupation, merchant; and re- 
side at 42 Fifth avenue, New York City. * * * 


[Extract from T. B. Coeddingten’s answer in 
Western Div. Sait, made evidence by Schutte 
anders. Schutte Record, pp. 1136-7.) 


This defendant saith: 

F'irst.—That he absolutely denies all, each and every 
ch of fraud or of fraudulent intent allege i 
him by the complainants, and avers that the whole of the 
transaction, and each and every act (relative to the bonds 
which are the subject of this suit), were, so far as they 
were done by this defendant, or so far as he had any 
knowledge of them, and so far as this defendant was con- 
nected with them, good, honest. fair, legitimate and law- 
ful acts, legally and morally; and that this defendant’s 
whole connection with these bonds were had for a good 
and lawful purpose, and, as this defendant then believed, 
for the benefit of the parties in interest, and the result, 
this defendant believed, would eventually be, that the 
line of railroad would be built, to the great benefit of the 
people and the State of Florida; this defendant was also 
informed, and he believed it, and he acted upon that be- 
lief, that the State of Florida had by law authorized the 
Governor to exchange State bonds for the bonds of the 
railroad companies, and that S. W. Hopkins & Co. had 
sold in England State bonds that were then authorized to 
be issued, and had agreed to deliver to the purchaser four 
millions of said State bonds at a given time; and further, 
that it was essential for the consummation of the contract 
that the bonds should be delivered as stipulated, and that 
Edward Houstoun would, it was supposed deliver one mil- 
lion of said bonds to this defendant, in trust for him, if 
this defendant would accept the trust, and that the receipt 
and delivery of this million of bonds held by Houston was 
the obstacle in the way of realizing the money from the 
sale of the bonds, and that if this million of bonds could 
be delivered in time to complete the contract of sale in 
London, that the whole enterprise would be a success and 
the railroad would be speed M constructed westward as 


designed by the legislative authority. 
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64 [Petition of T. B. Coddington in U. 8. Circuit 


Court, Florida. Schutte Record, pp. 1154- 
1171.) | 


To the Judges of the Circuit Court of the United States 
for the Fifth Circuit and Northern District of Florida, sit- 


_ ting in equity. 


66 


Thomas Butler Coddington, merchant, a citizen of the 
State of New York, residing at No. 42 Fifth avenue, in 
the City of New York, humbly petitioning, shows unto 
your Honors: 

I.—That there is now pending in this Court certain suits 
in equity, the Western Division of the Western North 
Carolina Railroad Company being plaintiff in two of said 
suits, and J. Fred. Schutte and other holders of certain 
State of Florida bonds being the plaintiffs in the third 
suit, said suits being against the Florida Central Railroad 
Company, and the Jacksonville, Pensacola and Mobile 
Railroad Company and others. 

[Then follows a narrative, the main features of which 
are stated in other portions of the Schutte 1ecord hereinhe- 
fore transcribed, the petition concluding as follows] 

XX XI.—Your petitioner therefore prays, that the prem- 
ises considered, your Honors will order and direct: 

I.—That your petitioner shall be paid the said sum of 
forty thousand dollars, with interest from the 29th day of 
August, A. D. 1872, at the rate of seven per centum per 


annum, and that your petitioner has a lien on said one 


— bonds from said date until the said sums are 
aid. | 

II.—That the sale of the Florida Central Railroad Com- 
pany shall not take place until your petitioner shall have 
realized the securities as pledged to him in said agreement 
of 29th of August, A. D. 1872, or until the said sums of 
money are paid, together with his costs and expenses in 
the English Court of Chancery. | 

III.—That this petitioner shall have such order as to 
eval _— shall seem meet and just, the premises con- 
sidered. 


And your petitioner will ever pray. 
. B. CODDINGTON, 


Petitioner. 
D. P. HoLuanp, | 
Of Counsel. 


‘Mobile Railroad Company does hereby constitute and 


4g 
[Power to Converse L. Chase. Schutte Record, 
p. 1246.) 
UNITED STATES OF AMERICA, 
STATE OF FLORIDA, DUVAL CounNTY. 


Be it remembered that, at a meeting of the directors of 
the Jacksonville, Pensacola and Mobile Railroad Company, 


held, in pursuance to a call made therefor, at their office, 


in the City of Jacksonville, in the State of Florida, on the 
twelfth day of April, A. D. one thousand eight hundred 
and seventy-two, there was adopted the following resolu- 
tions, which had been previously adopted by a majority 


vote of all the capital stock of the stockholders of the said 
The Jacksonville, Pensacola and Mobile Railroad Com-' 
pany, a resolution of said stockholders in the words and 


res following, 2. e.: 3 
‘Resolved by the stockholders of the Jacksonville, 
Pensacola and Mobile Railroad Company, That the 
president of the said company be, and he is, hereby 
authorized and directed to cause to be made, executed 
and delivered to Converse L. Chase, Esquire, a power 
of attorney, constituting him, the said Converse L. 


_ Chase, the attorney-in-fact of the said Jacksonville, 


Pensacola and Mobile Railroad Company, with full 
power and authority to proceed to the City of New York, 
and the State of New York, or wherever elsé may be 
necessary for the purpose, and for and on account of the 
said Jacksonville, Pensacola and Mobile Railroad Company 
to consider any proposition for settlement and adjustment 
of any and all disagreements and differences between the 
said the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, and all parties, persons and corporations, or associa- 
tions, and particularly with the firm of S. W. Hopkins & 


-Co., of New York and London, and in his discretion, for 
and in the name of the said The Jacksonville, Pensacola 
and Mobile Railroad Company, to reject or accept any and | 


every, or either, such settlements or adjustments, with 
powers to alter or modify the same for and on account of 
the said company, which said power of attorney shall be 
duly attested under the corporate seal of the company and 
certified by the secretary thereof. 

‘‘ Resolved, further, That we do hereby ratify and ap- 
Ss that our said attorney shall lawfully do by virtue 

ereof. 

Now, therefore, know all men by these presents, that 
under and by virtue of the foregoing resolutions of the 
stockholders thereof, the said Jacksonville, Pensacola and 
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70 appoint the said Converse L. Chase attorney of the said 


Jacksonville, Pensacola and Mobile Railroad Company, 
for it and its name, place and stead, to settle and adjust 
all and every the difference and disagreements of the said 
company aforesaid with all and every person, parties, cor- 

rations, or associations, and particularly with S. W. 

opkins and Co., of New York and London, and gene- 
rally to do and exercise all and singular the power and 
authority contemplated in the foregoing resolutions; here- 
by ratifying and allowing all that our said attorney shall 
lawfully do by virtue hereof. 

In witness whereof the said the president of the said the 
Jacksonvilie, Pensacola and Mobile Railroad Company, 
and the said F. H. Flagg, the secretary thereof, have hereto 
attached their names and affixed the corporate seal of the 


_ said company. 
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Done at Jacksonville, Fla., this the 13th day of April, 


A. D. 1879. 


[CORPORATE SEAL. | M. S. LITTLEFIELD, 
President J., P. and Mobile R. R. Co. 
F’. H. Fuaaa, Secretary. 


[Order made on the Petition, p. 47 of Record 73 
herein, to be referred to by cither party, 
p. 46, fol. 94.) 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1880. 


THE FLORIDA CENTRAL Ral_- 
ROAD COMPANY, 


Appellant, \ No. 667. 
vs. | 


J. FRED. SCHUTTE ET AL. 


74 


- _..- THE JACKSONVILLE, PENSACOLA : 
AND MOBILE RAILROAD ComM- 
PANY, 
Appellant, No. 668. 
VS. 


J. FRED. SCHUTTE ET AL. 


AND 


THE WESTERN NORTH CAROLINA 
RAILROAD COMPANY, 


Appellant, | No. 669. 
vs. 


Gro. F. Drew, GOVERNOR, &C., 15 
ET AL. : 


On petition of T. B. Coddington for a modification of 
the opinion in this case and for leave to move that the 
mandate be withheld. , | 
The opinion has already been changed as asked for. 2 = 
No sufficient reason is shown for oantng this petitioner a 
leave to move to withhold the mandate. 
His application in that behalf is consequently denied. 
March 14th, 1881. 


[N9893] 


FE IO 
ED 


October Term, 1887. 


IN THE 


Supreme Court of the United States. 


Spencer Trask, 
Appellant, 


VS. 


i The Jacksonville, Pensacola and Mobile Rail- 
F road Company, The Florida Central Railroad 
: Company ef al., 

Appellees. 


SS o————e——X—X—- -—— ——-—_-—C— 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Appellees. 


Allen, Lane & Scott, Printers, Nos. 229, 231, and 233 South Fifth Street, Philadelphia. 
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. Supreme Court of the United States. 


Spencer Trask 


vs. 
October Term, 1887. 


The Jacksonville, Pensacola and Mo- No. 90. 
bile Railroad Company, The Flor- 
tda Central Raiuroad Company, 
et al. 


STATEMENT OF THE CASE. 


The present litigation relates to a part of the same issues 
of bonds of the Florida Central Railroad Company and the 
State of Florida that were before this court for consideration 
in Railroad Companies vs. Schutte, 103 U. S., 118. The liti- 
gation may be said to be a speculation growing out of the de- 
cision in that case. It will be recollected that, as decided 
there, M. S. Littlefield, the president of the Jacksonville, 
Pensacola and Mobile Railroad Company, in pursuance of a 
scheme to defraud the railroad companies, undertaken by him 
in connection with one Swepson and Edward Houston, pro- 
cured the issue of $3,000,000 of bonds of the Jacksonville, Pen- 
sacola and Mobile Railroad Company, and $1,000,000 bonds 
of the Florida Central Railroad Company, and had them 
fraudulently exchanged for bonds of the State of Florida by 
the connivance of Harrison Reed, then Governor of Florida. 
The State bonds were sent to Europe for sale. The proceeds 
of the bonds were intended to be used for the private pure 
pose of these schemers, and whatever moneys were realized 
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from bond sales actually went into their pockets and those of 
their coadjutors in the fraud. The issues of State bonds were 
declared to be unconstitutional and the bonds void. But by 
reason of their recognition by the railroad. companies before 
the fraudulent scheme was fully understood, the court held 
that the State bonds were good against the companies when 
held by dona fide purchasers who had obtained them without 
notice of the fraud. It appeared that one hundred and ninety- 
seven State bonds of the issue of one thousand ‘numbered 
from 3001 to 4000, which had been given in exchange for 
bonds of the Florida Central Railroad Company, had been sold, 
by the agents of the parties committing the fraud, to purchasers 
in Holland. The Dutch purchasers were entirely ignorant of 
the fraudulent character of the bonds, and, by reason of the 
distance and difference in language between the two countries, 
did not know, and had no convenient means of knowing, of 
the fraud. They all paid money for the bonds, some paying 
as high as eighty-one per cent. for them. The Dutch holders 
were declared by the court to be dona fide purchasers with- 
out notice, and entitled to be paid by the railroad company 
the face value of their holdings. The suit, which is known as 
that of the Dutch bondholders’ case, began in the Circuit Court 
of the United States by the filing of a bill in equity, May 23d, 
1877. It terminated by the affirmance by this court, October 
Term, 1880, of the decree of the court below and the subse- 
quent sale of the Florida Central Railroad property in pur- 
suance of the decree in February, 1882. 

On the 2d of January, 1878, only a few months after 
Schutte and the other Dutch bondholders filed their bill, 
Thomas Butler Coddington intervened in the case, claiming a 
debt of $40,000 due him by the Jacksonville, Pensacola and — 
Mobile Railroad Company, under a certain contract of August 
29th, 1872, and a lien upon one hundred and ninety-two 
State bonds which he alleged had been pledged to him, by that 
company to secure the debt. In his petition for intervention 
he gave a detailed statement of the source of his claim, and a 
history of his connection with the issuing and negotiation of 
the bonds, and prayed that the Florida Central Railroad 
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should not be sold until he should realize the securities 
pledged to him, or the debt be paid him. After he had sta- 
ted his case and been allowed to intervene, voluminous testi- 
mony was taken, and much documentary evidence submitted 
upon the various questions raised in the various interests be- 
fore the court—the printed record for this court making a 
volume of fourteen hundred and seventy-two pages. Cod- 
dington himself testified at length as to his connection with 
the transactions and his claim against the company. See his 
testimony tgth and 21st January, 1878 (Schutte Record, pages 
783-791), and 18th February and 19th March, 1879 (Schutte 
Record, pages 1132-1135). In addition to his personal testi- 
mony being given, copies of all papers filed by him, or used 
by him in that and previous litigations relating to the subjects 
in controversy, and deemed useful to his claim, were placed in 
the record, and came to the attention of the court. 

See answer of Thomas B. Coddington in case of Western 
Division of the Western North Carolina Railroad Company 
vs. Geo. F. Drew, Governor ef a/., Schutte Record, pages 1136 
—1147, and Exhibits annexed thereto, pages 1148-1154. See 
also Petition for intervention in Schutte case, pages 1154-1171, 
and Exhibits annexed thereto, pages 1171-1187. 

At the time of filing his petition for intervention in January, 
1878, he was in the midst of litigation in Great Britain over the 
one hundred and ninety-two bonds, and had not at that time 
reduced them to possession. He obtained possession of them 
by order of the English Court of Chancery in June, 1878, as 
stated in his testimony. (Schutte Record, page 1133.) This 
was almost a year before the hearing of the case by the Circuit 
Court. At the time of final hearing, therefore, which was held 
before Mr. Justice Bradley, sitting as Circuit Justice, May 19th 
to May 31st, 1879 (Schutte Record, page 557), Coddington 
stood on the record before the court as the holder of one 
- hundred and ninety-two bonds of the same issue as some of 
those of the Dutch bondholders. His claim to a lien upon 
the Florida Central Railroad property, growing out of his 
holdings, was entitled to, and we must believe received, as 
full consideration by the court as was given the claim of the 
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Dutch bondholders who held one hundred and ninety-seven 
of the bonds. | 

The opinion of the court was given declaring merely the 
one hundred and ninety-seven Schutte bonds as entitled to a 
lien on the Florida. Central Railroad, and thereby impliedly, 
but at the same time plainly, denying the claim toa lien for 
his one hundred and ninety-two bonds, set up by Codding- 
ton. : 

Before the sale under the decree accompanying the opin- 
ion, the cases were appealed to this court, where, after elabo- 
rate arguments by counsel, and a careful examination by the 
court, the decrees were affirmed and the appeals dismissed. 
Upon the filing of the opinion of this court, and before the 
mandate issued, Coddington presented a petition to the court 
(Record, page 47), again stating his case and praying that be- 


cause of its equities the mandate should not issue to his pre- | 


judice. The petition was denied by the court. Thereupon, 
with the decision of this court against him determining the 
invalidity of his bonds, Coddington as a last resort sold them, 
and succeeded in getting the present plaintiff in error as a pur- 
chaser. They were sold at auction and bought by Spencer 
Trask, September 12th, 1881. (Record, page 17.) Notice of 
the illegality of the bonds was duly read at the sale by the 
counsel for the Florida Central Railroad Company. (Record, 
page 20; page 13, folio 32.) 

Immediately upon his purchase, Trask filed the present bill 
and, upon application to the court, delayed the sale of the 
road under the decree until 1882. (Record, pages 8-9.) 

The Circuit Court, seeing no equity in the bill, permitted 
the sale to be made, as stated, in February, 1882, and the case 
proceeded to hearing on bill, answers, and proofs, and resulted 
in a dismissal of the bill April tgth, 1884. The present 
appeal was then taken. 

The facts in detail connected with the issue of the Florida 
Central Railroad bonds, and the fraudulent issue and delivery 
of the State bonds given in exchange for them, are fully stated 


by this court in 103 U.S.,118. They will be referred to here- 


after in the course of the argument. 
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5 
ARGUMENT. 


The obvious and conclusive defense to the claim made by 
the plaintiff in error that, as a holder of one hundred and 
ninety-two bonds, he is entitled to a first lien upon the prop- 
erty of the Florida Central Railroad Company, is that he zs 
not a bona fide purchaser of the bonds for value without notice of 
theer fraudulent tissue. Because of the fact that they were dona 
fide purchasers without notice, and because of that fact alone, 
this court declared the Dutch bondholders entitled to their 
lien. The position of the present claim is radically different, 
and this has been decided. 


I. 


Its STaTus AS AN INVALID CLaIm IS REs JUDICATA. 


The claim in the hands of Spencer Trask is, of course, the 
same as that originally asserted by Coddington. It is not 
disputed that Trask purchased the bonds from Coddington, in 
1881, at public sale, after due notice of their invalidity, and of 
the defense of the defendants in error, based upon it. (See 
Record, pages 12-13, folio 32.) This he himself acknowledges. 
(Page 20.) The same defense that existed to the claim in 
Coddington’s hands may, therefore, be made to it in Trask’s, 
But the court has already considered and passed adversely 
upon Coddington’s claim. We have seen that Coddington 
intervened as a claimant in the Schutte case as early as 
January, 1878; that he subsequently gave very full testimony 
setting out the merits of his claim; that before the hearing in 
the Circuit Court he had possession of his bonds, and was 
therefore in a proper position to have his claim acted upon; 
that the Circuit Court declined to recognize it; that this 
court affirmed the decree of that court ; that he then presented 
his petition directly to this court, again fully stating his case, 
' and praying that the mandate of the court might be stayed 
because of his alleged equities ; and that the court refused the 
prayer of the petition, and issued its mandate, upon which 
the Circuit Court acted in directing the sale of the property 
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in payment of the liens of the Schutte bondholders alone. 
There are here all the elements of an estoppel by ves judicata 
within the definition given by this court :— 

“A judgment or decree set up as a bar by plea, or relied 
on as evidence by way of estoppel, to be conclusive must 
have been made, 1. By a court of competent jurisdiction 
upon the same subject-matter; 2. Between the same parties ; 
3. For the same purpose.” 

Aspden vs. Nixon, 4 How., 467. 

In the ‘Schutte case, as will be recollected, the subject-mat- 
ter was the dona fides of the holdings of the Dutch bond- 
holders, and then of those of Coddington, who intervened. 
The latter is the only subject-matter here. The parties were 
practically the same in that as in this case (the plaintiff in 
error, Trask, merely standing in the shoes of Coddington). 
The purpose of the inquiry in each case was, znter alia, to 
give to the one hundred and ninety-two bonds held by Cod- 
dington, if they were entitled to it, a lien upon the property 
of the Florida Central Railroad Company, and to have estab- » 
lished the just equities of the complainant and that railroad 
company which grew out of the issue of the $1,000,000 
bonds of the company, and the exchange of State bonds for 
them in 1870 and 1871. If it is objected that it does not 
appear that Coddington was represented at the hearing of 
the Schutte case before the. Circuit Court in 1879, it is suffi- 
cient to answer that with his position on the record as a 
claimant he might have been so represented. “ An estoppel by 
judgment (or decree) in a former action arises when the same 
matter was at issue therein, and was either litigated by the 
parties:and determined, or tt might have been litigated and a 
decision had upon tt.” 

Smith vs. Smith, 79 N. Y., 634; 
Stowell vs. Chamberlain, 60 /d., 272. 

If Coddington failed to press his claim by counsel at the 
hearing of the Schutte case, that was his own fault. His 
very failure to do so throws some light upon his position as a 
speculator in the litigation. He refrained from a presentation 
of the merits of his case before the court at the hearing of 
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the Schutte case, we must believe, that the court might be able 
to establish the dona fide status of the issue of bonds in ques- 
tion without a too great prominence before it. of the irregu- 
larities connected therewith—a prominence that would only 
be invited if the agent or instrument of the parties who were 
directly responsible for the fraud should insist too vehemently 
upon his pay for his services in ‘the form of a lien of 
bonds they had assumed to give him as security therefor. 
When once this court had affirmed the lien of the bonds in 
the hands of the Dutch holders, Coddington was quick to 
demand the same status for his bonds. But this status the 
court properly decided could not be given him. 


There is no room for the theory that the Circuit Court and 
this court, in directing a sale of the Florida Central Railroad 
for the lien of the bonds held by the Dutch claimants alone, 
overlooked or did not pass upon the status of the Codding- 
ton bonds. The claim of the lien of these bonds was boldly 
made before both courts. The road could not have been per- 
mitted to be sold without possible injustice to the purchasers 
unless the claim when once made were passed upon. In fact 
this view was urged by Coddington in his petition to the 
court for a stay of its mandate after the decision of the 
Schutte case, and was definitely considered at that time. 
(Record, page 52, folio 105.) 


It was objected by Coddington, in his petition to this court 
for a stay of the mandate in the Schutte case (Record, page 
51), and is urged again in argument of the present appellant, 
that the equities of the one hundred and ninety-two bonds 
were not fully before this court at the time of the hearing of 
the Schutte case on the appeal. It is charged that this was 
brought about by the omission of certain important papers 
from the record relating to the claims. It happens as matter 
of fact, however, that the only papers relating to these bonds 
that were omitted from the record, were three formal orders 
of court relating to the admission of Coddington as a party 
defendant. (Schutte Record, folio 4043, 4044.) That these 
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were of no importance as bearing on the merits of the claim, 
is tacitly conceded by the appellant in omitting them from the 
present record as made up with his approval. It will be 
found, too, that the present record adds nothing whatever to 
the matter found in the printed record of the Schutte case, 
excepting the new pleadings made necessary by the change of 
ownership of the bonds, and a renewed disclaimer by Cod- 
dington of knowledge of fraud in the issue of the bonds. 
Indeed, Trask’s whole case, as proven by Coddington, his 
only witness, is practically made out by the latter’s adoption 
of his own testimony in the Schutte case. (Record, page 15; 
Schutte Record, pages 783-791, 1132-1135, 1136-1154.) 
With this testimony, and all the papers referred to in it, 
before the court in 1880 when the Schutte case was decided, 
and when, later, the court, upon petition filed containing a 
re-presentation of the same alleged equities, declined to delay 
its mandate because of the want of merit in the claim, there 
is a palpable estoppel against further assertion of it. The 
only difference between the claim as now urged and that al- 
ready decided is, that the party pressing it is another holder, 
who purchased it with full notice. Of course the court can- 
not dignify a speculation such as was Coddington’s sale and 
Trask’s purchase of these bonds by according the claim fur- 
ther attention than that of a summary dismissal. | 


The case might well be rested at this point, but the appar- 
ently serious consideration by the appellant of the merits of 
his claim seems to invite some attention to its merits by the 
appellee. It is submitted that the facts will establish the two 
additional propositions, 

II. CoppDINGTON WAS NOT A BONA FIDE PURCHASER OF THE 
BONDS FOR A VALUABLE CONSIDERATION. 

III. HE was NOT SUCH A PURCHASER WITHOUT NOTICE OF 


THEIR FRAUDULENT ISSUE. 
Of course the establishing of either of these positions de- 


feats the appellant’s claim. 
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IT. 


CODDINGTON WAS NOT A BONA FIDE PURCHASER OF THE BONDS 
FOR A VALUABLE CONSIDERATION. 


The main facts of the issue of the $1,000,000 Florida Cen- 
tral Railroad bonds for private purposes, their fraudulent ex- 
change for State bonds, the hurried conveyance of these latter 
bonds to England for sale, and the subsequent sale of some of 
them to Dutch bondholders who were successfully kept in 
ignorance of the fraud, have already been found by this court. 
Certain of the facts are not in dispute. Coddington person- 
ally took these bonds to England as agent for some one or 
more of the parties committing the fraud, under an agree- 
ment to deliver the bonds to a firm of brokers known as 
S. W. Hopkins & Co., after he should be paid certain sums 
of money in discharge of certain alleged liens upon the 
bonds which Coddington’s principals had agreed’ among 
themselves should be paid from their proceeds. Among 
these prior liens agreed upon was that of Col. R. H. Gam- 
ble for $15,000. (Record, page 55.) Coddington was to get 
$25,000 for his services. He delivered the bonds to S. W. 
Hopkins & Co. without getting moneys from them to pay 
the liens, the delivery in this way being in accordance with 
later instructions from one of the parties, Edward Houston, 
for whom alone he professed to be acting as agent. Gamble 
_ subsequently sued Coddington for delivering the bonds with- 

out paying his alleged lien, according to agreement, and re- 
covered a judgment which was compromised by a payment 
of about $15,000. Coddington claimed to have a lien upon 
the one thousand bonds for $15,000 due to Gamble and for 
his own unpaid compensation of $25,000, making in all $40,- 
ooo. Of the one thousand bonds two hundred and twenty- 
four were returned to the proper authorities of the State of 
Florida and canceled, and five hundred and sixty-eight were 
placed in the Bank of England by order of the Court of Chan- 
cery, to wait the determination of certain litigation as to the 
party entitled to their possession. (Schutte Record, page 
1160.) 


Te) 


On the 29th of August, 1872, the Jacksonville, Pensacola 
and Mobile Railroad Company, by its attorney, agreed to pay 
Coddington the sum of $40,000 out of a certain fund, and in 
default of such payment to deliver to him one hundred and 
ninety-two of the said bonds as security for its payment, with 
power of sale. (Record, page 50; Schutte Record, pages 
1155-1156.) By proper legal proceedings in the English 
Court of Chancery, Coddington secured possession of the 
one hundred and ninety-two bonds in suit, and, not being 
paid by the Jacksonville, Pensacola and Mobile Railroad 
Company the $40,000 agreed upon, claimed for the bonds a 
lien upon the Florida Central Railroad before the Circuit 
Court for the Northern District of Florida and before this 
court, and the claim was not allowed. He subsequently, 
under the power of sale mentioned in the agreement of Au- 
gust 29th, 1872, sold the bonds in payment of the debt, and 
Spencer Trask bought them for $28,800. (Record, page 19.) 

Upon these facts alone, as made out from Coddington’s own 
testimony, he was not a dona fide purchaser for value. It is 
elementary law that he is not a dova fide purchaser for value 
of negotiable securities who takes them merely as security for 
a past acht. ; : 

“To constitute a dova fide purchase for a valuable consid- 
eration, the sale must be fora new consideration, and the 
transfer of property merely as a new security for old debts 
and liabilities, without extinguishment or surrender of such 
debts or of the old securities therefor, is not sufficient.” 

Story, J., in Morse vs. Godfrey, 3 Story, 364; 
Dickerson zs. Tillinghast, 4 Paige, 214; 

Petry vs. Clark, 11 S. & R., 377; 

2 White & Tudor’s Lead. Cases in Eq., 33, 83. 

The case of Garrard vs. Pittsburgh and Connellsville Rail- 
road Company, 29 Penna. St., 154, was analogous in some of 
its features to the present. The bond of the railroad com- 
pany, payable to bearer, was handed to Garrard as collateral 
security for the private antecedent debt of the president of 
the company. Said the Chief Justice of the court in giving 
the opinion, “ There is no evidence to show that any valuable 
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consideration passed from Garrard at the time of the delivery 
of the bond to him. It is not pretended that he paid any- 
thing for it, nor is it alleged that he received it in payment of 
the pre-existing debt. It was received merely as collateral 
security for it, without anv agreement whatever to forbear, or 
to extend the time of payment. His right of action was not 
suspended for an instant. If he loses the bond he sustains 
no actual loss, because he was left in the condition he was in 
before hetook it. * * * %* * The law of Penn- 
sylvania is well settled, that the holder of a negotiable instru- 
ment, received merely as collateral security for a pre-existing 
debt without any new and distinct consideration, is not a 
holder for a valuable consideration.” See also Ashton’s Ap- 
peal, 73 Penna. St., 153, 162. It is held in some of the States, 
among which are New York, Massachusetts, Illinois, Tennes- 
see, and California, that taking a negotiable paper in payment 
7 or satisfaction of a pre-existing debt, equally with the taking 
~ . it as collateral security therefor, does not make the holder a 
purchaser for value. (2 White & Tudor Lead. Cas. in Equity, 
4th Am. Ed., page 86.) 

It is not necessary, however, for us to rely upon this class 
of decisions, for it is not only plain from the contract of 
August 29th, 1872 (Appellant's Brief, page 31, and Schutte 
Record, page 1176), that Coddington obtained the bonds 
merely as collateral security for the pre-existing debt, but he 
himself in his Petition to this court (Record, pages 47 and 50, 
folio 102), acknowledges that the agreement for his acquisition 
of the bonds was upon that basis. He states in the petition, re- 
ferring to the agreement of August, 1872, that for certain con- 
sideration the Jacksonville, Pennsacola and Mobile Railroad 
Company agreed “ to pay your petitioner (Coddington) $40,- 
ooo and interest out of a particular fund in New York, and 
in case cf not so doing, to give your petitioner one hundred 
and ninety-two bonds asa pidge and security to pay said sum, 
with power in your petitioner of sale.” 

The debt of $40,000 was, without doubt, a pre-existing 
debt, for if it was a debt at all, it was due when the services 
of Coddington were completed by his delivery of the bonds 
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to Hopkins & Co. April 18th, 1871. (Record, page 34, fols. 70, 
71.) Indeed, so far as the alleged debt was based upon the 
$15,000 lien which Littlefield, Houston, and Coddington in 
their arrangement among themselves undertook to give to R. 
H. Gamble (Record, pages 55 and 56), it was of the much earlier 
date when the consideration (if there was any such consider- 
ation) for the agreement for the lien passed from Gamble to 
Littlefield. This was some time prior to the execution of the 
papers of January 11th and January 12th, 1871. (Pages 55 
and 56.) 

The agreement executed August 12th, 1872, is at best the 
acknowledgment of a prior debt. 

It is of course idle for the appellant to argue that Codding- 
ton was a purchaser for value of the one hundred and ninety- 
two bonds given him as collateral security for his debt because 
of the “new consideration” of his surrender of his claim to 
a lien upon the two hundred and ten bonds held by Messrs. 
Cobb and Newman. (Schutte Record, 1155.)- It is plain 
that if this be a new consideration sufficient to constitute 
Coddington a dona fide purchaser, all that is necessary in 
any case to constitute a claimant to a lien of certain bonds 
of a spurious issue a dona fide purchaser of them, is first to 
set up a claim toa lien upon other bonds of the same issue 
and then, upon demand, relinquish the claim of lien first 
asserted for the sake of the technical advantage secured 
thereby. It is true that the placing oneself in a worse po- 
sition than before, by relinquishing a claim, has been held 
to make a dona fide purchaser of him who accepts as con- 
sideration for such relinquishment an agreement to pay a 
sum of money, coupled with collateral security for its pay- 
ment. But it is submitted that the party relinquishing the 
claim first asserted must in fact put lumself in a worse position, 
before the abandoning of it can constitute a new considera- 
tion for a subsequent engagement. Now it happens that 
Coddington’s claim toa lien upon the two hundred and ten 
bonds, as it stood before the agreement of August 12th, 1872, 
was signed was perfectly worthless, so far as it gave title to 
them as against the Florida Central Railroad Company. He 
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was at that time merely a claimant upon what appeared to be 
certain property of the Jacksonville, Pensacola and Mobile 
Railroad Company, namely the bonds of the Florida Central 
Company, which the president of the former company was 
attempting to sell. His claim was based upon a pre-existing 
debt for services rendered to the Jacksonville, Pensacola and 
Mobile Company, or rather to Edward Houston, whose sole 
agent he claimed to be. Even had he succeeded in getting 
possession of the two hundred and ten bonds from Cobb and 
Newman, they would have been worthless against the Florida 
Central Railroad Company, because at best he would have © 
been merely a hclder of them to secure payment of a past 
debt due from another company. | His holding of the bonds 
would have had none of the elements of a dona fide purchase 
for value. Independent of the agreement of August 12th, 1872, 
therefore, his claim against the Florida Central Company was 
a mere worthless speculation without equity. He surrenders 
this worthless claim for an agreement of the debtor company 
to pay the debt and to give him some other spurious bonds 
as collateral. As a matter of fact he sacrifices nothing for 
the new agreement, because the claim surrendered was equi- 
tably worthless. There is no rule of law or equity which 
makes such a surrender a “ new consideration ” sufficient to 
give him subsequently the status of a dona fide purchaser. 

It must not be overlooked, too, that the debt which was ac- 
knowledged by the agreement of. August, 1872, was a per- 
sonal debt of Littlefield or Houston, according as Coddington 
acted as the agent of one or the other of those persons, or, if 
they be held to have acted with authority of the Jacksonville, 
Pensacola and Mobile Railroad Company, the debt was at 
.best the debt of that company. In the hands of the Jackson- 
ville, Pensacola and Mobile Railroad Company these bonds 
would be valueless as against the Florida Central Railroad 
Company. This has been directly decided. (State vs. Railroad, 
15 Fla. 724.) Coddington’s acquisition of the bonds from the 
Jacksonville, Pensacola and Mobile Company for a pre-exist- 
ing debt, simply gives him the status of that company, which 
is a valueless status so far as the present claim is concerned. 
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ITT. 


CODDINGTON WAS NOT A PURCHASER WITHOUT NOTICE OF THE 
FRAUD. 


Considerable pains have been taken by the appellant to 
have the record show that Coddington was wholly innocent 
of complicity in the fraud upon the Florida Central Railroad 
Company which has already received the scathing rebuke of — 
this court. The necessity for full and explicit testimony be- 
fore even any doubt of his active connection with the fraud 
could be harbored, was apparent from the fact that this court 
in its opinion in the case of Railroad Companies ws. Schutte, 
originally found as a fact that the one thousand State bonds 
were clandcstincly removed: from Florida for sale abroad, and 
that Coddington was the person who clandestinely removed 
them. The word “ clandestinely,” although used in the opin- 
ion of the court when delivered, does not appear in the printed 
opinion in the case as found in the series of United States 
Reports. It is presumed the word was omitted in compliance 
with the prayer of Coddington’s petition. (Record, pages 47, 
53.) It is, however, the fact that this court has already found 
upon substantially the same facts as those now before it, that 
the bonds were clandestinely removed. And this the facts 
justified them in finding. It is said by the appellant, as it was 
charged by Coddington in his petition to this court, that 
the case in 15 Florida which the court followed in the 
Schutte case in finding some of the facts, was partially made 
"upon an agreement between the parties as to what Codding- 
ton would testify, which was not in accordance with the truth. 
(Record page 52, fol. 104.) The agreement of the parties in 
15 Florida, as to Coddington’s testimony relating to the 
removal of bonds from Florida, and his actual testimony on 
the point as found in the printed record of the Schutte case, 


are here placed side by side. 


15 Florida, 721. 


‘‘Defendant, Florida Central 
Railroad Company, can prove by 
T. B. Coddington that the bonds 
of the Florida Central Railroad 
Company were delivered by him 
to the State of Florida and he re- 
ceived the bonds of the State ; haz 
the transaction was secret, and to 
avoid legal interruption of the 
same, he took a carriage and pro- 
ceeded beyond the limits of Flor- 
ida ; that all this was done without 
the knowledge or cousent of this 
company.’’ 
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Schutte Record, page 1080, folio 
2387. 

And this defendant having re- 
ceived the above instructions from 
the said President Littlefield, and 
the Governor of Florida and the 
said Houston being fully advised 
thereof and assenting thereto, this 
defendant having first, personally, 
bade good-bye to all the parties, 
was making his arrangements to 
return to New York by the railroad 
from Tallahassee, and so informed 
the president of the road; there- 
upon, President Littlefield directed 
this defendant to go by the way of 
Thomasville and Charleston ; and 
the said Littlefield informed this 
defendant that he (President Little- 
field) had provided a carriage, and 
that for the sa/ety of the bonds he, 
littlefield, would send him by his 
carriage (accompanied by his sec- 
retary) fo Thomasville, Georgia, 
where this defendant could take the 
rail, and that his secretary, for 
safety to the bonds, would accom- 
pany this defendant as far as 
Charleston. That, as directed by 
the said Littlefield, this defendant 
went in the said carriage to Thom- 
asville, and thence by rail to New 
York; and that the secretary of 
the said Littlefield did accompany 
this defendant as far as Charleston 
from Tallahassee. 


Schutte Record, page 791, folio 
1745: 

Littlefield, president of the rail- 
road company, provided a car- 
riage, and sent his secretary with 
me from Tallahassee to Thomas- 
ville, and thence by rail to Charles- 
ton, South Carolina, as he said, for 
the safety of the bonds, as he said 
he did not know but that some other 
parties having claims against the 
voad might get out an attachment 
and institute other suits. 
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There can be no doubt, from these extracts from Codding- 
ton’s own testimony in the case, both that the Supreme Court 
of Florida was right in finding that Coddington removed the 
bonds secret/y from Florida, and that this court was right in 
finding the same thing that he removed them clandestnely. 

After the court had found the fact of the clandestine re- 
moval of the bonds through Coddington’s agency, he pro- 
ceeded to testify at some length in the present case that he 
was completely innocent of the true nature of the transaction 
in which he was engaged. Although there ts much in the 
case to warrant the presumption that if he was ignorant of the 
frauds, his ignorance was merely one of convenience, it may 
be conceded for argument’s sake that in the absence of direct 
testimony bringing home to him actual notice, his denial of 
such actual notice is entitled to more or less weight. Waiving, 
therefore, further consideration of whether or not he had ac- 
tual notice, the facts of the issue, delivery, and litigation over 
the Florida Central Railroad bonds and the State bonds given 
- in exchange for them may be considered for the purpose of 
showing that he had such constructive notice as to deprive him 
of all equity. . 

Constructive notice is evidence of notice, the presumption 
of which is so violent that the court will not even allow of its 
being contradicted. 

1 Story’s Equity Jurisprudence, 402. 

It is believed the case as made by the records fully estab- 
lishes constructive notice. 

The position assumed by Coddington throughout the litiga- 
tion has been that he was acting solely or principally as the 
agent of Edward Houston, and that his acquisition of the one 
hundred and ninety-two bonds in suit was as security for the 
payment of his compensation for services rendered to Hous- 
ton in taking the bonds to Europe. (Record, page 38, folios 
77 and 78.) Houston was notoriously conspicuous in these 
Florida railroad frauds, and was one of the chief instruments 
in having the bonds issued and their proceeds diverted from 
their rightful purpose. It was he and Littlefield who devised 
and carried through the scheme of issuing $1,000,000 bonds 
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to be used to pay or secure his private debt and for other pri- 
vate purposes. It would seem that his confessed agent should 
stand in the same legal position as he against whom mada fides 
is completely established. But, this aside, Coddington had 
constructive notice of the fraud in many ways. 

1. He had knowledge of injunction proceedings in Florida 
which charged the fraud, and he violated the injunction granted 
under them and in force at the ime in taking the bonds out of 
Florida. 

On the 6th of January, 1871, which was several days before 
Coddington received the Florida Central Railroad bonds and 
exchanged them for State bonds, Robert H. Gamble and James 
D. Westcott, Jr., filed a bill in the Circuit Court of Florida in 
Leon county against Edward Houston and others, deliberately 
charging an elaborate scheme on the part of Houston and 
Littlefield to have one million bonds of the Florida Central 
Railroad Company issued for their own private ends contrary 
to law, and that such bonds were issued and were wrongfully 
in the hands of Houston. The bill averred most of the facts 
that have been found by this court in its opinion in the 
Schutte case. (See Appendix, pages 76-89; Schutte Record, 
pages 957-905.) 

The court, January 7th, granted an injunction, which was 
duly served on Houston January oth, restraining him from in 
any manner disposing of the bonds of the Florida Central 
Railroad Cumpany by sale, or otherwise parting with the con- 
trol of the same to any other person until the further order 
of the court. (Appendix, page 89.) Coddington knew of 
this suit, and testified that the injunction was pending at the 
time of his acquisition of the bonds. (Schutte Record, page 
787, fol. 1740.) 

Q. At the time you received and exchanged and delivered 
said bonds, was there or not one or more suits pending, en- 
joining the receipt or delivery of the same, and, if yea, please 
state by whom said suits were being prosecuted?! 

A. There was such suit, or there were such suits, pending 
by Judge Westcott and Colonel Gamble, and injunctions were 
pending at the time. Colonel Gamble and Judge Westcott 


consented that I should take the bonds, and I supposed the 
suits were dismissed, but learned subsequently they were not. 
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Coddington knowing of the suit, it is plain upon all equita- 
ble principles that he was bound to know its nature and the 
matters charged in the bill which inaugurated it. ‘He con- 
tents himself with the defense that he thought the suits were 
dismissed. This is a defense which is no defense. He was 
bound to know that the injunction was actually dissolved 
before he took the custody of the bonds as agent for Hous- 
ton, contrary to its terms. And, moreover, knowing of the 
existence of the suit, and chargeable with notice of its cause, 
even if the injunction had been dissolved, he was bound 
to inquire whether or not it had been dissolved on the merits 
with the charges in the bill disproved or otherwise. But 
neither was the injunction dissolved, nor even the sworn 
charges in the bill disproved. If Coddington, knowing of 
the suit, was bound to know these charges in the bill, con- 
structive notice of fraud is plainly established. 

“ Much less than actual or particular knowledge in detail 
is sufficient to convert a person into a trustee who co-operates 
with a dishonest trustee in an act amounting to a breach of 
trust. Constructive notice from the possession of the means of 
knowledge, will have that effect although the party was actually 
tenorant, but ignorant because he would not investigate. If any- 
thing appears in the course of the investigation calculated to at- 
tract attention, or stimulate inquiry, the purchaser ts affected with 
knowledge of all that the inqury would have disclosed.” 

Burling vs. Ricks, 2 Dev. & Bat. Ch., 130. 

A purchaser has notice not only of what is definitely com- 
municated to him, but of all that a proper use of that infor- 
mation would have enabled him to ascertain. 

2 White & Tud. Lead. Cas. in Equity, 154. 

There had been definitely communicated to Coddington on 
and prior to January 11th, 1871, when he received the Florida 
Central Railroad bonds, and undertook the mission of deliv- 
ering abroad State bonds exchanged for them, the fact that a 
suit had been brought to prevent Houston from delivering 
the bonds to him. A proper use of that information, by con- 
sulting the record of the case of which he is chargeable with 
notice, would have enabled him to ascertain :— 
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(a2.) That the $1,000,000 Florida Central Railroad bonds in 
question were issued and came into Houston’s hands in pur- 
suance of a private scheme or contract between M. S. Little- 
field and Edward Houston to have them issued and placed in 
the hands of Houston as collateral security for a private debt 
of $163,626.70 of Littlefield to Houston incurred in certain 
railroad speculations in various Florida railroads not con- 
nected with the Florida Central. (Schutte Record, 960, 964 ; 
Appendix, pages 81, 84.) 

(6.) That the purpose of Houston under agreement with 
Littlefield was to have these bonds exchanged for State bonds, 
and to hold, sell, or negotiate the latter to pay his debt, turn- 
ing them over to Littlefield upon its payment. 

(c.) That Littlefield had agreed to use the bonds to pay 
other private debts after Houston’s. (Appendix, page 86; 
Schutte Record, 962.) 

(d@.) That the issue of the railroad bonds and the exchange 
of them for State bonds were only authorized for the purpose 
of building and extending the railroad, and that therefore such 
issue for private purposes was contrary to law and a fraud 
upon the railroad company and the State. (Appendix, pages 
go—-109; Schutte Record, page 959.) 

2. Coddington had direct knowledge of the public purpose of 
the acts of the Legislature of Florida under which the State bonds 
were authorised. We swore that he understood the $1,000,000 
State bunds which he received were issued under the statutes 
of 1869 and 1870. (Record, page 32, fols.67 and 68.) These 

acts only permitted the issue of bonds for improving the 
railroad property. (See Appendix, pages go-109.) His accept- 
ance of the carriage of the bonds to London under the cir- 
cumstances in which he went was therefore a knowing diver- 
sion of securities from their proper use. 

3. Zhe hasty and unusual method of removing the State 
bonds from Florida by private and secret conveyance was sus- 
pictous, and was tself sufficient to make Coddington chargeable 
with knowledge of everything that the proper following of the 
lead of such suspicions would have disclosed. Had it not been, 
as he thought, to his interest to accept blindly and without 
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question the mission of transporting the bonds to Europe for 
his employers, it can scarcely be pretended that he would have 
gone with the bonds from Florida, by a way which eluded at- 
tention, without first knowing that there was no proper reason 
for detaining the bonds in Florida. 

4. The impeachment proceedings against Governor Reed of 
Florida begun in 1872 were constructive notice of the fraud, (See 
Articles of Impeachment, Appendix, pages 41-44; Schutte 
Record, pages 397, 398.) 

On February 7th, 1872, the State of Florida presented arti- 
cles of impeachment against Governor Harrison Reed and 
arraigned him at the bar of the Senate for fraudulently issuing 
the bonds. This impeachment was proclaimed to the world, 
and was notice to every person who had anything to do with 
the bonds thereafter, at least in England and America, where 
a common language was spoken, and between which countries 
constant communication as to public affairs was had. 

Coddington did not get possession of the one hundred and 
ninety-two bonds in suit until 1878 or 1879, long after these 
impeachment proceedings. The very agreement under which 
he claimed the right to them was not executed till August 
29th, 1872. 

It is noticeable that Coddington nowhere in the course of 
his testimony denies knowledge of these impeachment pro- 
ceedings. : 

§. Coddington had constructive notice of the fraud by its wide 
publication and circulation throughout America and England. 

As early as June 15th, 1870, notice of this “ Florida Bond 
Swindle” was published in the Mew York World, and 
commented on editorially by that journal. The article pub- 
lished, as testified to by the day editor of the World, created 
a good deal of discussion, and was copied in a number of 
papers through the country, and referred to by others, and 
became a subject of general notoriety. The paper was circu- 
lated generally across the Atlantic from the London office of 
the World, and other similar publications were made touching 
the validity of the Florida State bonds. (See testimony of 
Thomas G. Willson, and Exhibits A and B thereto, Appen- 
dix, pages 46-52; Schutte Record, pages 680-3.) 


2I 


A scheme was first devised by Hopkins & Co. to “ fix” the 
World newspaper, and subsequently, in consequence of these 
publfcations, and verbal reports of the illegal and fraudulent 
character of the bonds, it was determined to have the bonds 
hurried to Europe and sold. They were offered by Littlefield 
to Hopkins & Co. at fifty per cent. discount. And twenty- 
eight hundred of the earlier issue of three thousand bonds 
(not of those now in dispute) were actually sold by Hopkins 
& Co. (See testimony of Samuel M. Chapman and Exhibits 
C, D, EK, and F thereto, Appendix, pages 52-58; Schutte 
Record, pages 683-7.) 

Notwithstanding the efforts of the schemers to prevent or 
anticipate the dissemination of knowledge of the fraud 
throughout England, it became known and generally circu- 
lated there before 1871, and those bonds that were actually 
sold were disposed of by being carried to Holland and floated 
upon the market through the vehicle of a foreign language. 
In England the fraud was well known. In February, 1871, 
E. M. L’Engle, counsel for the Florida Central Railroad Com- 
pany, wrote to certain Holland bankers a letter detailing all 
the circumstances of the illegal issue and delivery of the bonds. 
(Appendix, pages 28-32 ; Schutte Record, pages 372-5.) The 
contents of this letter were known in London. (Schutte Re- 
cord, page 355, folios 720-1.) 

In June, 1871, a direct official communication was sent 
to London by T. W. Brevard, Jr., counsel for holders of first 
mortgage bonds of the Pensacola, Georgia and Tallahassee 
Railroad Company, calling attention to facts which made the 
issue of the bonds in suit unconstitutional, as subsequently 
decided by the court. (Appendix, pages 32-41; Schutte 
Record, pages 391-6.) 

The fraudulent character of the bonds was so well under- 
stood in London that their standing in the market was very 
bad. Rumors and reports against them were numerous. “ In 
order to meet the reports,” said one witness, “a portion of the 
bonds had to be used to pay the interest on the others before 
they were sold so as to hold them up in the market. * * 
It was very difficult to introduce them into the market.” 
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(Testimony of Lawrence P. Bayne, Appendix, pages 44-46; 
Schutte Record, pages 656, 657.) 

At the very time that Coddington obtained the agreement 
‘of August 29th, 1872, upon which the plaintiff in error relies, 
the fraudulent issue of these bonds was so blatant in London 
that no firm of financiers could be secured to negotiate them. 
C. L. Chase, representing the Jacksonville, Pensacola and Mo- 
bile Railroad Company, wrote General M. S. ‘Littlefield, under 
date of August 13th, 1872: “I have tried every firm in Lon- 
don, and they will not act. So vou see we are in bad odor over 
here.” (Appendix, page 59; Schutte Record, 715. .V. A.— 
The date of this letter is printed in the Schutte Record as 
August 13th, 1877, but a reference to the context Schutte 
Record, page 702, shows that August 13th, 1872, is meant.) 
Chase testified that the Florida State bonds had at the time 
no market value by reason of “the bad reputation of the 
bonds questioning their legality.” (Appendix, page 58; 
Schutte Record, pages 706, 707.) M.S. Littlefield himself 
Went to Europe to negotiate the bonds. Damaging reports 
in relation to the Florida State bonds, he testifed, had pre- 
ceded him at every place he went. [t was “ vapessdie to sell 
the bonds mn ofen market at any price whatever (Appendix, 
pages 60-61; Schutte Record, page 740.) : 

All the intormation, statements, and publications about the 
fraudulent, legal, and unconstitutional character of these 
bonds was accessible to all persons dealing in the same. 
(Schutte Record, tolies 2464, 2711.) 


With this accumulation of evidence of the notorious char- 
acter of this railroad bond fraud, and of circumstances con- 
clusively showing that Coddington fully knew of it, or was 
chargeable with tull knowledge of it, his plea that he was a 
bona fide purchaser without notice is the veriest pretense. No 
man of common intelligence could have been in Coddington’s 
position and not know of it. He had full means for informa- 
tion as to the status of the bonds. Before he acquired those 
in suit he had a claimant’s interest to use all the means open 
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to him for obtaining that information, even were it possible to 
suppose that he did not have the actual information. To give 
him the status of a dona fide purchaser without notice, not 
only must the evidence tending to prove actual notice and 
mala fides be utterly lost sight of, but all the cumulative 
presumptions which upon similar states of facts have been 
declared sufficient to make out constructive notice must 
equally be ignored. 


IV. 


The controlling equity in the case adverse to the plaintiff's 
claim directly grows out of his connection with the fraudulent 
issue and circulation of these bonds. It was in evidence in 
the Schutte case that Coddington went to Florida as the 
agent of S. W. Hopkins & Co., and for a consideration in their 
interest, to remove these bonds from the State for them. 
(Schutte Record, pages $73, 1345.) This fact was so found by 
the Supreme Court of Florida in State of Florida vs. Florida 
Central R. R. Co., 15 Flor., 716. This was after the firm of 
S. W. Hopkins & Co. were fully advised as to the question of 
the unconstitutionality of the bonds and the hazard of their 
negotiation. (Schutte Record, pages 1194, 1195.) 

Hopkins & Co., of course, could not lay claim to the status 
of innocent purchasers. And Coddington was their paid 
agent contributing to the fraud of the unlawful negotiation of 
the bonds. In the course of subsequent dealings he got pos- 
session of some of the bonds as compensation for his services 
in the matter. As well could it be claimed that Hopkins & 
Co., who knew of the fraud, were dona fide purchasers as that 
Coddington, who was their willing agent, was sueh a pur- 
chaser. But it is claimed by the plaintiff in error, as it was 
asserted by Coddington with some vehemence in his testi- 
mony, that he acted solely as the agent of Edward Houston 
to carry the bonds to Europe. But Edward Houston was 
himself among the foremost of the conspirators. And Cod- 
dington, as it was proven by a witness, acted in the matter in 
conjunction with Edward Houston, and participated in the 
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arrangement. (Schutte Record, page 582, fols. 1363, 1364.) 
In any event it is plain that Coddington was either a joint 
conspirator with the others, or their willing tool, conveniently 
ignorant of their frauds. Even were the facts not such as to 
show that Coddington had guilty knowledge of the frauds or 
means for the acquisition of such knowledge, the policy of 
the law would itself discourage his claim. He cannot ac- 
quire and use against the very company he assisted in de- 
frauding the very instruments which he received as compensa- 
tion for his services in the perpetration of the fraud. Were 
it possible for corporation embezzlers to validate fraudulent 
issues of securities, which would be valueless in their own 
hands, by making them over as compensation, or as collat- 
eral for compensation arranged upon with their convenient 
tools, who could be innocent of complicity in the fraud if 
occasion required it, the business of corporation wrecking 
would assume gigantic proportions. If it were once declared 
that the agent or employe, by whose means railroad bonds 
were fraudulently circulated, could take them as salary, or as 
collateral for salary, and enforce them against the company, 
to enjoy the fruits of their fraud corporation plunderers 
would only need to make a proper arrangement with their 
employe as to division of salary. In this view the recogni- 
tion of Coddington’s claim in the present case would be tan- 
tamount to recognizing the right of Houston, Littlefield, and 
all the other confessed embezzlers to assert it through. him. 
The policy of the law which discourages fraud, and which 
closes all avenues leading in the direction of fraud, therefore 
requires that the claim to the validity of these bonds, asserted 
by. any one standing in Coddington’s position, be declared 


invalid. 


ANSWER TO ARGUMENT OF PLAINTIFF IN 
ERROR. 


In the statement of the case of plaintiff in error, page 4, it is: 
charged that it was irregular to permit the railroad. companies 
defendants to adopt the answer of the Schutte bondholders. 
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Clearly whatever irregularity this may have been was waived 
by the plaintiff in error pleading over by filing a replication 
without in any manner excepting to the order of the court. 
(Record, page 56, fols. 121, 122.) It is evident that the course 
taken by the court at the hearing of the case in the Circuit 
Court, April 16th, 1884, was by agreement all around. 

It will now be convenient to consider the propositions seri- 
ously urged by the plaintiff in error in the order in which 
they are advanced. 

1. It may be conceded for purposes of the argument that 
the decision in Railroad Companies vs. Schutte established 
that the Dutch bondholders were entitled to a lien upon the 
Florida Central Railroad because they were dona fide holders 
without notice. If it were not for the fact that his status is 
already res judicata, and he could prove that he was a dona 
fide purchaser without notice, the bonds of the plaintiff in 
error would undoubtedly be valid in his hands. His diffi- 
culty is just here. 

2. Trask is not a bona fide purchaser without notice. The 
argument which seeks to place Trask in a better position 
than Coddington is mainly based on the theory that the notice 
read by Joseph B. Stewart at the sale of the bonds in New 
York was not sufficient to put Trask upon inquiry as to the 
bonds. It is charged that Stewart was an irresponsible per- 
son, not representing and without authority to represent the 
railroad company whose bonds were sold, the Florida Central 
Railroad Company. This statement is disproven by the 
Record. The answer of the defendant (Record, fol. 32) 
plainly and explicitly avers that J. B. Stewart at the time the 
notice was read at the sale was counsel of the Florida Central 
Railroad Company. This averment is nowhere denied or 
contradicted in the testimony, and under the elementary rule 
of equity practice it must stand as the truth. When the com- . 
plainant in a bill in equity neither demands nor waives an an- 
swer under oath, and the respondent answers under oath, the 
answer is evidence on behalf of the respondent, conclusive if 
not contradicted. Conley vs. Nailer, 118 U.S., 127. Trask 
therefore bought after receiving direct notice of the illegality of 
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: the bonds. He was bound to inquire as to the nature of this 
: illegality. 
The plaintiff in error indeed concedes that he was charge- 
able with notice that the bonds offered for sale were, as State 
| bonds, irregular; but contends that such notice did not: affect 
the question whether the railroad companies were not bound. 
: Why not? The defense of the fraudulent issue and exchange 
of the bonds, and negotiation of the State bonds for fraudu- 
lent purposes, was made in the Schutte. case and failed only 
because the foreign bondholders were wholly ignorant of the 
original irregular issue of the bonds. The authorization by 
the Florida Central Railroad Company of the negotiation of 
the bonds was held in that case to estop that company from 
availing itself of the irregularity of the issue only as to those 
persons who were not proven to have had notice of the irreg- 
ularity and who relied upon the action of the company in au- 
thorizing the sale of the bonds. Here is the wholly different 
case of a purchaser during or after a 4s pendens, in which the 
whole history of this bond swindle was fully exposed, who 
admits specific notice of the irregularities. connected therewith, 
setting up the argument that the railroad company by once 
upon a time authorizing the negotiation of the bonds is for all 
time prevented from contesting their validity after it discovers 
the fraud and gives notice of it to the purchaser before he in- 
vests his money. This is a novel proposition in the law of 
estoppel. The mere statement of it exposes its fallacy. 
3. It has already been shown at length in this brief that 
Coddington was not a dona fide purchaser of these bonds. 
The several points: made under this head by the plaintiff in 
error (Bricf of plaintiff in error, pages 13-17) need no further 
answer. It is sufficient to say that they are based on an en- 
tire misapprehension of the issue involved in the case. The 
only point is whether certain bonds of the Florida Central 
Railroad Company are valid as against it. It is not material 
whether it, or the Jacksonville, Pensacola and Mobile Railroad 
Company, or any other party in interest is. liable to pay Cod- 
dington for his services in carrying the bonds to Europe. It 
might well be that that liability would exist if a distinct obli- 
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gation to pay were shown, and yet the bonds obtained by 
Coddington as security for the obligation be wholly invalid in 
his hands. The question is not whether either of the railroad 
companies concerned owed Coddington a simple contract 
debt for services rendered, but whether his subsequent acqui- 
sition of the Florida Central bonds under the circumstances, 
long after the services were alleged to have been performed, 
confessedly merely as security for the alleged debt, makes him 
a bona fide holder of the bonds so as to entitle him to a prior 
licn upon tts property. It is submitted that nothing advanced 
in the argument tends to show this. 

4. The argument of the plaintiff in error under this head is 
merely a summary of his prior allegations. 

5. That the case is ves judicata is believed to be fully shown 
in a preceding portion of this brief. .Coddington’s petition 
of January, 1878, was practically a petition of intervention, 
for it claimed the same rights and remedies as were claimed 
by the Schutte bondholders. Even if the position of the 
Coddington bonds was not determined by the decree of the 
Circuit Court in the Schutte case in 1879, it actually was so 
determined by the decree of this court, March 4th, 1881, 
refusing to delay the mandate, after full consideration of all 
the facts now again presented. | 

If, however, the case is to be considered on its merits, it is 
respectfully submitted that no valid claim to a dona fide inno- 
cent status can be made by this plaintiff in error upon the 
showing of this record and that of the Schutte case which is 
made part of the present record by stipulation filed. The 
decree, therefore, must be affirmed. 

A. H. WINTERSTEEN, 


WAYNE MacVEAGH, 
For Appellees. 
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APPENDIX. 


LETTER L’ENGLE TO BOISSEVAIN. 


(Schutte Record, pages 372-375.) 


i 


JACKSONVILLE, Fla., Feb’y 8th, 1871. 


Messrs. Holje Botssevain, Bankers, Amsterdam, Holland, 

GENTLEMEN :—On December 18th, 1870, Governor Harrison 
Reed, of Florida, received a telegraphic dispatch from you 
substantially as follows: “ Being negotiating four million 
bonds issued by your State, the Jacksonville, Pensacola and 
Mobile Railroad beg to know by telegraph from you whether 
provision made for payment interest, whatever result railroad 
traffic. Financial position of State really sound, and bonds 
undoubted security.” ) 

To this dispatch Governor Reed replied as follows :— 

“Bonds recently recalled by the company, no provision 
will therefore be made for interest.” 

It was hoped that Governor Reed’s telegram would have 
the effect of causing the bonds to be returned, as the railroad 
companies desired they should be. This has not been done, 
but on the contrary, more bonds than were then out have 
been sent to Europe for negotiation, though no money, I 
infer, has yet been realized. I feel it to be my duty, there- 
fore, to make a statement of facts to you, which I hope that 
you will lay before others who may be interested with you in 
the negotiations.’ When the Legislature of Florida enacted 
the laws under which the bonds your telegram inquired about 
were issued, it was believed by the two railroad companies, 
hereafter named, that the proceeds of the State bonds when 
sold would be honestly and legitimately applied to the exten- 
sion, through the western portion of the State, of the lines of 


railroad already built from the eastern to the middle portion. 


That extension was so much desired by the two companies 
owning the completed railroads that they were willing to mort- 
gage, and did mortgage, their roads to the State in order to 
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secure the issuing of State bonds upon which to raise money to 
enable the newly-organized company to build said extension. 
The railroads which so pledged their mortgage bonds to the 
State were the Florida Central Railroad, sixty miles long, 
and the Tallahassee Railroad, one hundred and fifty miles 
long. The former gave its mortgage bonds to the amount of 
$1,000,000, the latter to the amount of $3,000,000; and this 
latter road consolidated its line with that proposed to be 
built westward from the completed road, and the two com- 
panies became one, under the name of the Jacksonville, Pen- 
sacola and Mobile Railroad Company. But the Florida 
Central Railroad, commencing at Jacksonville, and running 
westward sixty miles, was not included in the consolidation. 
Subsequently, and after three million of the State bonds had 
been sent to Europe, it was discovered that the president of 
the Jacksonville, Pensacola and Mobile Railroad, who had 
been active in procuring the legislation and inducing the 
completed roads to give to the State their bonds in exchange 
for the State’s bonds which were issued to him, had made, 
even before he got the bonds, secret contracts with some of 
his creditors, by which the larger portion of the proceeds were 
to be diverted from the purposes for which the bonds were 
issued, and were to be applied in payment of individual debts. 
This produced such dissatisfaction, and caused such investi- 
gations by the companies which had mortgaged their roads 
to the State, as resulted in both the companies, through their 
several directories, rescinding the action by which their roads 
were mortgaged, and recalling the bonds. The million of 
bonds issued by the State, on the security of a like amount 
pledged to the State by the Florida Central Railroad, had not 
then gone into the hands of the president of the Jackson- 
ville, Pensacola and Mobile Railroad, but were held by a party 
till certain conditions precedent were performed, before deliv- 
ery to the president of the Jacksonville, Pensacola and Mo- 
bile railroad. That million of bonds then were returned to 
the State, and the bonds of the company, upon the security 
of which the others were issued, were withdrawn from deposit 
with the State, and were in the hands of the party already 
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referred to, to be returned to the company for cancellation, 
when they were by that party, without the authority or know- 
ledge of the railroad company, or any of its officers, and in 
violation of the company’s resolutions of recall and rescission, 
delivered to an agent of the president of the Jacksonville, 
Pensacola and Mobile Railroad, who by influences best known 
to himself effected with the Governor of the State their re- 
exchange for the State bonds, which latter were hurriedly 
and secretly sent out of the State, and to Europe, before any 
legal process could be obtained for their detention. This re- 
delivery to the Governor of Florida of the Florida Central 
Railroad Company’s million of bonds is a gross fraud on that 
company, and none who are advised of it, and buy or advance 
money on the State’s bonds for which they were exchanged, 
will have any legal or moral right to ask that they receive 
any benefit or advantage from the security so wrongfully ob- 
tained. . 

The same may be said of the three million of State’s bonds 
issued on the pledge of the same amount of bonds of the 
Tallahassee or Jacksonville, Pensacola and Mobile Railroad. 
No one who, having notice of that company’s rescission of 
its action and recall of its bonds, advances money on or buys 
the State’s bonds for which the others were pledged, will 
have legally, or morally, any /ocus standi in curia as against 
that railroad company. The creditors and stockholders of 
the railroad companies will assert their right, resist the 
wrongs that have been perpetrated and attempted, and seek 
successfully redress in the judicial tribunals. You have had 
the above-mentioned action of the railroad companies brou, ‘:t 
to your notice by the telegram from Governor Reed, who sent 
it after consulting with the said companies, and at their in- 
stance, and you have incurred all the legal disqualifications to 
urge against the railroad companies any claim based on their 
supposed suretyship for any bonds of the State. — 


An examination of the law under which the State’s bonds . 


were issued discloses that the Governor has caused half a 
million more of bonds to be issued than the law provides for. 
The law allows the issue of $16,000 per mile upon so much 
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of said roads as may be completed and in running order ; 
only two hundred and ten miles were, when the bonds were 
issued, completed, and only a mile and a half have been com- 
pleted since, and no more is being completed. This would 
allow of an issue at the time it was made of only $3,360,000. 
Add the liberal allowance of ten miles for side tracks, &c., if 
such unreasonable construction of the law be claimed, and it 
legalizes only $3,520,000 of the bonds. 

To secure the principal and interest of the Jacksonville, 
Pensacola and Mobile Railroad Company’s bonds (but not 
of the bonds of the Florida Central Railroad), the law gives 
the State of Florida a statutory lien, valid as a first mortgage, 
on that company’s road and property, and authorizes the 
Governor, on failure of the company in any payment of prin- 
cipal or interest, to seize and sell the road at auction, and 
authorizes the State to purchase and to pay for it with any 
evidence of indebtedness the State may hold against the road, 
while every other bidder would, in case of purchase, have to 
pay cash. This summary process is not applicable to the 
Florida Central Railroad, but to the other road only. What 
would be the result in case of failure of the Jacksonville, Pen- 
sacola and Mobile Railroad to pay principal or interest on its 
bonds ? 

The State, if no resistance or if unsuccessful resistance 
through the courts were had, might seize, sell, and buy, pay- 
ing for the purchase with the road’s obligations, while the 
State might not, perhaps could not, or would not, pay her 
own; nor‘is there any way known to our system of govern- 
ment by which a State can be compelled to pay its obligations. 
You will thus perceive the character of the securities offered 
you, and the taints of fraud that affected them from their first 
issue, and that still do, and will act advisedly. This commu- 
nication is made in the interests of the stockholders of the 
companies whose bonds have, by misrepresentation and bad 
faith, been obtained and exchanged with the State of Florida 
for the State’s bonds, which you bave been, and may still be, 
negotiating for. The stockholders do not intend to submit to 
the fraud which has been attempted on them. They seek to 
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have the State’s bonds brought back, and a re-exchange effect- 
ed, and it is to that end that this letter is written. Such a 
course will prevent litigation. Persistence in the wrong will 
insure it. Attempts may be made to give credit to the bonds 
by professional and perhaps by judicial opinions fron. this 
State, but the facts that I state are incontestable, an’ I can 
give you much more and more detailed information concern- 
ing the worthlessness of the securities that you are negotiating 
for, and I will do so if desired. But I have said enough to 
make discreet men repudiate the securities and abandon ne- 
gotiations. 

I will say further that since the mortgage of the railroads 
to the State one hundred and twenty-eight miles of the com- 
pleted road, being all except twenty-two miles on which the 
State has any statutory lien, have been sold by the United 
States under a judicial process in their favor, issued from a 
United States court; thus divesting the company’s title, and 
vesting it in the individual purchaser. That sale of course 
relieves that much of the road of the lien created in favor of 
the State of Florida by the mortgage before mentioned. You 
are at liberty to show this letter to whom ycu please, and to 
give it the widest publicity, and will oblige me by acknowledg- 
ing its receipt. I will presume on a very slight acquaintance, 
to refer you, touching myself, to Hon. H. S. Sanford (late U. 
S. Minister to Belgium), at Brussels. Respectfully, 

| E. M. L’ENGLE, 

Of Counsel for the Florida Central Railroad Company. 
LETTER BREVARD TO STATES AND CORPORATIONS ARREARS 
COMMITTEE. 

(Schutte Record, pages 391-396.) 
TALLAHASSEE, Florida, June, 1871. 
To Chairman States and Corporations Arrears Committee, 193, 

194,195, Gresham House, London: 

Sirk :—It is understood here that General M. S. Littlefield, 
the president of the Jacksonville, Pensacola and Mobile Rail- 
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road Company, a corporation existing under the laws of 
Florida, Messrs. S. W. Hopkins & Co., financial agents and 
representatives of the corporation, and perhaps others in the 
same interest, are endeavoring, with a prospect of success, to 
negotiate a sale of a very large number of bonds of the State 
of Florida, issued under the provisions of the act of the 
legislature of this State, entitled “ An act to perfect the pub- 
lic works of the State,” and subsequent acts amending the 
acts named. | 

It is only fair that capitalists who have been induced to 
think favorably of these State bonds as an investment should 
be informed as to the character of the securities in which they 
are about to embark their means, and the purpose of this 
letter is to place you, and through you others concerned, in 
possession of such facts connected with the history of these 
bonds, and the law under which they were issued, as it may 
be to their interest to know. 

The Pensacola and Georgia Railroad Company and the 
Tallahassee Railroad Company were railroad corporations 
existing under the laws of this State. These corporations 
having availed themselves of the benefits of the act of the 
legislature of this State, commonly called the internal im- 
provement act, approved January 6th, 1855, and having failed 
afterwards to comply with its requirements, by payments of 
the semi-annual interest and sinking fund due upon the debt 
contracted on account of the First Mortgage Bonds issued by 
the companies under the provisions of the said act, these 
road-beds, property, and franchises were, in accordance with 
the requirements of the said act, taken possession of by the 
trustees of the internal improvement fund, and sold after due 
advertisement, to the highest bidder, on the 
day of , 1869. This sale was, in one essential 
feature, a fraud. The law permitted that the trustees sell 
either for cash, or for additional approved security, as they 
might think of most advantage to the fund and the First 
Mortgage bondholders, to satisfy whose claim the sale was 
made. In this case the trustees elected to sell for cash, and 
so advertised to the world up to the moment of the sale. 
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And the sale purported to be a cash sale. In point of fact, 
however, the purchasers did not pay cash, but only made 
partial payment by a surrender to the trustees of abo.t 
$1,000,000 of the First Mortgage Bonds. The entire First 
Mortgage debt of the two companies was about $1,473,000, and 
this payment of $1,000,000 in the bonds left a balance due 
upon the price bid which was in amount equal to the entire 
bonded debt of about $473,000, which amount on payment 
would have been at once applicable to take up and pay off the 
balance of bonds outstanding, about $473,000 in amount. 
The trustees, however, delivered possession. of the railroad 
property to the purchasers upon this partial compliance by 
them with the terms (cash) of the sale. This indebtedness, 
which has never been paid except in small part (there being 
still about $300,000 of First Mortgage Bonds outstanding and 
unsatisfied), has a legal priority, and has been always so re- 
cognized by the parties now in possession, through this pur- 
chase, as a first lien, anterior to all others now existing, or 
that may be created upon the property and franchise of the 
Jacksonville, Pensacola and Mobile Railroad Company (form- 
erly, as will appear hereafter, the Pensacola and Georgia and 
Tallahassee Railroad Companies). The parties in possession 
of the property have constantly promised payment, and doubt- 
less have induced persons abroad to believe that they have 
already paid off this debt. After the sale of the Pensacola and 
Georgia and Tallahassee Railroads, referred to above, the 
parties in possession, through this incomplete sale, procured 
the passage by the legislature of several acts for their benefit, 
and first among them of the “ Act to perfect the public works 
of the State,” approved June 24th, 1869. This act consoli- 
dated the Pensacola: and Georgia and Tallahassee Railroad 
Companies, and incorporated the Jacksonville, Pensacola and 
Mobile Railroad Company, and authorized aid to be given by 
the State of Florida to the Jacksonville, Pensacola and Mobile 
Railroad Company, by the issue to the company of bonds of the 
State to the amount of $14,000 per mile. The act, however, 
provided that the State, as a condition precedent to the issue 
of its bonds, should be made secure by a lien to be taken by 
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the State upon the property and franchise of the corporation 
for whose benefit this aid was to be given. This was a con- 
dition fixed by the act, and with this provision it passed the 
legislature ; and when, some time after the act had passed, it 
appeared that by its fraudulent enrollment the provisions 
securing the State had been omitted, and that a forged law 
had been filed in the office of the Secretary of State, and offi- 
cially published as a law of the State, certain citizens of the 
State, property-holders and taxpayers, filed their bill on the 
chancery side of the Circuit Court of Leon county, Second 
Judicial Circuit of Florida, praying for an order of injunction 
against Harrison Reed, Governor of Florida, and against S. 
B. Conover, Treasurer of the State, and for an order of the 
court against these officers to restrain and enjoin them from 


signing, countersigning, or delivering the bonds authorized 


by this fraudulent law, and from doing any acts whatever 
under the pretended act upon the ground of the forgery and 
fraud practiced, in omitting from the enrolled bill the clause 
which required a security to the State, in the issue of its 
bonds by a mortgage upon the railroad property and fran- 
chise. You will readily perceive, in view of the fact that the 
balance of $473,000 First Mortgage debt referred to was un- 
paid, that the purpose in this fraud was to relieve the railroad 
company of the necessity of paying off its existing incum- 
brances before getting the benefit of the funds to be raised on 
the State bonds. 

The court acted favorably and at once upon this applica- 
tion, and granted, without hesitation, the injunction prayed 
for; and so patent was the fraud that no answer was ever 
made to the bill, and no effort was ever made to dissolve the 
injunction. So matters rested until the next convening of 
that great and good body of lawgivers—The Florida Legisla- 
ture. This next legislature, which assembled on the 

day of , 1870, passed an act to alter 
and amend the aforesaid act, which last act validified and 
made of force the “Act to perfect the public works of the 
State,” which had been enjoined, except as amended and 
modified by the last law. Under these two acts Messrs. 
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Littlefield and associates, parties in present possession of the 
railroad property, are now endeavoring to raise money upon 
State bonds. These acts authorized the aid to be given to 
the corporation, but required, as'a condition precedent to the 
granting this aid, and the delivery of the State bonds, that 
the State be made secure by a lien, to be taken in the manner 
pointed out by the acts, on the Jacksonville, Pensacola and 
Mobile Railroad property and franchise, and of course that 
corporation could not be in a condition to comply with the 
requirement and give this lien until incumbrances, already 
existing and resting on the property, should be removed by 
payment of the outstanding First Mortgage Bonds of the 
Pensacola and Georgia and Tallahassee Railroad Compa- 
nies. 

That the statement as to this liability is correct there is not 
the least doubt; and, in order to show you that it is admitted 
to be correct, I refer you to the annexed copy of a letter 
addressed by me to Harrison Reed, Governor of the State of 
Florida, to whom it was intrusted under the law to see that 
the State was protected before the delivery of its bonds, and 
his reply endorsed’ In both the letter and the pledge en- 
dorsed in reply, the position is taken that the unpaid First 
Mortgage Bonds of the Pensacola and Georgia Railroad and 
Tallahassee Railroad Companies, outstanding, constitute a 
first lien upon the railroad property and franchise, and that no 
issue of the State bonds could or would be made until these 
lien incumbrances, resting upon the property, should be re- 
moved by payment and satisfaction of the First Mortgage 
Bonds outstanding, after which the company would acquire 
the power to mortgage unincumbered property to the State. 
Notwithstanding these admitted opinions of Governor Reed, 
‘this solemn, written pledge, and his full knowledge that this 
First Mortgage bonded indebtedness outstanding against the 
railroad was unpaid, after quieting the apprehensions of the 
holders of the unpaid First Mortgage Railroad Bonds by this 
pledge, he signed at a time when he had lulled suspicion, and 
delivered the State bonds, thus imposing upon the State a 
security which he knew to be imperfect. Can you suppose 
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that a vast indebtedness, placed upon a people already insol- 
vent under these circumstances, will ever be paid ? 

The principal security which those who may invest in the 
bonds of this State will have, must be that security which 
has been given to the State. The principal security for any 
investment to be made in railroad securities of this State must 
be the road-bed and franchise. In the light of the past and 
present history of this State, you cannot rely either upon its 
willingness or ability to pay a security of the character of 
these bonds when all the benefits result to stockholders in the 
corporation. In this case, the chief security being incumbered 
by prior mortgages, it is clearly the interest of the purchaser 
of the State bonds to see that such an amount of the money 
paid as may be necessary be applied to the discharge of this 
prior indebtedness. The bonds representing this prior incum- 
brance may be purchased at reasonable rates, but they will 
not be sacrificed by the holders. In the mean time suit has 
been instituted and is now pending in the United States Cir- 
cuit Court for the District of Florida, for the purpose of sub- 
jecting the railroad property to sale, unless the original First 
Mortgage debt outstanding be paid up. You may have been 
advised that the purchaser of the State bonds will have noth- 
ing to do with the corporation, and may look entirely to the 
State; but a very little reflection must show the error into 
which this view may lead those who may purchase the State 
bonds. It is true, a bond of this character is a State bond, 
and imports a State liability; but the law makes no specific 
provisions by which the holder of the bond can collect either 
the principal or interest from the State, and in the absence of 
such a provision any intelligent lawyer will advise -you that 
the bondholder has no remedy in the courts by which princi- 
pal or interest can be collected by judicial process from the 
people or out of their property. And even if such provision 
existed as a part of the law it could not be enforced ina case 
where the bonds have been issued by means of a fraud upon 
that requirement of it which stipulates that the State should 
have been made secure by a good lien on unincumbered 
property as a precedent condition. 
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The sole reliance, then, of a holder of State bonds must 
be the good. faith of the State, and that good faith under all 
the circumstances connected with the issue of these bonds 
will not be measured by the letter of the contract, but will be 
fixed entirely by the value of the security which the corpora- 
tion has placed in the hands of the State, to indemnify it 
against loss, and that security should be the road-bed and 
franchise of the road itself, unsaddled by anterior laws. 

I especially direct attention, in connection with this con- 
sideration of the State’s security, to the provisions of section 
13 of the “Act to perfect the public works of the State,” 
which gives to the railroad company the privilege of paying 
off and discharging the lien taken by the State, at any time 
before maturity of the debt, in the State’s own paper, now 
immensely depreciated by reason of the great quantity issued 
during the past few years beyond its capacity to pay. It is 
very evident, and ought to be patent to every one who will 
be at the pains to examine this provision, that it is to the 
interest of the railroad company to depreciate all the paper 
of the State—to depreciate the very bonds they are now 
selling, and the moment the bonds shall be sold, Littlefield 
and associates will become the enemies of the holders; for 
their interest will clearly be to buy up the paper of the State 
—these very bonds will answer as good a purpose as any 


other, and thus relieve their mortgage to the State, and the 


result will be that the purchasers will be left looking to the 
State, when the security of the State is gone. Littlefield 
to-day can force $500,000 of State bonds upon the market 
and buy them at twenty-five cents, and can with them destroy 
the State security to the extent of a half million. You 
may rest assured that to that extent the people will think 
your bonds should be retired also. You must perceive that 
it'would be great folly to make any investment in the State 
bonds, unless those investing shall secure an application of a 
sufficient amount of the money paid, to a settlement of the 
‘incumbrances existing on the railroad property on account of 
the original First Mortgage bonded debt now outstanding. 


But even after this shall have been done, it concerns the . 
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interest of capitalists to reflect upon the following facts, addi- 
tional to those already set forth :— 

The people of Florida have not the ability to pay this debt. 
The legislature which passed the acts referred to did not, to 
any extent, represent the taxpayers and property-holders of the 
State, and the legislature which fixed this indebtedness upon 
the State was notoriously corrupt, and in the interest of a 
few railroad speculators, not identified even by citizenship 
with the people of Florida; and these men manipulated the 
votes of the legislators by corruption so open and flagrant 
that there are at this time indictments pending in the Circuit 
Court of Leon county against several of the legislators for 
receiving, and against General Littlefield for paying, bribes to 
secure the passage of the very acts under the provisions of 
which these State bonds were issued. 

The whole series of acts, both in and out of the legislature, 
including and beginning with the sale of railroads referred to 
in the first part of this communication, connected with the 
issue of these State bonds, has been dishonest, flagrantly cor- 
rupt, and going solely to aggrandize Littlefield, Hopkins, and 
a few others, their co-schemers and confederates ; and it cane 
not be matter of surprise that the entire property-holding 
and taxpaying part of the people of Florida are not only 
adverse but hostile to the payment of a debt which they know 
to have been put upon the State by the combined fraud of 
their Governor, their indigent legislators, and a set of sharks 
and financial free-lances, under the leadership of Milton S. 
Littlefield, now president of the Jacksonville, Pensacola and 
Mobile Railroad Company. The people of this State, while 
they earnestly desire the success of any railroad enterprise 
which is legitimate and conducted with honesty, would greatly 
regret if foreign capitalists should make so injudicious an in- 
vestment as a purchase of these State bonds must be. The 
State bonds, without the road as a security, available for the 
benefit of the bondholders (which now is not the case), amount 
to nothing. And if there be any truth in a report now cur- 
rent that certain persons abroad have been already induced to 
make advances upon the State bonds, they should require 
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such legislation to be had as will enable them to get this se- 


curity. As a matter of course they can, by refusing to ad- 


vance further, force the corporation to make any just contract 
within its corporate powers, or that the legislature will au- 
thorize. Ifthe holders of the State bonds had the simple au- 
thority to exchange securities with the State it would be a 
great advantage to them. It is certainly advisable, at any 
rate, that they get all the security they can. One hundred 
and sixty miles of completed road, after being relieved of its 
existing incumbrances, can certainly be made a good security 
for the cost of constructing a road of same distance, and this, 
with a mortgage also upon the newly-constructed road, will be 
safe security. I ask that these suggestions may be considered. 
Respectfully, 


T. W. BREVARD, Jr., 
Counsel for Holders of First Mortgage Bonds of 
P.& G.& T.R. R. Cos. 


P. S—I enclose herewith copies of the acts of the legisla- 
ture referred to in the above communication, as officially pub- 
lished ; also majority report of a committee of the Assembly 
of the Legislature of Florida, appointed under resolutions of 
that body to examine and take evidence concerning the con- 
duct of Harrison Reed, Governor, pending proceedings then 
inaugurated to impeach the Governor upon charges of cor- 
ruption in office, certain portions of which will be of some 
interest to you in connection with the history of the railroad 
manipulations to which reference is made in the above. 


TALLAHASSEE, February 2!Ist, 1870. 
His Excellency Harrison Reed, Governor of Florida, 


DEAR SIR:—On behalf of parties holding original First — 


Mortgage Bonds of the (late) Pensacola and Georgia and Tal- 
lahassee Railroad Companies, I have been authorized to in- 
stitute legal proceedings by an application for an injunction 
to restrain the issue of the State bonds in exchange for First 
Mortgage Bonds upon the railroad property, under the pro- 
visions of the act of the legislature, passed at its late session, 
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entitled “An act to alter and amend an act to perfect the 
public works of the State,” the parties whom I represent ap- 
prehending that by such issue of bonds as that proposed by 
the said law their rights of lien would be imperiled. I am 
satisfied, however, that such proceedings will not be necessary 
if your Excellency shall agree with me in the following pro- 
positions, viz.: (1st.) That the original First Mortgage Bonds 
of the Pensacola and Georgia Railroad, and the Tallahassee 
Railroad Companies, which remain outstanding and unpaid, 
incumber the said property with a lien prior to all others now 
existing, or that may be created; and (2d.) That there can be 
properly no issue of First Mortgage Bonds upon the said 
property untii the outstanding unpaid First Mortgage Bonds 
of the original issue shall be paid up (at the pro rata valua- 
tion fixed by the sale) and canceled. 

I am sure that should your Excellency agree with me in 
these views, no bonds of the State will be signed and de- 
livered to the parties who are the beneficiaries under the said 
act, until after a redemption of the outstanding bonds referred 
to, in which event the right of the new cmpny to rebond 


the property cannot be disputed. 


Very respectfully, your obedient servant, 
T. W. BREVARD, Jr. 


Reply endorsed : 
“TI concur in the view of Colonel Brevard, and shall issue 
no bonds under the new law, until the lien upon the road is 


satisfied.” | 
(Signed) “HARRISON REED, 


Governor.” 


ARTICLES OF IMPEACHMENT. 


(Schutte Record, 397-398.) 


Articles of impeachment, exhibited by the Assembly of 
the State of Florida, in the name of themselves and of all 
the people of Florida, against Harrison Reed, Governor of 
Florida, in maintenance and support of their impeachment 


42 


against him for high crimes and misdemeanors in office, for 
incompetency and malfeasance and conduct detrimental to 
good morals. 

ARTICLE 1. That said Harrison Reed, Governor of Florida, 
in the year of our Lord one thousand eight hundred and 
seventy, at Tallahassee, in the State of Florida, unmindful of 
the high duties of his office, of his oath of office, and of the 
requirements of the Constitution that he shall see that the 
laws are faithfully executed, did unlawfully and in violation 
of the Constitution and laws of the State of Florida, cause 
to be issued, and did himself sign his official signature as 
Governor, to a large number of State bonds, to the amount 
of five hundred and twenty-eight thousand dollars ($528,000) 
in excess of the amount of bonds authorized to be issued 
by the act of the Legislature of the State of Florida, enti- 
titled ‘‘ An act to alter and amend an act entitled An act to 
perfect the public works of the State,” approved June 24th, 
A. D. 1869, approved January 28th, A. D. 1870, with intent 
then and there to violate the said act, whereby the said Harri- 
son Reed, Governor of Florida, did then and there commit 
and was guilty of a high crime in office, of incompetency and 
malfeasance. 3 

ARTICLE 2. That in the year of our Lord one thousand 
eight hundred and seventy, at Tallahassee, in the State of 
Florida, said Harrison Reed, Governor of Florida, unmindful 
of the high duties of his office, of his oath of office, and in 
violation of the Constitution of the State of Florida, and 
contrary to the provisions of an act entitled “ An act to alter 
and amend an act entitled An act to perfect the public works 
of the State,” approved June 24th, A. D. 1869, approved 
January 28th, 1870, did then and there, with intent to violate 
the Constitution of the State and the act aforesaid, and with- 
out authority of law, fraudulently, conspire to issue State 
bonds to the amount of one million of dollars ($1,000,000) for 
the purpose of purchasing the stock of the Florida, Atlantic 
and Gulf Central Railroad Company, for the use and benefit 
of persons and parties and with full knowledge of and con- 
sent to said purpose and in collusion with such persons and 
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parties, for his and their pecuniary benefit, whereby said Har- 
rison Reed, Governor of Florida, did then and there commit 
and was guilty of a high crime in office, and of incompetency 
and malfeasance. 

ARTICLE 3. That said Harrison Reed, Governor of Florida, 
unmindful of the high duties of his office, and of his oath of 
office, in the year of our Lord one thousand eight hundred 
and seventy, at Tallahassee, in the State of Florida, did cause 
to be issued and did himself sign his official signature as 
Governor to one million dollars ($1,000,000) of State bonds, 
for the purpose of purchasing the stock of the Florida, At- 
lantic and Gulf Central Railroad Company, for the use and 
benefit of persons and parties, contrary to and in violation of 
the Constitution of the State of Florida, and of the laws of 
the State of Florida, and especially in violation of an act of 
the Legislature of the State of Florida, entitled “ An act to 
alter and amend an act to perfect the public works of the 
State,” approved June 24th, A. D. 1869, approved January 
28th, A. D. 1870, and with intent to violate the laws of the 
State of Florida, and especially said act, whereby the said 


‘ Harrison Reed, Governor of the State of Florida, did then 


and there commit and was guilty of a high crime in office, 
and of incompetency and malfeasance. 

ARTICLE 4. That Harrison Reed, Governor of Florida, in 
the year of our Lord one thousand eight hundred and seventy, 
in Tallahassee, in the State of Florida, unmindful of the high 
duties of his office, and of his oath of office, and in violation 
of the Constitution and laws of the State, and especially of an 
act entitled “ An act to alter and amend, &c.,” did cause to be 
issued and did himself sign his official signature, as Governor 
to four million dollars ($4,000,000) of State bonds, for the use 


_ and benefit of the Jacksonville, Pensacola and Mobile Rail- 


road Company, in the State of Florida, having full notice of 
the fraudulent title of said company to the property of the 
Pensacola and Georgia and Tallahassee Railroads, and with 
intent to violate the Constitution and laws of the State of 
Florida, and especially to the act of the Legislature of the 
State of Florida entitled “ An act to alter and amend an act 
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entitled An act to perfect the public works of the State,” ap- 
proved June 24th, A. D. 1869, approved January 28th, 1870, 
whereby the said Harrison Reed, Governor, &c. 


«j 
TESTIMONY OF LAWRENCE P. BAYNE. 
: (Schutte Record, 656-657.) 
: | FRIDAY, November Ist, 1878—11 A. M. 
Present, Counsel as before. | ee 
LAWRENCE P. BAYNE, a witness for complainant, being 
duly sworn, in answer to ‘questions by complainant’s counsel, 
says :— | 
Q. 1. Please state your name, age, and occupation. 
A. Name, Lawrence P. Bayne; age, sixty-four years; occu- 
pation, negotiator and broker. | 
Q. 2. Do you, or not, know a body corporate called tue 
—_ 


Jacksonville, Pensacola and Mobile Railroad Company ? 
A. I do know the Jacksonville, Pensacola and Mobile 
Railroad Company existing in the State of Florida. 
Q. 3. Did you, or not, at any time undertake or agree to 
negotiate any securities for or on account of said company? 
and if yea, please state when it was, at whose request you 
acted, and the nature of the securities. | 
A. I did; it was in the year 1870. I acted at the instance 
of Milton S. Littlefield, the president of the said company;. 
the bonds were issued or to be issued by the State of Florida 
to the said company, of which Littlefield was president. 
Q. 4. Did you, or not, negotiate said bonds, and were the “ 
same ever placed in your hands for delivery ? 
A. I did make an arrangement for sale of said bonds, 
but when I called for them to deliver they were not forthcom- 
ing, and were never delivered to me; but they were in the’ 
mean time and without my knowledge placed in the hands of 
S. W. Hopkins & Co., of New York City. Hopkins & Co. 
have a branch of their house also in London. 
Q. 5. During the time you were negotiating said bonds, 
were there, or not, any questions raised about their validity ? 
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and if yea, state what it was, and from what source said report 
came. 

A. When the bonds were first brought to my attention by 
said Littlefield they were represented as the regular bonds of 
the State of Florida, issued by authority of law, but it was 
but a short time before charges of fraud and illegality were 
circulated about their issue, and it was very difficult to intro- 
duce them into the market. 

Q. 6. Do you know what became of the said bonds; were 
they ever sold within your knowledge; and if yea, at what 
price ? 

A. They were, I believe, offered in the London market by 
John Collinson, where they also failed to be accepted, but were 
‘ subsequently placed on the Amsterdam market at reduced 
prices ; they were eight per cent. bonds, payable in gold, and 
sold, I think (and so reported by the agents of S. W. Hopkins 
& Co.), by the company at fifty cents. 

Q. 7. Did you, or not, subsequently at any time have occa- 
sion to visit Europe, in reference to your dealings concerning 
said bonds? and if yea, state when it was, and for what 
reason. 

A. In order to protect my interest and secure the return of 
the money I had advanced the said company, as well as what 
was due me for my services, I was compelled to visit London 
in the summer of 1872. 

Q. 8. While in London did you, or not, have any occasion 
to have any further dealings with or without said bonds? and 
if yea, please state to the best of your knowledge what was 
their general standing in the market as security. 

A. I did have occasion, and was compelled to deal with , 
some of said bonds while in Europe; I found their standing 
in the market was very bad, because of a general impression 
that they were not legally issued and would not be paid by 
the State of Florida; this impression and current opinion I 
perceived was founded on the same reports of fraud and ille- 
gality which had assailed them in New York, and that, in 
order to meet these reports, a portion of the bonds had to be 
used to pay the interest on the others before they were sold, 
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so as to hold them up in the market; these charges of fraud 
and illegality emanated from statements written and published 
by parties in the railroad interest in the State of Florida, also 
by some of the officials, that no provision for payment would 
be made of interest; these rumors and reports were very 
numerous, , 

Q. 9. State who at that time had the control of the negoti- 
ation of said bonds in London and Amsterdam, as far as you 
know. | : 

A. In London they were controlled by S. W. Hopkins & 
Co. and John Collinson. In Amsterdam, as I was informed, 
by one Boissievain and others. 

Q. 10. Do you know, or can you state, any other matter or 
thing of interest to either party material to this your exam- 
ination, besides what you have been interrogated upon ? and 
if yea, state the same fully and at large in your answer. 


A. I do not. 
L. P. BAYNE. 


Subscribed and sworn to before me, this first day of No- 


vember, 1878. 
James M. BALL and 


R. E. STILWELL, 
Special Examiners, 


TESTIMONY OF THOMAS E. WILLSON. © 
(Schutte Record, pages 680-68 3.) 
Tuurspay, January 30th, 1879. 


Counsel for the complainant present as before. 
Tuomas E. WILLsoN, called as a witness on the part of the 
‘complainant, being duly sworn, deposes and says :— 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Thomas Edgar Willson, my age thirty-four 
years; my residence 129 West Sixty-first street ; my occupa- 
tion is journalist, and my present occupation is day editor of 

the World. 
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Q. 2. Within your knowledge, as connected with the World 
newspaper, published in the city of New York, was there or 
was there not a communication published with reference to 
the issue of bonds by the State of Florida, in exchange for 
any railroad bonds; and, if yea, have you under your control 
the said article, or a copy thereof, as printed in said journal, 
and will you produce the same as part of your answer? 

A. There was such an article published in the Wor/d news- 
paper, dated Florida, June t1oth, 1870, and published in the 
World June 15th, 1870, the original files containing which I 
now produce for the examination of the examiners taking the 
testimony, but as the same belong to the files ‘of the office I 
cannot part with the same, but produce a copy of the same 
compared by myself very carefully, and which I make part of 
my answer, and the same is marked “ Exhibit A.” 

Q. 3. Did or did not the editor of the World receive any 
further communication from the State of Florida in reference 
to said bond issue, and the character thereof? 

A. A further communication was received, dated Talla- 
hassee, June 13th, 1870, which was referred to in an editorial 
in the World, in which its substance was stated, warning cap- 
italists against purchasing the bonds referred to as fraudulent. 

Q. 4. Besides publishing the communication you have men- 
tioned, was its character and contents commented upon edi- 
torially in the Wor/d, and if so, will you produce the same, or 
a copy thereof, as a part of your answer ? 

A. It was noticed editorially in the World, and I produce a 
copy thereof, marked “ Exhibit B,” and which I make a part 
of my answer. 

Q. 5. Has or has not the New York World, as a public 
journal, a circulation in Europe; and, if so, to what extent, 
and had it such circulation in 1870? 

A. It has, and in 1870 it had a large circulation, we having 
an office in London at the time, where it was sold and from 
which all our European subscribers and correspondents were 
supplied. 

Q. 6. About the time of said publication, to wit, June, 1870, 
and subsequent thereto, did you or did you not hear of other 
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similar publications being made, touching the validity of the 
said Florida State bonds described in said publication of June 
15th, 1870? | 

A. I did; the article created a good deal of discussion, and 
was copied in a number of papers through the country, and 
was referred to by others, and became a subject of general no- 
toriety. 

Q. 7. Do you know or can you state any other matter or 
thing of interest to parties complainants or defendants besides 
what you have answered unto; and if yea, please state the 
same at large in your answer. 


A. I know of nothing. 
: T. E. WILLSON. - 


Subscribed and sworn to before us, this thirtieth day of Jan- 
uary, 1879. | 
: R. E. STILWELL and 

James M. BALL, 
Examiners. 


ExuiBiT A.—R. E. Stilwell, James M. Ball, Examiners. 
(From Zhe World of Wednesday 15th, 1870.) 
FLORIDA RAILROAD BONDs. 


To the editor of the World: 

SiR :—The Governor of Florida is reported to have issued, 
within the last few days, State bonds amounting to about four 
millions of dollars to the Jacksonville, Pensacola and Mobile 
Railroad Company, of which M. S. Littlefield (not altogether 
unknown either in Massachusetts, New York City, or North 
Carolina) is president. Under their act of incorporation, the 
same company may hereafter claim a further issue of about 
three millions, making seven millions in all. Other companies 
already chartered have the privilege under bills, which have 
become laws, to claim an issue of not less (probably more) 
than five millions, making a State railroad bond debt of twelve 
millions of dollars. 
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Florida, be it remembered, has a population scarcely suffi- 
cient to give her one representative in Congress, and the taxa- 
ble property constitutes, probably, the poorest nas eas 
district in the Union. 

As the bonds first above mentioned have already been 
issued, and are on their way to New York, and some of them 
to Europe (it is said), for negotiation, it is well, perhaps, that 
capitalists should be put on their guard. 

There is not probably an intelligent person in F lorida who 
doubts but that the people of the State, whenever called upon 
to pay, will repudiate the whole of the indebtedness. 

They will deem this not only a necessity, because of their 
power, but asa right and a duty. To admit the validity of 
the debt would be to give sanction to a violation of their State 
Constitution, and inducement to corrupt executive and legis- 
lative action. 

The clauses of the State Constitution eins to this matter 
are the following :— 

“ No tax shall be levied upon persons for the benefit of any 
chartered company of the State, or for paying the interest on 
any bonds issued by said chartered companies.” 

‘The legislature shall have power to provide for issuing 
State bonds bearing interest for securing the debt of the State 
and for the erection of State buildings, support of State in- 
stitutions, and perfecting public works.” 

Under the concluding words of the second of the foregoing 
clauses the doubtful right was claimed for the legislature of 
authorizing the issue of these bonds. 

If, as held by the Supreme Court of Michigan, in the late 
cases reported in the New York World, the Jacksonville, Pen- 
sacola and Mobile Railroad Company (of whose stock the 
State owns not one dollar), is a private enterprise, and not a 
public work, the words quoted give no authority for the grant 
of these bonds. I quote from the report of the World: 
‘“‘ Taxation, said the court, in effect, is the taking of the peo- 
ple’s money under the implied condition of using it for the 
people’s good. Where it is not imposed for public, but for 
private purposes, then it ceases to be taxation and becomes 
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plunder. Such being the case, the question arises whether 
railroads are public objects, and the answer to this is, no. 
They are private property, whose owners make it their busi- 
ness to transport persons and merchandise in their own car- 
riages over their own land for such pecuniary consideration as 
may be stipulated. True, as they accommodate a public want 
they seem to possess a public character, but that character is in 
nowise different from that attaching to a hotel, a line of stages, 
or a grist-mill—all of which are public because they serve the 
public, but in the eye of the law mere private enterprises be- 
gun and carried on for private gain.” 

It would seem that some capitalists, whether in New York, 
London, or Frankfort, before determining to sink their money 
in Littlefield’s bonds, would do well to consider the words of 
the Florida Constitution in connection with the Michigan de- 
cision. 

But, as intimated above, leaving out the question of consti- 
tutional power, these bonds are in Florida confidently believed 
to be the result of corrupt executive and legislative action. A 
letter from George W. Swepson of North Carolina, a confed- 
erate of Littlefield, sent by Littlefield’s hands to Governor 
Reed, has come to light, from which the following are ex- 
tracts :-— 

“T regret my inability to be in your city during the extra 
session of the legislature. General Littlefield has the bills, 
&c., and will fully explain everything to you. You will re- 
member when in New York, our agreement was this: You 
were to call the legislature together, and use your influence 
_to have our bills passed as drawn by us, and if you were suc- 
cessful, in this, you were to be paid $12,500 in cash,” &c. 

The legislature was accordingly convened in extra session 
only about three months after its regular session, and did 
not pass the railroad bill required of them. But the majority 
not then being thoroughly corrupted, a clause was inserted in 
the act authorizing the issue of the bonds after a severe strug- 
gle requiring the railroad company to give to the State mort- 
gage security for its protection. This clause, though notori- 
ously adopted by both branches of the legislature, was found 
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to have mysteriously disappeared from the act, as signed by 
the Governor, among the rolls of the Secretary of State. A 
bill in chancery was, therefore, filed to enjoin the issue of the 
bonds, on the ground that the act authorizing their issue had 
been fraudulently changed by Littlefield and his associates, or 
by their procurement and for their benefit. The injunction 
was granted by the court, and no motion was ever made by 
the parties to have it dissolved. At the next session of the 
legislature, held in January last, the operations of the railroad 
ring thus arrested by the court were renewed at the capital, 
and a bill was actually prepared by these shameless parties, 
introduced and passed, whereby validity was given to the law 
pronounced void by the court for fraudulent alteration of it, 
with authorization for the issue of bonds in immensely aug- 
mented quantities. It is not necessary to say by what method 
this was brought about. The bill, on its passage, was charac- 
terized well and aptly by Mr. Walker, a Republican member, 
as a bill to legalize fraud, and pay a premium to rascality. 
And it is under this bill, claiming to be a law, that the four 
millions of Florida State bonds now on their way to Northern 
and European markets for negotiation have been issued. 
FLORIDA, June toth, 1870. 


Exuisit B—R. E. Stilwell, James M. Ball, Examiners. 
(Editorial from Zhe World, June 15th, 1870.) 
THE FrLoripA Bonps SWINDLE. 


We have received a telegram dated Tallahassee, June 13th, 
and signed by five respectable names, warning capitalists 
against purchasing the Florida State bonds which have just 
been issued for railroad purposes. We have also received a 
letter from a member of the legal profession in Florida, dated 
June 1oth, stating the amount of these bonds, exposing their 
fraudulent character, and narrating the methods by which this 
corrupt swindle was perpetrated. This letter will be found in 
another column. Wecommend it to the perusal of capitalists 
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to whom the bonds may be offered, and also to the attention 
of citizens who desire information respecting the working of 
the reconstructed government of that State. 


TESTIMONY OF SAMUEL M. CHAPMAN. 
(Schutte ‘Record, pages 68. 3-687.) 
Monpay, February roth, 1879. 


Present—Counsel for complainant as before. 

SamMuEL M. CuapMaAn, a witness on the part of the complain- 
ant, being duly sworn, deposes and says :— 

Q. 1. What is your name, age, and residence ? 

A. Name, Samuel M. Chapman ; age, thirty-eight years ; I 
reside in the city of New York. 

Q. 2. What was your occupation and business connection 
in the years 1870, 1871, 1872, and 1873 ? 

A. I was connected with the firm of Sidney W. Hopkins 
& Co. | 

Q. 3. What business was your firm engaged in, and where ? 

A. They were engaged in importing and supplying iron to 
railroads, and negotiating securities in New York, and Lon- 
don, England. 

Q. 4. Do you or not know a body corporate and _ politic 
styled the “ Jacksonville, Pensacola and Mobile Railroad Com- 
pany”? And if yea, state when and how you acquired the 
knowledge. 

A. I do know said company. I became acquainted with it 
in the early part of the year 1870, at which time the firm with 
which I was then connected entered into an agreement to sell. 
a large amount of bonds for said company. 

Q. 5. What kind of bonds, and to what amount? 

A. Bonds issued by the State of Florida to said company ; 
the amount offered was four thousand bonds of the par value 
of $1000 each. | 

Q. 6. Did or did not said firm sell said bonds in whole or 
in part, and what amount, if any ? 
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A. They did sell a portion of said bonds, to wit, twenty- 
eight hundred, numbered from one to twenty-eight hundred, 
both inclusive. 

Q. 7. Did they or not sell more than twenty-eight hun- 
dred of said bonds? 

A. They did not sell more than siinisaatal hundred. 

Q. 8. At what price, if any special price was agreed upon, 
did said firm of Hopkins & Co. agree to account to said com- 
pany for said bonds ? 

A. The price which Hopkins & Co. agreed to pay and did 
pay for the bonds was, I think, £100 sterling for each bond of 
$1000, or about fifty cents on the dollar. 

QO, g. What, if anything, within your knowledge, caused 
said bonds to be sold at such a reduced price, as, say, of 
about $500 for each $1000 bond, and when and in what man- 
ner were said purchases and sales made? Please state fully 
the facts as they occurred. 

A. When the said bonds were first brought to the firm for 
sale, they expected to get a good market price for them, as 
they were eight per cent. gold bonds of a State, but before 
any of them were placed upon the market, the newspapers of 
the State of Florida and of the city of New York charged 
that the issue of said bonds was fraudulent, illegal, and void. 
In consequence of these publications, and the fact that it was 
charged that the law authorizing the issue of said bonds was 
unconstitutional and void, it was not in their power to put 
them on the market at the price they originally expected. 
There were verbal reports of the illegal and fraudulent char- 
acter of the bonds in circulation before the publications I 
have mentioned, and these rumors were afloat as early as 
June, in the year 1870, but before this time the firm had given 
credit on the faith of the bonds, and they were forced to sell 
them at some price to protect themselves. The attention of 
M. S. Littlefield, the president of said company, was called to 
these rumors and publications, and requested that they be 
allowed to take the bonds to account at a reduced price of 
fifty per cent. or less, so as to be able to hold out special in- 
ducements for parties to buy them, as the only way to makea 
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sale of them at all. Their proposition to said Littlefield was 
acceded to by him for the company, and the bonds were taken 
to account at £100 per bond, and afterwards disposed of 
through John Collinson, in London, at or about 4138. Ios. 
1d. per bond. , | 

Q. 10. About what time did your firm make the offer to 
take said bonds at fifty, per cent. or less, and at what time were 
your propositions agreed to, if at all? And if the proposi- 
tion or acceptance, or either of them, was in writing, please 
produce such writing and make the same a part of your 
answer to this interrogatory. 

A. Letters were addressed to M. S. Littlefield, as president 
of said company, under dates of June 16th and 17th, 1870, 
which I will produce and make part of my answer to this in- 
terrogatory. His acceptance was subsequent and made in 
London, November 14th, 1870, which [also produce as _ part 
of this answer; and also the acceptance of said firm under 
date of November 28th, 1870, which I also make a part of this 
answer. (Marked, respectively, “ Exhibits C, D, E, and F.”) 

O. 11. Who, if any one, to your knowledge or information, 
besides your firm and said John Collinson, were interested 
in the sale and purchase of said bonds at the reduced prices 
you have named ? : 

A. Certain parties in Amsterdam, Holland. 

Q. 12. Please give the dates of the first and last sale of 
said bonds, if you can. 

A. The first real sale of said bonds was made on or about 
the nineteenth day of November, 1870, and the last on or 
about July 31st, 1871. 

Q. 13. Was or was not any portion of the gross proceeds 
of the sales of said bonds deducted therefrom; and if yea, 
what amount and for what purpose ? 

A. A sum amounting to nearly $400,000 was deducted from 
the gross amount of said proceeds, and used for the purpose 
of paying interest on the bonds so sold and floating them on 
the market. 

Q. 14. Do you know or can you state any other or further 
matter or thing material or of interest to the parties plaintiff 
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or defendant herein further than you have ‘stated? And if 
yea, please state the same fully and at large, as if specifically 
thereunto interrogated. 

A. Nothing further occurs to my mind. 


S. M. CHAPMAN. 


Subscribed and sworn to before me, this tenth day of Feb- 
ruary, A. D. 1879. 
: James M. Batt, 
R. E. STILWELL, 
| Examiners. 


Adjourned to Tuesday, February 11th, 1879, at 11 A. M. 


Exuisit C.—James M. Ball and R. E. Stilwell, Examiners. 


(S. W. Hopkins & Co., 71 Broadway, New York; 58 Old 
Broad street, London.) 
NEw York, June 16th, 1870. 


M. S. Littlefield, Esq., President, Washington, D. C., 

DEAR SiR :—Your favors of 14th and 15th inst. are received, 
and we carefully note contents. 

In reference to the article on “ Florida bonds,” we observe 
that you authorize us to do anything which we may find neces- 
ary. We do not know what can be done, or whether anything 
can be done, but on the arrival of Colonel Houston here to- 
morrow, we purpose having him and Colonel Holland call at 
the World office and see what can be accomplished in the way 
of fixing that paper. Yours very truly, 


S. W. HOPKINS & CO. 


ELLIs. 
Endorsed: 


Letter S. W. Hopkins & Co., New York, June 16th, 1870. . 
Propose to send Col. Houston and Col. Holland to World 
office to fix that paper concerning Florida bonds. 
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Exnisir D.—James M. Ball and R. E. Stilwell, Examiners. 


(S. W. Hopkins & Co., 71 Broadway, New York; 58 Old 


Broad street, London.) | 
New York, June 17th, 1870. 


M.S. Littlefield, F:sq., President, Washington, D. C., 

' DEAR SiR :—In consequence of the articles which recently 
appeared in the World, as also of the notice in to-day’s papers 
of application for an injunction to prevent sale or negotiation 
of the $4,000,000 issue of Florida bonds, the success of our 
negotiations has (as you will readily understand) become so 
much endangered, that it seems absolutely necessary to act 
on the other side at once before the articles in question shall 
be copied there, accompanied by the unfavorable comments 
which it is almost certain will be elicited.’ And thus it may, 
at any moment, become necessary for us to cable our Mr. F. 
H. Collins (who is now abroad, and engaged in the negotia- 
tion), instructing him to close at such price as he may at the 
time be able to command; and on this account we have to 
request that you will at once forward to us authority to place 
the bonds (if we should find it necessary to do so) at a mini- 
mum of forty instead of sixty, as at present authorized. 

In view of the onslaughts which have already been made, 
and of those which will be almost certain to follow, we think 
it vitally important that we receive such authorization, and at 
the earliest practicable moment. Please give us your views 
in brief by telegraph on receipt of this. . 

Also please inform us whether the Supreme Court of Florida 
has ever rendered any decision bearing on the constitution- 
ality of the act of legislature’ which authorizes the present 
$4,000,000 issue, and if such decision has been made, please 
advise us fully in reference to it, and also send us a copy duly 
attested, at once, as it will be of the greatest importance to us. 

Enclosed we hand you copies of our correspondence with , 
Mr. D. J. Pruyn, which will explain itself. 

Yours very truly, 


S. W. HOPKINS & CO. 
ELLIS. 
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Endorsed : 

Letter:—New York, June 17th, 1870—S. W. Hopkins 
& Co. In consequence of the article in the Wor/d, and the 
threatened injunction in Florida, ask permission to sell in 
Europe at a minimum price of 40, if necessary, before publi- 
cation in Europe; asks for copy of decision of Supreme 
Court, if any, on the $4,000,000; encloses correspondence 
with D. J. Pruyn. 


Exuisir E.—James M. Ball and R. E. Stilwell, Examiners. 
58 O_p Broap Street, Lonpon. 
NovEMBER 14th, 1870. 


Messrs. S. W. Hopkins & Co., London, 

GENTLEMEN :—I herewith offer you four thousand (4000) 
Florida State eight per cent. gold bonds, in:aid of the Jack- 
sonville, Pensacola and Mobile Railroad Company for one 
thousand dollars ($1000) gold each, at the price of one hun- 
dred pounds sterling (4100) for each bond, in the city of 
London, subject to the commission agreed as per contract, 
dated thirteenth day of April, 1879, with your good selves. 
I remain, gentlemen, 

Yours faithfully, 
M. S. LITTLEFIELD, 
Pres. J., P.& M. R. R. Co. 


JACKSONVILLE, P. M. & R. R. Co. 


EXHIBIT F.—James M. Ball and R. E. Stilwell, Examiners. 


NOVEMBER 28th, 1870. 


Milton S. Littlefield, Esq., President J. P.& M. R. R. Co., 
Sir:—In reference to your favor dated November 14th, 
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gold bonds for one thousand dollars gold each in aid Jackson- 
ville, Pensacola and Mobile Railroad Company, we do here- 
by accept the said offer at the price named, viz., one hundred 
pounds for each bond, with any accrued interest added in 
your favor, of one thousand gold each net, in the city of 
London. 

We remain, sir, your obedient servants, 


(Signed) S. W. HOPKINS & CO. 


TESTIMONY OF C. L. CHASE. 
(Schutte Record, pages 706-707.) 


Tvespay, April 15th, 1879, 11 A.M. 

Present—Joseph B. Stewart, counsel for complainant, 

Conversk L. Cuase, being recalled by complainants’ coun- 
sel, after being duly sworn says :— 

Q. 62. In your previous examinations you spoke of being 
authorized, as trustee for the Jacksonville, Pensacola and 
Mobile Railroad Company, to negotiate certain bonds of the 
State of Florida issued to said company and certain bonds of 
said company when you visited Europe in 1872; did you or 
did you not attempt to make such negotiations ? 

A. I did. 

Q. 63. What was the result of your effort to negotiate said 
bonds ? 

A. I found that the Florida State bonds had no market 
value, consequently could not dispose of any of them except- 
ing through the agency in London of the Holland syndicate. 

QO. 64. What, to the best of your recollection and knowl- 
edge, did you find to be the reason of obstruction, if any, to 
the finding of a market for said Florida State bonds ? 

A. The first reason was the bad reputation of the bonds 
questioning their legality, and second, the said Holland syn- 
dicate and London agency had it so arranged that no Florida 
State bonds or Florida railroad bonds could be put on the 
market at all without having the stamp of the syndicate on 


59 


the bonds; consequently I was obliged to resort to the con- 
tract, such as was made, marked “ Exhibit C, No. 19,” referred 
to in my previous examination. 

Q. 65. Do you know of any other matter or thing material 
to the issues in this cause and to the parties thereto, beyond 
what you have been questioned as to? If yea, please state 
the same now fully as if specifically interrogated thereunto. 

A. Nothing further to my recollection. 


C. L. CHASE. 


LETTER CHuaseE TO LITTLEFIELD. 
(Schutte Record, page 715.) 
Exuisir C, No. §. 


11 Ovp Broan StreEEt, E. C. 
Lonpon, August 13th, 1872. 


Gen. M.S. Littlefield, Jacksonville, Fla., 

DEAR S1R :—My delays are caused by an injunction of Cod- 
ington which, as yet, I have been unable to remove. Can't 
do anything with new matters until old matters are out of 
the way ; and Coddington will not let loose until he is secured 
both for himself and Gambol, both claims amounting to 
$40,000. If I can get that arranged, the cost is clear, and I 
shall stick to until I effect the matter, if it takes all summer. 
One other matter; J. Cook, McCullough & Co. has been re- 
ceiving some bad reports from some one unknown to me, 
and they decline to act. When I find some one else that will 
act, vou must make the appointment on a telegram from me. 
I have tried every firm in London, and they will not act. So 
vou see we are in bad odor over here. I am now trying to 
get some one to act in New York. We can’t bring out a new 
loan with a first-class firm as fiscal agents. We have agreed 
upon the $20,000 per mile, at six per cent., and bonds con- 
tracted at sixty-five per cent. gold, which will give us at 
present rates 748 per bond of $1000 each; that will give 
$14,950 per mile net in currency. 
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I shail work this out, but you must be patient, for it takes 
time; these English are awful slow. I can’t see now why the 
matter can’t be a success unless you do some awful thing 
down in Florida that will knock us all up. Please keep se- 
cret what I write vou; I have heard from every word I have :, 
written you thus far. Secrecy is the best road to success. 
I do not know as you can read this awful scratching. But 
you can play the Yankee; look and guess. If you write me, 
direct to Langham Hotel, London. 
Respectfully, : 
C. L. CHASE. 


P.S.—I have met the Holland syndicate, and they are 
ready to act as soon as I can get ready. Where is Smith and 
Gardner? I have not heard from them since I left New York. 
I would write Smith if I knew where he was. 


TESTIMONY OF M. S. LITTLEFIELD. 
(Schutte Record, page 740.) 


Q. 67. You have stated that you contracted to dispose of 
said bonds for Florida State bonds at the price of o .ly £100 
sterling for each £1000 bond; do you, or do you not know ? 
And if yea, please state what reason, if any, caused you to 
contract to sell said bonds at such reduced price; please state 
in detail the facts as they occurred within your knowledge. 

A. I do know the reason; they were many, but principally 
because of the damaging statement in relation to the issue of 4 
said bonds which appeared in the public press of the State of 
Florida, in the city of New York, and other places, which 
papers were sent to London, England, Amsterdam, Holland, 
Frankfort, Germany, thus rendering it impossible to sell the 
bonds in open market at any price whatever. The only way 
they could be converted into money was by placing them in 
the hands and under the control of a syndicate formed for the 
purpose of floating securities, and then we had to accept just 
such terms as they proposed; before I accepted the proposi- 
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tion I tried to dispose of the bonds in open market; and a 
private negotiation in London, England, in Brussels, in Berlin, 
in Frankfort, and Vienna in person, and through correspond- 
ence in Paris and in Holland; the damaging reports in rela- 
tion to the said Florida State bonds had preceded me at every 
place I went, and finally I was compelled to accept the reduced 
offer from the necessities of the company at home; the com- 
pany was extending its road westward from Quincy, and was 
greatly in need of money to pay for material and iron, and to 
pay employes upon, of which there was a large number of 
men clamoring for their pay. 


TESTIMONY OF THOMAS B. CODDINGTON. 
(Schutte Record, pages 783 to 791.) 


And on this nineteenth day of January, 1878, the complain- 
ant produces Tuomas B. CoDDINGTON, a witness in its behalf, 
who being duly sworn, deposes and says :— 

Q. 1. Please state your name, age, residence, and occupation. 

A. Thomas B. Coddington, sixty-three years; city of New 
York, merchant. 

Q. 2. Have you or have you not any knowledge of the issue 
and exchange of any bonds of the State of Florida for bonds 
of the Florida Central Railroad Company ? 

A. Yes, sir; I have. 

Q. 3. Are you or are you not a defendant in a suit in equity 
now pending in the Circuit Court of the United States for the 
Northern District of Florida, involving the bonds referred to 
in your preceding answer, or a portion of them ? 

A. Yes, sir; I am a defendant in that suit. 

Q. 4. Did you or did yow not file your answer to said bill 
in said court, sworn to, on or about the eighteenth day of Oc- 
tober, 1877? 

A. Yes, sir; I did. : 

Q. 5. In that answer did you or did you not among other 
things state what connection you had with the exchange of a 
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thousand papers, called bonds, of the Florida Central Rail- 
road Company for a corresponding number of bends of the 
State of Florida ? 

A. Yes, sir. 

Q. 6. Will you now please look at the printed copy of your 
answer, now shown you, and state whether, to the best of your 
knowledge and belief, the same is a true and correct copy ? 

A. I have looked at the copy, and believe it to be a correct 
copy. 

Q. 7. In that answer, under paragraphs XI. and XII., and 
pages II to 17 inclusive, you state and set forth the following 
facts and exhibits: This defendant says that on the twelfth 
day of January, A. D. 1871, he gave Edward Houston the 
written instrument marked “Schedule F;” that, although by 
the said instrument it appears that Houston delivered and that 
_ this defendant received one thousand Florida Central Railroad 
Company First Mortgage Bonds, payable to the State of 
Florida, for $1000 each, yet this defendant alleges and says 
that the following are the actual facts: 

That on the eleventh day of January Houston, taking a 
servant with him, and accompanied by this defendant, went to 
the office of Colonel Robert H. Gamble, and received from Gam- 
ble the one thousand railroad bonds described in Schedule F. 

That thereupon Houston and this defendant, and Houston’s 
servant carrying the bonds, went immediately to the Gover- 
nor’s office in the Capitol, and the said one thousand railroad 
bonds were then and there given to Harrison Reed, Governor 
of Florida, in the said executive chamber, and the said Gov- 
ernor Reed then delivered therefor one thousand State of 
Florida bonds, of the face value. of $1000 each, and numbered 
from 3001 to 4000 inclusive, which said bonds this defendant 
understood were issued under the statutes of 1869 and 1870, 
described in complainant's bill. 

That Houston directed his servant to take the package of 
State bonds and carry them to this defendant’s room in the 
hotel; that Houston and this defendant, together with the 
said servant then carrying the bonds, went to the hotel, where 
the State bonds were by Houston left with this defendant. 
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That this defendant, the next morning at Houston’s request, 
delivered to Houston the paper marked “Schedule F,” and the 
said Littlefeld, as president’ of the said Jacksonville, Pensa- 
cola and Mobile Railroad Company, gave his full authority 
and assent thereto, and assigned the same in his official 
capacity. | | 

And this defendant says that in the manner aforesaid he did 
receive the said one thousand State of Florida bonds, num- 
bered 3001 to 4000, and that the same were received by the 
authority, assent, and approval of the said president of the said 
Jacksonville, Pensacola and Mobile Railroad Company, and 
in trust and for account of said Edward Houston. 

And this defendant says that the disposition he was to make 
of the said bonds and their proceeds, if any were received by 
him, is set out in said Schedule F. 

That the Governor told this defendant, in Houston’s pres- 
ence, in the executive chamber, at the time of the delivery of 
the said State bonds for this defendant, not to take the bonds 
out of the State until the Governor had made arrangements 
for the payment of certain moneys to the State of Florida 
with the said President Littlefield. 

That, in accordance with this direction of the Governor as 
aforesaid, this defendant remained with the bonds in Talla- 
hassee until he received the following written instructions 
which are in the words and figures following, to wit :— 

President’s Office, Jacksonville, Pensacola and Mobile Rail- 
road Company. 


TALLAHASSEE, FLa., January 12th, 1871. 


IT. B. Coddington, k:sq., Tallahassee, Fla., 

My Dear Sir:—I have the honor to give you the follow- 
ing instructions in relation to the bonds, or the proceeds 
thereof which you have received from the Governor in ex- 
change for railroad bonds :— 

1. The bonds will be delivered to the parties in London, 
England, who have purchased the four thousand bonds issued 
in aid of the Jacksonville, Pensacola and Mobile Railroad, 
and collect the pay therefor. 
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2. You will pay the following named parties, viz.: Edward 
Houston, one hundred and _ sixty-three thousand dollars 
($163,000), M. D. Papy, $16,000, George Westcott, $5000, 
Gamble, $15,000, Colonel J. P. Sanderson, $57,000.- I state 
the amounts not exactly, but about the sums, as you have 
them exact, upon each party delivering to me or to my order 
all stocks, bonds, coupons, notes, drafts, acceptances, or what- 
ever the said is to pay for; but should any 
of the said parties whose names are mentioned above refuse 
to receive the said amounts after it had been offered to them, 
and after Colonel Houston has been paid, then the said 
amounts shall be paid to me or to my order. 

3. The balance of the money will be placed to the order 
of his Excellency Harrison Reed, Governor of Florida, to pay 
indebtedness to the State. 

Truly yours, 


M. S. LITTLEFIELD, 
Pres. J. F.& M. R. R. Company. 


P. S—tThis letter is so far modified as to conform to the 
letter or receipt given by me to Edward Houston, and ap- 
proved by me. 
: M. S. LITTLEFIELD, 
| Pres. J. P.& M. R. R. Co. 
7: B. Coddington, £sq., 

You will please place to my credit in the National Trust 
Company of New York City, the amount called for in the 
above arrangement, either by wire or letter, and oblige 


HARRISON REED, 
Governor of Florida. 


And this defendant having received the above instructions 
from the said President Littlefield, and the Governor of Florida 
being fully advised thereof, and assenting thereto, this de- 
fendant having first, personally, bade good-bye to all the 
parties, was making his arrangements to return to New York 
by the railroad from Tallahassee, and so informed the presi- 
dent of the road; thereupon, President Littlefield directed 
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this defendant to go by the way of Thomasville and Charles- 
ton; and the said Littlefield informed this defendant that he 
(President Littlefield) had provided a carriage, and that for 
the safety of the bonds, he, Littlefield, would send him by his 
carriage (accompanied by his secretary) to Thomasville, 
Georgia, where this defendant could take the rail, and that his 
secretary, for safety to the bonds, would accompany this de- 
fendant as far as Charleston. That, as directed by the said 
Littlefield, this defendant went in the said carriage to Thom- 
asville, and thence by rail to New York; and that the secre- 
tary of the said Littlefield did accompany this defendant as 
far as Charleston from Tallahassee. : 

And that after the arrival of this defendant in New York, 
he proceeded by the first steamer to Europe, and reached the 
city of London with the bonds as speedily as practicable and 
without delay. 

That this defendant, having thus received the said State 
bonds on the eleventh day of January, A. D. 1871, retained 
and kept them in London, England, until the eighteenth day 
of April, A. D. 1871, because he could not get the money for 
them, when this defendant, having been peremptorily ordered 
by the said Edward Houston, did, on said eighteenth day of 
April, A. D. 1871, deliver the said one thousand State bonds 
numbered 3001 to 4000, inclusive, to S. W. Hopkins & Co., 


London, England. 


And this defendant says that, as aforesaid, he received said 
one thousand bonds numbered 3001 to 4000, on the 11th of 
January, A. D. 1871, and delivered them as ordered on the 
eighteenth day of April, A. D. 1871, in London, to S. W. 
Hopkins & Co. And this defendant says the orders and di- 
rections to him to deliver the said one thousand bonds are as 
follows :— 

That he received in London the following message by cable 
from Edward Houston :— 


Atlantic Cable Message, Station from Savannah. 
From E. Houston to Coddington, care Hopkins, London. 
Deliver bonds to Hopkins. Everybody protected. 
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And this defendant also received the following from Edward 


Houston :— | | 
SAVANNAH, Ga., April 11th, 1871. 


7. B. Coddington, Esq., London, 
DEAR SiR :—I hereby authorize and request you to deliver 


to Messrs. S. W. Hopkins & Co., of London, the one thousand 
Florida State bonds, of one thousand dollars each, received 
by you from the State of Florida in exchange for a like num- 
ber and amount of the bonds of the Florida Central Railroad 
Company, the same having been delivered to you by me to be 
held in trust as per your receipt, dated January 11th, 1871, 
which I now surrender herewith, I having no further lien on 
or against either of the above-mentioned bonds. 
Yours respectfully, 


Ek. HOUSTON. 


Also the following :— 


TALLAHASSEE, Fia., April 6th, 1871. 


Sir :—I hereby recall my letter of instructions to you, 
dated January 12th, 1871, and also all instructions subse- 
quently given ; and now instruct you to deliver to Messrs. S. 
W. Hopkins & Co., of 58 Old Broad Street, London, the one 
thousand bonds of one thousand dollars each, to wit: One 
million dollars of the State of Florida issued to the Jackson- 
ville, Pensacola and Mobile Railroad Company, now held by 
you as trustee, whenever Edward Houston, Esq., shall au- 
thorize and direct you so to do; imposing upon you the sin- 
gle duty of procuring from Messrs. S. W. Hopkins & Co. 
their signature to the written agreement entered into with you, 
which is intended to fix upon them the responsibility of 
carrying out my original orders, and relieving you there- 


from. 


M. S. LITTLEFIELD, 
Pres. J, P. & M. R. R. Co. 


To T. B. CoppincTon, Esq. 


a ns ~ 
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And on the face of this instrument and across the writing 
was the following :— 


I hereby approve of and ratify this order. 


HARRISON REED, 
Governor of Florida. 


I do hereby authorize and request T. B. Coddington, Esq., 
to deliver the within mentioned bonds to S. W. Hopkins & 
Co., of London, as I have no further lien against them. 


_E. HOUSTON. 


Which was communicated to me by my firm in New York, 
prior to the cable from Houston ordering me to deliver the 
bonds. 


This defendant further says, that the said S. W. Hopkins 
& Co. had also a house in New York as well as in the city of 


- London, and were the same firm and composed of the said 


parties; and that the said S. W. Hopkins & Co. were then the 
fiscal agents of the State of Florida and of the said Jackson- 
ville, Pensacola and Mobile Railroad Company ; and that as 
aforesaid this defendant, as thus directed, did deliver said one 
thousand bonds numbered 3,001 to 4,000 inclusive to said S. 
W. Hopkins & Co. in London, and obtained their signature 
as in said instructions directed; that having delivered the 
said bonds on the 18th of April, as directed by cable from 
Houston, that afterwards the said S. W. Hopkins & Co. sent 
a message by cable to their New York house, notifying them 
of the receipt of the bonds, and thereupon the New York 
house of S. W. Hopkins & Co. sent the following letter to the 
partner of this defendant, and also sent Mr. Nichols the origi- 
nal receipt (Schedule F of complainant's bill) which this de- 
fendant had given to Houston as aforesaid, dated April 11th, 

to deliver the bonds, all of which the defendant was advised 
of by said partner as aforesaid. 
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That acknowledgment and letter is as follows :— 


S. W. Hopkins & Co., . 
71 Broadway, near Wall street, 
. New York, April tgth, 1871. 
George L. Nichols, Esq, 
Dear Sir :—A cablegram received this morning from our 
London house announces that Mr. Coddington has delivered 
the bonds. Enclosed please find Mr. Coddington’s original 
receipt to Mr. Houston, dated Tallahassee, January I1Itn, 
1871. Also Col. Houston's authority for the delivery. Please 
acknowledge receipt of these documents. We should be glad 
to know if you have anything from Mr. Coddington confirm- 
ing our dispatch. 
Yours very truly, 
S. W. HOPKINS & CO. 
Per L. L. Sprina. 


Q. 7. Will you please state whether or not said statement 
and exhibit contain a true history of the transaction which 


attended the receipt, transfer, and delivery of said bonds by 


youP 

A. The statement, so made in my answer, is entirely cor- 
rect. | | 
_ Q. 8. It appears from your answer that you received said 
bonds, and that such transaction occurred on or about the 
eleventh or twelfth day of January, 1871. Will you please 
state whether such is, or is not, the correct date of the trans- 
action referred to? 7 

A. The dates are;correctly stated therein. . 

Q. 9. Besides the matter stated in your answer, or a portion 
thereof, before set forth, will you please state any other or 
further matter or fact connected with the receipt and handling 
of said bonds not set forth therein? _ 


A. I took the obligation or undertaking of S. W. Hopkins | 


& Co.as directed by Littlefield and approved by the Governor 
of Florida and Houston, set forth in the interrogatory No. 7 
- preceding. 


69 


Q. 10. Will you state the numbers of the bonds of the 
State of Florida you so received and delivered:in the man- 
ner you have before stated? | 

A. Three thousand and one to four thousand, both inclu- 
Sive. 

Q. 11. At the time you received an exchange and delivered 
said bonds, were there or not one or more suits pending, enjoin- 
ing the receipt or delivery of the same? And if yea, please 
state by whom said suits were being prosecuted. 

A. There was such suit or there were such suits pending by 
Judge Westcott and Colonel Gamble, and injunctions were 
pending at that time. Colonel Gamble and Judge Westcott 
consented that I should take the bonds, and I supposed the 
suits were dismissed, but learned subsequently they were not. 


Adjourned until Monday, January 21st, 1878, at 11 o’clock 
A. M. 


Monpay, January 21st, 1878. 


Present—Counsel as before. 

Witness THomas B. CopDINGTON continued :— 

Q. 12. Please state what transpired or was said by the par- 
ties, to wit, Edward Houston, R. H. Gamble, Comptroller, Har- 
rison Reed, Governor of the State of Florida, in reference to 
said Florida Central Railroad bonds and the bonds of the 
State of Florida numbered above 3001 at or about the time 
said bonds were exchanged and the said State bonds de- 
livered to you, besides what you have before set forth, or 
either of them, separately or together. . 

A. Houston informed me that the State bonds which he 
had had, had been returned to the Governor, and the railroad 
bonds deposited with Gamble, who was Comptroller, for safe 
keeping, and that the Governor promised to exchange them 
back. The Governor hesitated about sending them back 
until some arrangement was made whereby the residue of the 
money over and above the special liens should be at the dis- 
posal of the State of Florida, which arrangement was made 
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subsequently. Mr. Gamble said in the presence of Houston 
that he objected to let the bonds go, as it would impair the 
value of the stock which he (Gamble) held, and which parties 
had agreed to buy and pay for which had not been paid for, 
and hence he had taken measures to stop the bonds going. 
The Governor said he was quite willing to exchange the 
bonds, if he could be satisfied that the money, after paying 
these liens upon them, would come back to the State and be 
applied for the purpose for which they were intended. 

Q. 13. Was or was not the object of the suits and injunc- 
tions you have spoken of on the part of Gamble and Judge 
Westcott the subject of conversation between Governor Reed 
and yourself, and the other parties, at any time when present ? 

A. I do not think I talked with Governor Reed about the 
suits of the other parties. 

Q. 14. It appears, then, from your answer previously given, 
that the proceeds of said bonds numbered above three thou- 
sand were to be disposed of exclusively in the manner stated 
in the papers dated January 11th and 12th, 1871. That is, 
after paying the private liens specified therein; the balance, 
which was to be placed to the credit of the State of Florida, 
in the National Trust Company in the city of New York. Is 
that what you mean to say? 

A. Yes; and I fnrnish you the papers, copies of the origi- 
nals, which will speak for themselves. The paper signed the 
11th of January, 1871, I now produce, and a copy of it; it is 
as follows :— 


TALLAHASSEE, FLa., January 11th, 1871. 


Received from Edward Houston, Esq., in trust and for his 
account one thonsand Florida Central Railroad Co. First 
mortgage bonds, payable to the State of Florida, for one 
thousand dollars each, with which I hereby undertake to ar- 
range with General M. S. Littlefield and other parties inter- 
ested, and collect from him or them the amount which it is 
admitted is due to said Houston, viz.: $163,026.71 with inter- 
est thereon at seven per cent. from the time M. S. Littlefield’s 
draft on S. W. Hopkins & Co. for said amount fell due, and 
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in addition thereto the sum of $5000 for costs and expenses 
incurred by said Houston, in suits brought by parties against 
said Houston in relation to these bonds, or other bonds, and 
the stock of the Florida Railroad Company, it being under- 
stood that all proceedings at law, or otherwise, are to be dis- 
continued, or if that be impossible, he is to be indemnified by 
responsible parties against all damages or costs arising out of 
said proceedings, it being further understood, that said Hous- 
ton shall, when paid, transfer and assign to said Littlefield all 
the stock in the Florida Central Railroad Company, or other 
securities which he holds or which were given him as collat- 
eral security to secure the above amounts due to said Hous- 
ton. 

And it is further understood and agreed, that said Codding- 
ton is to collect the further sums of money and pay to said 
Houston for account of the parties named below, which it is 
understood are a lien subsequent and inferior to said Hous- 
ton’s lien on these bonds, viz. :— 

M. D. Papy, Esq., the sum of $16,000. 

Col. R. H. Gamble, the sum of $15,000, who is to surren- 
der to said Littlefield three hundred shares of stock in the 
Florida Central Railroad Company, and $1700 in bonds of 
the Pensacola and Georgia Railroad Company and er: Talla- 
hassee Railroad Company at par. 

J. P. Sanderson, Esq., the sum of $57,560, and said J. P. 
Sanderson is to surrender the said Littlefield seventy shares 
of stock in the Florida Central Railroad Company, and com- 
ply with his agreements with said Littlefield, for which a part 
of said sum is in consideration. 

J. H. Flagg, Esq., the sum of $4000, for which he is to 
surrender the Central Railroad Company’s stock, and the 
Pensacola and Georgia Railroad bonds, which he holds, to 
said Littlefield. 

And also to pay for seventy shares of stock, now or lately 
held by J. B. Westcott, Jr., Esq., the sum of $3845.33, when 
said stock is to be delivered to said Littlefield. 

This arrangement is based on the assumption that the 
money will be paid:from the proceeds of bonds negotiated by 
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S. W. Hopkins & Co. of New York; the remainder of said 
proceeds is to be disposed of as directed by the parties inter- 


ested. ) 
(Signed) T. B. CODDINGTON. 


I approve and assent to the same. 


(Signed) M. S. LitTLEFIELD, 
Pres. J, P.& MR. R. Co. 


And the contents of the paper of January 12th, 1871, ap- 
pears in my previous answer, and is shown in question No. 7. 
In the letter of April 6th, 1871, Littlefield, president of the 
Jacksonville, Pensacola and Mobile Railroad Company, which 
letter was approved and ratified by Governor Reed of Florida, 
and authorized and requested by Houston, directed me to 
procure from S. W. Hopkins & Co. their obligation to carry 
out what I was originally directed to do in his letter of the 
12th of January, 1871. This letter of April 6th appears in 
question 7, and in conformity thereto I took from S. W. Hop- 
kins & Co., of London, a writing of which the following is a 
true copy, and the original of which is appended to copies of 


papers of the 11th of January, 1871, signed by me, and of | 


the 12th of January, 1871, copies of which also appear in 
question No. 7. 


M. S. Littlefield, Esq., 

We hereby agree to hold the net proceeds of the one thou- 
sand bonds of the State of Florida, for $1000 each, to be dis- 
posed of by us, subject to the performance of the instructions 
contained in the two documents, dated 11th and 12th of Jan- 
uary, 1871, of which copies are hereto annexed, dated this 
eighteenth day of April, 1871. 

S. W. HOPKINS & CO. 


The word “ net” inserted before signing. 
Lonpon, S. W. Hopkins & Co. 


I now present the originals of all these papers for inspection 
but retain them for my own protection, and I have now and 
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here compared the copies, as they above appear, with said 
originals now in my possession, and know said copies to be 


correct. 


Q. 15. Did you not receive at any time any money derived 
from the proceeds of the bonds numbered above anes thou- 
sand ? 

A. No, sir. 

Q. 16. Did you know what became of the said State bonds 
numbered above three thousand which you say you received 
on the 12th of January, 1871, and took to London? State 
to the best of your knowledge as to the disposal of said bonds 
and their present condition ? 

A. I delivered the State bonds 3001 to 4000, to S. W. Hop- 


-kins & Co., of 58 Old Broad street, London, on the eighteenth 


day of April, 1871. That is the last I have seen of them, ex- 
cept the two hundred and twenty-four bonds which were can- 
celed. I am informed and believe that afterwards eight hun- 
dred of these bonds numbered 3201 to 4000, both inclusive, 
were brought by S. W. Hopkins & Co., and deposited in the 
Supreme Court of the State of New York, and by that court 
placed in the hands of George G. Haven, receiver of the 
court. John Collinson, on the 6th of December, 1872, re- 
ceived the said eight hundred bonds from the said Haven, by 
order of the said court. That Collinson returned to the State 


of Florida, or its agent, and canceled two hundred and twen- 


ty-four of said bonds, 3777 to 4000, both inclusive ; that eight 


of these eight hundred bonds, numbered 3769 to 3776, both 


inclusive, and (two hundred) other of these one thousand 
bonds, numbering 3001 to 3200 both inclusive, not included 
among the above eight hundred, were taken by Collinson un- 
der an optional agreement, leaving five hundred and sixty- 
eight bonds, 3201 to 3778, both inclusive, which were placed 
in the Bank of England, by order of the Chancellor, on mo- 
tion of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, in proceedings instituted by myself in London, England, 
against the Jacksonville, Pensacola and Mobile Railroad 
Company, to enforce special performance of a contract or 


74 


agreement, the said five hundred and sixty-eight bonds being 
a part of the eight hundred above mentioned. Mr. Collinson 
took the two hundred bonds before mentioned, undér an op- 
’ tional arrangement dated August, 1872, in London, or under 
the proceedings in the Supreme Court of the State of New 
York. 

Q. 17. Do you know to what use or purpose the two hun- 
dred and eight bonds which you say said Collinson took under 
an option were applied ? 

A. I am informed and believe that two hundred of them 
were taken by Collinson to provide for interest on the 
previous issue of three thousand bonds by the State of 
Florida; the other eight bonds Collinson received with some 
other bonds of a previous issue in settlement of some suit 
against Hopkins & Co., in London, under the arrangement of 
August, 1872. | 

Q. 18. What was the amount of your individual debt or 
lien upon said bonds, and by whom was the debt contracted— 
-I mean the bonds numbered above 3000? 


A. The lien was $40,000, and interest from August, 1872, . 


recognized and confirmed under the arrangement in London, 
_ of that date, by the Jacksonville, Pensacola and Mobile Rail- 
road Company with me, based upon $15,000 due to Gamble, 
and $25,000 to be paid to me, under an arrangement by Lit- 
tlefield, president of said road, with Hopkins & Co. (to be paid 
to me) in 1871, the $15,000 being referred to in the papers of 
January 11th and 12th, 1871, before referred to, to be paid to 
me for Gamble. 

~Q. 19. Did or not the State of Florida constitute and 
authorize said Hopkins & Co. as its agent to receive and han- 
dle said State bonds, and to apply the proceeds according to 
its directions, over and above the discharge of the special 
liens heretofore mentioned ? 

A. I understood Hopkins & Co. were agents of the State 
of Florida, and that by the letter of April 6th, 1871, signed 
by Littlefield, president of the Jacksonville, Pensacola and 
Mobile Railroad Company, approved by the Governor of 
Florida, Harrison Reed, and authorized by Houston, Hopkins 
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& Co., were authorized to so apply the proceeds over and 
above the surplus liens. 

Q. 20. Referring again to your answer in the suit of The 
Western North Carolina Railroad Company vs. George F. 
Drew, Governor ¢¢ a/., paragraph xx, page 21, you state: ‘ This 
defendant further says that in this whole transaction relating to 
these one thousand State of Florida bonds, number 3001 to 
4000, inclusive, this defendant was acting as the agent and trus- 
tee of Edward Houston, and not of any other party, State, cor- 
poration, or individual ;” does that answer express the real 
capacity and relation in which you acted in the handling of 
said bonds ? 

A. I was primarily agent of Houston. What I did was 
by direction of the president of the railroad company and 
with the approval of the Governor of Florida, as well as of 
Houston. | 

Q. 21. In the previous part of your examination, and under 
folios 40-41 of your printed answer in said suit, you state 
that you took the bonds above 3000 from Tallahassee to 
Thomasville, Georgia, by private conveyance, on or about the 
21st of January, 1871; will you state why that mode of trav- 
eling was adopted? And if any reason was assigned there- 
for, state by whom and what was said ? 

A. Littlefield, president of the railroad company, provided 
a carriage, and sent his secretary with me from Tallahassee to 
Thomasville, and thence by rail to Charleston, South Caro- 
lina, as he said, for the safety of the bonds, as he said he did 
not know but that some other parties having claims against 
the road might get out an attachment and institute other suits. 
I intended to have gone by rail from Tallahassee by way of 
Live Oak, to Savannah, but took this other route by direction 
of Mr. Littlefield. 

Q. 22. Do you know or can you state any other matter or 


_ thing material to the interest of either party to this suit not 


hereinbefore stated? And, if yea, state the same fully and 
particularly, as if thereto specifically interrogated ? 

A. No. | 
T. B. CODDINGTON. 
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Subscribed and sworn to before me this twenty-first day of 
January, A. D. 1878. 
James M. BALL, 
R. E. STILWELL, 
Examiners. 


INJUNCTION Bitt.—GAMBLE ET AL. vs. HOUSTON ET AL. 
(Schutte Record, 957-905.) 


CIRCUIT Gower OF FLORIDA, SECOND JUDICIAL CIRCUIT IN 
LEON County. 


Robert H. Gamble and James D. Westcott, Jr., plaintiffs, in be- 
half of themselves and others, stockholders and members of 
the Florida Central Railroad C vepany. 


VS. 


Edward Houston, Mariana D. Papy, John P. Sanderson, Milton 
S. Littlefield, the Florida Central Railroad Company, and the 
Jacksonville, Pensacola ond Mobile Railroad Company. 


‘Robert H. Gamble and James D. Westcott, Jr., citizens of 
the State of Florida, residents of the county of Leon, plain- 
tiffs in behalf of themselves and others like themselves, 
stockholders and members of the Florida Central Railroad 
Company, plaintiffs, bring their complaint against Edward 
Houston, a citizen of Florida, and likewise a resident of the 
county of Leon; Mariana D. Papy, a citizen of the State of 
Florida, and resident of the county of Leon; Milton S. Lit- 
tlefield, a resident of the county of Leon; and against the 
Florida Central Railroad Company, a corporation created by 
and organized under the laws of the State of Florida, plain- 
tiffs, complain and say: That under and by virtue of the pro- 
visions of an act of the Legislature of the State of Florida, en- 
titled ‘“‘ An act to incorporate the Florida, Atlantic and Gulf 


Central Railroad Company and for other purposes,” approved 


—_ 
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January 24th, A. D., 1851, and of the provisions of an act of 
the legislature of the State of Florida, entitled “An act to 
amend an act to incorporate the Florida, Atlantic and Gulf 
Central Railroad Company, approved January 7th, 1853, 
the Florida, Atlantic and Gulf Central Railroad Company 
was incorporated, and by that name the stockholders and 
members of said company, their successors and assigns, were 
authorized to construct and operate a railroad from some 
tributary of the Atlantic Ocean within the limits of the State 
of Florida having a sufficient outlet to the ocean to admit of 
the passage of sea steamers running through the State in the 
most eligible direction to some point, bay, or arm, or tributary 
of the Gulf of Mexico west of the Apalachicola river in West 
Florida having a sufficient outlet for sea steamers, and that in 
accordance with the rights concurred by these acts said come 
pany constructed a railway from the town of Jacksonville, on 
the St. John’s river, in East Florida, to the town of Lake City, 
in the county of Columbia, and operated the same for a nume- 
ber of years. That in accordance with the authority granted 
by an act entitled “ An act to provide for and encourgé a lib- 
eral system of internal improvements in this State,” the said 
Florida, Atlantic and Gulf Central Railroad Company, for the 
purpose of constructing the railway authorized, issued a large 
amount of bonds; that under the provisions of the said act 
and the contract therein expressed by the company these 
bonds constituted a first lien or mortgage on the road-bed, 
iron equipments, work shops, depots, and franchises: of the 
company ; that by said act and contract it was provided that 
in case the said company failed to pay the interest on said 
bonds and the sum of one per cent. per annum as a sinking 
fund, it was made the duty of certain trustees therein named, 
after the expiration of thirty days from such failure or re- 
fusal to take possession of said railroad and all its property 
of every kind, and advertise the same for sale at public 
auction to the highest bidder either for cash or additional ap- 
proved security. 

Plaintiffs further show unto your Honor that the said com- 
pany, having failed to comply with the requirements of the 
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statute in reference to to the interest and sinking fund as 
aforesaid, and having done acts which authorized the trustees 
aforesaid to take possession of the road and sell the same, the 
said trustees took possession of said railroad extending from 
Jacksonville to Lake City and all its property, and after due 
and legal notice, and in conformity with the statute and con- 
tract sold the same at public auction on the fourth day of 
March, A. D. 1868; that at said sale William E. Jackson and 
his associates became the purchasers thereof; that the pur- 
chasers, William E. Jackson and his associates, by an act of 
the Legislature of the State of Florida, approved July 29th, 
1868, were vested with the powers and franchise granted to 
the Florida, Atlantic and Gulf Central Railway Company by 
the aforesaid act entitled ‘“‘ An act to amend an act to incorpo- 
rate the Florida, Atlantic and Gulf Central Railroad Com- 
pany approved January 7th, 1853.” And they and their 
successors and assigns were authorized and empowered to 
exercise the said powers and franchises so far only as they 
appertain to the railroad constructed as aforesaid by the 
Florida, Atlantic and Gulf Central Railroad Company from 
the city of Jacksonville, in Duval county, to Lake City, in 
Columbia county, in this State, and were made a body politic 
and corporate under the name and style of the Florida Central 
Railroad Company; that the said road if a “public work ” 
at all, is a “completed public work,” and that the Florida 
Central Railroad Company under its charter, which charter is 
a contract between the individual stockholders upon the one 
side, and the State and the corporation on the other, is in- 
vested with no functions, rights, or powers, except such as 
pertain to a completed road, and that in point of fact, the sole 
purpose for which the corporation exists and for which the 
charter was granted, is the operation, control, management, 
and maintenance of a complete line of railway extending 
from Jacksonville to Lake City; that the plaintiffs are stock- 
holders and members of the said Florida Central Railroad 
Company, and that the said defendants, Milton S. Littlefield, 
Edward Houston, Marianna D. Papy, and John P. Sanderson 
are likewise stockholders and members of the said company, 
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and that the said John P. Sanderson is the president of the 
said company; that the said Littlefield is or was and now 
claims to be the owner and holder of a majority of the stock 
of the Florida Central Railroad Company. 

Plaintiffs further show and state, that at the time of the sale of 
the said Florida, Atlantic and Gulf Central Railroad Company 
as aforesaid by the said trustees, a line of railroads extending 
from Lake City to Quincy was being operated by the Pensa- 
cola and Georgia Railroad Company, a company duly incor- 
porated for that purpose ; that said railway company in like 
manner as is hereinbefore stated to the Florida, Atlantic and 
Gulf Central Railroad Company issued bonds which were a 
first mortgage on its road-bed, property, and franchises; that 
under the act authorizing these bonds it was provided that 
in case the company failed to make certain payments of the 
interest, as well as a sinking fund to pay the principal, the 
trustees of the Internal Improvement fund should take pos- 
session of the railroad and all its property of every kind, and 
sell the same after due advertisement ; that the company hav- 
ing so failed, a sale was made, and the road was purchased 
by parties, some of whom were unknown to plaintiffs; that 
the said purchasers subsequently transferred their bid on. the 
said road to parties connected with the other line of railway 
extending from Lake City to Jacksonville. 

Plaintiffs further show that subsequent to the sale a majority 
of the stock in both lines of railway became owned by Milton 
S. Littlefield, and that the said Littlefield and others devised 
a scheme by which, contrary to the rights of the plaintiffs, 
they would consolidate the two lines of railway and forée the 
members and the stockholders of the Florida Central! Rail- 
road Company, contrary to their charter, as well as to their 
interest, to undertake the extension of a line of road from 
Quincy, Florida, to some point west in the direction of 
- Mobile, Alabama. That in accordance with this design, the 
said parties who own a majority of stock in each company, or 
rather who own a majority of stock in the Florida Central 
Railroad Company, and the largest interest in the purchase of 
the Pensacola and Georgia Railroad Company, for they had 


80 


not then and have not now any charter to operate the Pensa- 
cola and Georgia Railroad, or the line of road once so called, 
obtained the passage of an act by the Legislature of the State 
of Florida, entitled “ An act to perfect the public works in 
this State.” That this act provided that in order to maintain 
and equip a railroad from Jacksonville to Pensacola, George 
W. Swepson, M. S. Littlefield, J. P. Sanderson, and others, 
their associates, successors, and assigns, were constituted a 
body politic and corporate under the name of the Jackson- 
ville, Pensacola and Mobile Railroad Company, and also that 
the said company should be vested with the like powers, fran- 
chises, and privileges as were or are conferred by the act to 
incorporate the Florida, Atlantic and Gulf Central Railroad 
Company, and the act to amend an act entitled “ An act to 
incorporate the Florida and Gulf Central Railroad Company,” 
although in fact, all the franchise and power vested by this 
act in so far as they pertain to the railway from Lake City to 
Jacksonville had been previously vested in the Florida Central 
Railroad Company, on already “ perfected and completed 
public work.” 

Plaintiffs further allege and state that these parties or the 
corporation were granted the exclusive right to build a rail- 
road with one or more tracks from Quincy to the Alabama 
State line, and that in order thus to build the said road, or 
rather to extend two already completed public railways to 
points further westward, the Governor of the State of Florida 
was directed to deliver to the president of this new corpor- 
ation coupon bonds of the State to an amount equal to $14,- 
ooo per mile of the estimated Iength of the road from Quincy 
westward to the Alabama line, according to the certificate of 
the president under the corporate seal, and the same amount 
per mile for the excess above this estimate if, after the road 
shall be definitely located, it shall be likewise certified that the 
length of the road is greater than the first estimate, but said 
estimate shall not exceed in length the roadway already com- 
pleted from Quincy to Jacksonville, and from Tallahassee to 
St. Mark’s united, the said bonds shall be of the denomination 
of $1000, signed by the Governor, countersigned by the trea- 
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surer, sealed with the great seal of the State, shall bear seven 
per cent. interest, payable semi-annually, and shall be payable 
to bearer; they shall be dated on the first day of July, A. D. 
1869, and shall be due thirty years thereafter, and principal 
and interest shall be payable at such place in the city of New 
York as the Governor shall designate. 

That said act further provided that in exchange for the 
bonds of the State above described, the president of the 
said Jacksonville, Pensacola and Mobile Railroad Company 
should deliver to the Governor of the State coupon bonds 
of the company, bearing a like rate of interest, payable to the 
State of Florida, signed by the president, sealed with the cor- 
porate seal, coupons payable to the State of Florida, authen- 
ticated by the written or engraved signature of the president, 
the bonds to be of such denomination not less than $1000, as 
the said company may choose, and principal and interest shall 
be payable at the same time and place as the aforesaid State 
bonds; that under the provisions of this act the State was to 
have a statutory lien on the entire length of the road, and on 
all the property of the company, and in case of failure of the 
company to pay either principal or interest of the bonds, it 
was made lawful for the Governor to enter upon and take pos- 
session of said property and franchises, and sell the same at 
public auction. 

Plaintiffs further show unto your Honor that bonds pur- 
porting to be bonds of the Florida Central Railroad Com- 
pany (which were not authorized by said act) to the extent 
and in the amount of $1,000,000, were issued at the instiga- 
tion of the said Milton S. Littlefield. That it is claimed that 
these bonds constitute a statutory lien upon the line of road 
in which plaintiffs are interested, and that the said bonds are 
in the custody and control of Edward Houston, under the 
following circumstances, viz.: That on or about the 13th of 
May, A. D. 1870, defendant M. S. Littlefield was indebted to 
defendant E. Houston in the sum of $163,026.70 for the pur- 
chase of certain stock of E. Houston in said Florida Central 
Railroad Company, and no other private accounts not con- 
nected in any manner with the operation or maintenance of 
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the said line of road from Jacksonville to Lake City; that 
these bonds were about being issued and placed in the control | 
of the said Littlefield, and that the said Houston objecting to 
the creation of said liens or to their passing into the hands of 


purchasers or to the State without security from his stock a 
debt, the said Houston and Littlefield executed and en- "y 
tered into articles of agreement, of which the following is a 

copy :— 


STATE OF FLorIDA, \ 

Leon Counry. 

This agreement, made and entered into at the city of Tal- 
lahassee, in the county and State aforesaid, between Milton 
S. Littlefield, party of the first part, witnesseth, that whereas 
the said Edward Houston owns and holds a certain dratt, 
which is in the words and figures following, to wit :— 


* 
i oe 


$163,026.70. TALLAHASSEE, May 13th, 1870. 


Sixty days after date pay to the order of Edward Houston 
one hundred and sixty-three thousand and twenty-six 70-100 
dollars, value received, and charge the same to account of, 
Acceptance waived, M. S. LITTLEFIELD, 
| J, P.& M. R. R. Co. 
Messrs. S. W. Hopkins & Co., : 

71 Broadway, New York. 


For the payment of which draft the said Edward Houston 
has and holds as security the following securities : One hun- 
dred and three First Mortgage Bonds of the Pensacola and 
Georgia Railroad Company and the Tallahassee Railroad ” 
Company, amounting to $103,000 of said bonds; one thou- 
sand and three hnndred shares of the capital stock of the 

. Florida Central Rallroad, four drafts of George W. Swepson, | 
M. S. Littlefield, accepted by said Littlefield; one draft tor 
$26,520, due at six months; one draft for $27,030, due at nine 
months; one draft for $8050, due at fifteen months, all of said 
drafts bearing date August 2d, 1869, and amounting in the 
aggregate to the sum of $109,140, exclusive of interest there- 
on; and whereas the said draft of $163,026.70 was given to 
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.the said Houston for value received in the various transac- 


tions between the parties relative to the Jacksonville, Pensa- 
cola and Mobile Railroad Company, and the Florida Central 
Railroad Company, growing out of the late Pensacola and 
Georgia Railroad Company, and said Florida Central Rail- 
road Company, and Tallahassee Railroad Company; and 
whereas it is the great interest of said parties of the first and 
second parts that money should be raised to promote the 
interest of said Florida Central Railroad Company to extend 
and provide for the business of said company, and to pay 
said draft when due ; and whereas the said parties of the first 
and second parts are owners and proprietors of more than 


‘a majority of the capital stock of said Florida Central Rail- 
road; 


Therefore Know all Men by these Presents, That the said 
parties of the first and second parts do hereby covenant and 
mutually agree, each with the other, that they do cause to be 
issued $1,000,000 of the First Mortgage Bonds of the Flor- 
ida Central Railroad Company of like denomination and effect 
and condition as the First Mortgage Bonds of the Jackson- 
ville, Pensacola and Mobile Railroad Company, which said 
one million of dollars of said bonds are to be placed in the 
hands of the said Edward Houston as additional security for 
the payment of said draft for $163,026.70, to be held by the 
said Houston in addition to the securities aforesaid for the 
faithful payment of said draft at maturity ; avd it is further 
agreed, That if the said draft is not paid at maturity, then, and 
in that case, the said Edward Houston is hereby authorized 
and fully empowered to cause said one million of dollars of the 
bonds of said Florida Central Railroad Company, placed in 
his hands as security for said draft as aforesaid,:to be sold at 
public outcry in the city of New York after default of pay- 
ment of said draft upon giving ten days’ notice of said sale of 
said bonds, and of the time and place of said sale to Milton 
S. Littlefield by mail to his residence at Tallahassee, Florida, 
and by giving like notice to Messrs. S. W. Hopkins & Co., 
No. 71 Broadway, New York City, by delivering said notice 
at their office, and by giving ten days’ notice of said sale 
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in the New York //era/ld, by advertisements, at which sale of 
said bonds the said Edward Houston may become the pur- 
chaser. And in the event of the sale being made as afore- 
said the said Edward Houston, after first paying said draft 
and the expenses of said sale of bonds, shall pay over all the 
moneys arising from said sale, and all the securities now in 
his hands, and heretofore set forth and enumerated, to the 
said Milton S. Littlefield, and the said Houston shall only 
retain of or from said sale of bonds and securities aforesaid 
sufficient to pay said draft and expenses of selling said bonds, 


Ln Witness Whereof, The said parties have hereunto set their 
hands and seals this thirtieth day of May, A. D. 1870. 


MILTON S. LITTLEFIELD. [seat] 
E. HOUSTON. [SEAL] 


Signed, sealed, and executed in the presence of 


D. P. HoLLanp, 
E. K. HoOLLINGER. 


Plaintiffs further show and state that subsequently and on 
or about the seventh day of June, A. D. 1870, this agreement 
was modified and another agreement entered into, of which 
the following is a copy :-— 


The agreement made between Milton S. Littlefield and. 
Edward Houston, dated the thirtieth day of May, A. D. 1870, 
is hereby modified, changed, and altered, as follows, to wit :— 

First—lIn lieu of the $1,000,000 of First Mortgage Bonds 
of the Florida Central Railroad Company, which by said 
agreement were to be placed in the hands of said Hous- 
ton as security for the payment of the draft in said agree- 
ment mentioned, there shall be placed in the hands of said 
Houston as security for the payment of the draft in said 
agreement mentioned, the same amount of bonds of the State 
of. Florida to be exchanged for the said bonds of the Florida 
Central Railroad Company. 
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Second —lIf said draft be not paid at maturity, the said 
Houston is authorized and empowered to sell said bonds of 
the State of Florida at public outcry, giving the like notice 
of sale as provided for in said agreement, and said Houston 
may become a purchaser at said sale. 

Lhird.—After first paying said draft and expenses of sale, 
said Houston shall, out of the balance of the proceeds arising 
from sale of bonds, if sufficient for this purpose, pay to John 
P. Sanderson the sum of $75,560; to M. D. Papy, $16,000; 
to T. W. Brevard, attorney of certain holders of bonds of the 
Pensacola and Georgia Railroad Company, if certain negotia- 
tions now pending for their purchase shall be consummated, 
the sum of $40,000; to John P. Sanderson, president of the 
Florida Central Railroad Company, the sum of $340,000; 
after these payments the balance, if any, to be paid to said 
Littlefield. 

Fourth —When said draft shail mature, said Houston, in- 
stead of selling said bonds of the State, shall have the option 
and choice of returning the same to the State and receiving 
in lieu thereof the $1,000,000 of First Mortgage Bonds of the 
Florida Railroad Company, exchanged for the State bonds as 
aforesaid. ) 

Fitth —If under the option and choice given to said Hous- 
ton to return the bonds of the State of Florida aforesaid to 
said State, and receive in lieu thereof the bonds of the Florida 
Central Railroad Company as hereinbefore provided, said 
Houston upon delivering said bonds of the Florida Central 
Railroad Company received from the State as aforesaid, to 
the president of said company, shall receive and have exe- 
cuted and delivered to him in lieu thereof other First Mort- 
gage Bonds of said company, which said bonds shall be made 
payable to bearer and shall be good, effectual, and first lien on 
said road. 

Stxth.—Upon receiving said First Mortgage Bonds of the 
Florida Central Railroad Company from the president thereof, 
as above provided for, the said Houston shall hold the same 
as security for the payment of said draft, and is authorized and 
has the power at any time after giving thirty days’ previous 
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notice to the president of said company, to sell the said bonds 
so received from the president of said company at public out- 
cry in the city of New York, at which said Houston may be- 
come a purchaser, and said Houston shall, after first paying 
said draft and the expenses of said sale, dispose of and pay 
over the rest and residue of the proceeds of the sale of said 
bonds, if any, to the persons named, and for the amounts 
named, as provided for in the third clause hereof. 

Seventh—lIf said Littlefield shall pay said draft before or at 
its maturity, said Houston shall deposit said bonds of the 
State of Florida, placed in his hands under the first clause 
hereof, with S. W. Hopkins & Co., No. 71 Broadway, New 
York, with the stipulation and agreement that they, the said 
Hopkins & Co. shall, in disposing of said bonds, hold the 
proceeds of said sale subject to the claims and for the amounts 
mentioned in the third clause hereof, to wit: John P. Sander- 
son, the sum of $57,560; M. D. Papy, $16,000; T. W. 
Brevard, attorney of certain holders of Pensacola and Georgia 
Railroad bonds, the sum of $40,000, if negotiations ‘now 
pending for their purchase shall be consummated; John P. 
Sanderson, president of the Florida Central Railroad Com- 
pany, the sum of $340,000; said Hopkins & Co., after first 
paying the amounts above named out of the proceeds of the 
sale of said bonds, shall pay the rest and residue, if any, of 
the proceeds of the sale of said bonds to said Littlefield. 

Witness our hands and seals, the seventh day of June, 
A. D. 1870, at Tallahassee, Florida. 


M.S. LITTLEFIELD. [seat] 
Kk. HOUSTON. [SEAL] 


Signed, sealed, and executed in our presence, the words 
“the sum of $40,000” interlined on the page before signing 


and sealing. 
(Signed) A. J. PEELER. 


Plaintiffs state and allege that the said defendants Papy and 
Sanderson have each an interest in the bonds, as the fore- 
going contract discloses. 
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Plaintiffs further show that $1,000,000 of the State bonds 
instead of the company bonds passed into the hands of the 
said Houston originally, and that the said Houston, as well as 
the said Littlefield, and the said Sanderson, and the said Papy 
proceeded to the city of New York, where great efforts were 
made by the said Littlefield to sell said bonds. That, failing 
in this, the said Houston returned to the State of Florida 
bringing with him the said State bonds, and that in exchange 
for said State bonds, which he was authorized to do by con- 
tract and agreement with the parties, he obtained from the 
Governor of the State the First Mortgage Bonds of the said 
company, which said bonds he holds as a security for his own 
stock debt and the debts named in the contract, none of 
which are debts of the company, or if so, to but a very small 
amount. 

Plaintiffs further show that they are informed and believe, 
that it is not the desire of the said Sanderson, or the said 
Papy, that these bonds should be surrendered by the said 
Houston, but they allege that the said Houston, in the event 
certain acts are performed by the said Littlefield, to wit, the 
performance of his said agreement with him, feels it his duty 
to deliver said bonds, and will do so unless restrained by the 
process of this court from so doing, and that the said Little- 
field is now urging a delivery of the bonds, and there is, in 
the judgment of the plaintiffs, great danger that they will pass 
into his hands. 

Plaintiffs further allege that the said Littlefield now states 
that he has completed arrangements, as to the State bonds, 
for their sale, and that he is already to deliver the bonds to 
the purchasers if he gets possession of them, which he pro- 
poses to do by surrendering the company’s bonds to the 
Governor. 

Plaintiffs further allege that the said bonds are, as far as the 
said Littlefield has any control of them under this contract, 
improperly under his control, and that he has no right to use 
_ the road and cover it with liens to raise money to.pay private 

debts, notwithstanding he is the owner of a majority of the 
stock. 
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Plaintiffs as the relief which they are entitled to “demand” 
or pray :— 


First—That defendant Edward Houston may be restrained 
and enjoined, until the hearing of this cause, from in any 
manner disposing of said bonds by sale or otherwise, or part- 
ing with the control of the same, or delivering the same to 
any other person. . 

_ Second—That the said Houston may be decreed and or- 
dered to deliver the said bonds of the said Florida Central 
Railroad Company up to be canceled, as being unauthorized 
by; and contrary to, the rights of plaintiffs, and that the same 
may be canceled, and for such other relief as to your Honor 
may seem proper. 

| JAMES D. WESTCOTT, Jr., 

R. H. GAMBLE. 


STATE OF Fiorina, | 
Lreox County.  f 


Before me, Edwin M. Randall, Chief Justice Supreme Court 
of Florida, came Robert H. Gamble and James D. Westcott, Jr., 
who, being duly sworn, say that the matters set up in the fove- 
going complaint as of their own knowledge are true, and that 
those stated upon information derived from others they believe 
to be true. | 

JAMES D. WESTCOTT, Jr., 
~R. H. GAMBLE. 


Sworn to and subscribed before me the sixth day of Jan- 
uary, A. D. 1871. 
E. M. RANDALL, 
Chief Justice Supreme Court of Florida. 


(Endorsed.) Filed’ in the office of Clerk of the Circuit 
Court, Leon County, May 14th, 1874. 


C..H. EDWARDS, 
Clerk. 
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In the Circuit Court for the Second Judicial Circuit of 
Florida, in Leon County. 

The State of Florida to Edward Houston, Milton S. Little- 
field, Marianna D. Papy, John P. Sanderson, and the Florida 
Central Railroad Company, greeting : 

You are hereby summoned and required to answer the 
complaint of Robert H. Gamble and James D. Westcott, Jr., 
plaintiffs, against you, which will be filed in the office of the 
clerk of the Circuit Court of Leon county at the court house 
in Tallahassee, and to serve a copy of Your answer on either 
of the undersigned, at his office in Tallahassee aforesaid, 
within thirty days after service of this summons, and if you 
fail so to answer, the plaintiffs will apply to the court for the 
relief demanded in this complaint. : 


JAMES D. WESTCOTT, Jr., 
R. H. GAMBLE. 


Dated January 7th, 1871. 


(Endorsed.) Due and legal notice of this summons ac- 
knowledged. M. D. Papy, Tallahassee, Florida, January 7th, 
1871. Filed in the Clerk’s Office, June roth, 1874. 

C. H. EDWARDS, 
Clerk. 


Robert H. Gamble and James D. Westcott, Jr., 
VS. 


Edward Houston, Milton S. Littlefield, et alias. 


On reading the complaint in this cause and upon considera- 
tion thereof, and upon the plaintiffs’ entering into and under- 
taking without security, in the sum of $2000, as required by 
section 171 of the art or Code of Procedure of this State, it 
is considered that the prayer of said complainant for injunc- 
tion be granted, and it is ordered that the said defendant 
Edward Houston be and he is hereby enjoined and restrained 
from in any manner disposing of the bonds of the Florida 
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Central Railroad Company in said complaint mentioned, by 
sale, or otherwise parting with the control of the same as to 
any person until the further order of this court. Adjudged 
and ordered at Chambers this seventh day of January, A. D. 
1871. 


< 


P. W. WHITE, 
Judge Second Judicial Circuit of Florida. 


ACT OF THE LEGISLATURE OF FLORIDA, APPROVED JUNE 24TH, 


1860. 
Chapter 1716. No. 4. 


AN ACT 


To perfect the Public Works of the State. ae. 


The people of the State of Florida, represented in Senate 
and Assembly, do enact as follows :— 

SECTION I. In order to secure the speedy completion, equip- 
ping, and the maintenance of a connection by railroad between 
Jacksonville, on the Atlantic coast,and Pensacola, on the Gulf 
coast, and Mobile in Alabama, running through the State of 
Florida, the following named persons, viz., George W. Swep- 
son, Milton S. Littlefield, J. P. Sanderson, J. L. ReQua, Wil- 
liam H. Hunt, their associates, successors, and assigns, are 
hereby constituted a body politic and corporate, under the 
name of the Jacksonville, Pensacola and Mobile Railroad 
Company, and, as such, shall have and use a common seal, 
may sue and be sued, plead and be impleaded, may purchase 
and hold real and personal property, which may be neces- 
sary or useful for the purposes of the road, and sell and con- 
vey the same in fee, or for a less estate, or by way of mort- 
gage or otherwise, and may make and enforce for the gov- 
ernment of the corporation such by-laws and regulations not 
contrary to the Constitution and laws, as they may deem best. 
The said company is hereby vested with the like powers, 
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franchises, and privileges as were and are conferred by the 
act to incorporate the Florida, Atlantic and Gulf Central Rail- 
road Company, and the act to amend an act entitled An act 
to incorporate the Florida, Atlantic and Gulf Central Railroad 
Company. 

SEc. 2. The said corporators, associates, successors, and 
assigns, shall have power to fix the capital stock of the com- 
pany, the shares of which shall be one hundred dollars each, 
and shall designate the times and places of holding the meet- 
ings of the company. The first meeting shall be called 
within thirty days after this act goes into operation, by notice 
signed by either of the following named corporators, viz. : 
George W. Swepson, Milton S. Littlefield, J. P. Sanderson. 
The said corporators, their associates, successors, and assigns, 
shall prescribe the number of directors of this company and 
their term of service, and likewise the term of office, compen- 
sation, and duties of the president and all other officers. A 
majority of the corporators shall be a quorum to do business. 

Sec. 3. The directors, or a majority of them, shall have 
power to transact all business of the company, unless other- 
wise ordered by the stockholders; may declare dividends of 
profits, if any, and, in general, make and enforce al] such rules 
and regulations consistent with the by-laws of the company, 
as they may deem fit. 

Src. 4. The Jacksonville, Pensacola and Mobile Railroad 
Company shall have the exclusive right for twenty years to 
build a railroad, with one or more tracks, from the terminus 
of the Pensacola and Georgia Railroad at Quincy, touching 
at Marianna, in Jackson county, and at a point within five 
miles from Eucheeanna in Walton county, thence touching at 
Milton, in Santa Rosa county, to the Alabama State line, in 
the direction of Mobile in Alabama, crossing the Pensacola 
and Louisville Railroad north of Pensacola, with the privilege 
of continuing the same to Mobile, and of connecting with any 
railroad running to Mobile. 

Sec. 5. The said company shall have the right and privi- 
ege to construct said railroad for the transportation of passen- 
gers, produce, goods, wares, and merchandise, and all other 
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articles whatsoever through any lands of the State of Flon.da ; 
and the right of way is hereby granted for the same, two hun- 
dred feet in width, with the right to take stone, timber, earth, 
and materials, from any land belonging to the State, to be 
used in the construction, maintenance, and repairs of said rail- 

road. : 

Sec. 6. The said company is hereby authorized to contract 
for and receive conveyances of land, timber, and other mate- 
rials which may be required by the directors in the construc- 
tion, operating, maintenance, and repair of said railroad; and 
when the owner and company cannot agreé upon the price, 
or when the owner is an infant, non-resident, or on compos 
mentis, then it shall be lawful for the said company t apply 
to the sheriff of the county in which said lands or property 
are located, who shall summon the jury of seven disinterested 
freeholders, a majority of whom shall be authorized to assess 
the damages and return their award or judgment to the first 
circuit court of the county in which the said lands or other 
property may be located, which shall be entered by the clerk 
as the judgment of the court, and execution may issue thereon 
for the amount of said judgment and costs. Either party dis- 
satisfied with the assessment may appeal to the next term of 
the circuit court, on giving security for the prosecution of the 
appeal. Before proceeding to the discharge of the duties 
herein required, the jurors summoned as aforesaid shall take an 
oath or affirmation, to be administered by the sheriff that they 
will well and truly inquire in, and to the best of their judg- 
ment, assess the damages accruing to the owner or owners 
of said land or materials by means of the proposed construc- 
tion: Provided, That said work and the progress of construc- 
tion of said road shall in no wise be delayed on account of 
the proceedings had or to be had as aforesaid. 

Sec. 7. The property so assessed and paid for by said rail- 
road company, in conformity with the provisions of this act, 
and all donations from any source for the same, shall for ever 
afterwards belong to and become the property of said rail- 
road company, its successors, in fee simple.. Subscriptions to 
the capital stock of said railroad company may be made in 
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lands, labor, and material, upon such terms as may be agreed 
upon by the directors and the owner or owners thereof. 

Sec. 8. The directors of said company shall have the right 
to demand and receive such prices and sums for fare and the 
transportation of freight, produce, and merchandise as may 
be authorized and fixed by the by-laws of said company. 

Sec. 9. In order to aid the said Jacksonville, Pensacola and 
Mobile Railroad Company to complete, equip, and maintain its 
road, and to aid in perfecting one of the public works em- 
‘braced in the internal improvements of the State, the Gov- 
ernor of the State is hereby directed to deliver to the presi- 
dent of the said company coupon bonds of the State to an 
amount equal to $14,000 per mile of the estimated length of 
the road from Quincy westward to the Alabama line, accord- 
ing to the certificate of the president, under the corporate 
seal, and the same amount per mile for the excess above this 
estimate, if, after the road shall be definitely located, it shall 
be likewise certified that the length of the road is greater 
than the first estimate, but said estimate shall not exceed in 
length the roadway already completed from Quincy to Jack- 
sonville, and from Tallahassee to St. Mark’s united. The said 
bonds shall be of the denomination of $1000, signed by the 
Governor, countersigned by the Treasurer, sealed with the great 
seal of the State, shall bear seven per cent. interest, payable 
semi-annually, and shall be payable to bearer. They shall be 
dated on the first day of July, 1869, and shall be due thirty 
years thereafter, and principal and interest shall be payable at 
such place in New York City as the Governor shall designate. 
The coupons for interest shall be payable to bearer, and shall 
be authenticated by the written or engraved signature of the 
Treasurer. 

Sec. 10. In exchange for the bonds of the State above de- 
scribed, the president of the company shall deliver to the 
Governor of the State coupon bonds of the company, bearing 
a like rate of interest, payable to the State of Florida, signed 
by the president, sealed with the corporate seal; coupons 
payable to State of Florida, authenticated by the written or 
engraved signature of the president. The bonds shall be of 
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such denominations, not less than $1000, as the said com- 
pany may choose, and principal and interest shall be payable 
at the same time and place as the aforesaid State bonds. 

Src. 11. To secure the principal and interest of the said 
company bonds, the State of Florida shall by this act have a 
statutory lien, which shall be valid to all intents and purposes 
as a mortgage duly registered on the part of the road, on the 
estimated length of which the State bonds were delivered, and 
on all the property of the company, real and personal, apper- 
taining to that part of the line which it may now have, or 
may hereafter acquire, together with all the rights, franchises, 
and powers thereto belonging, and in case of failure of the 
company to pay either principal or interest of its bonds, or 


_ any part thereof, for sixty days after the same or any install- 


ment thereof shall become due, it shall be lawful for the Gov- 
ernor to enter upon and take possession of said property and 
franchises, and sell the same at public auction for cash, on 
such notice as he may prescribe so as to protect the State. 

Src. 12. For the protection and additional security of the 
State in the issue of the bonds authorized in the preceding 
section, the Jacksonville, Pensacola and Mobile. Railroad 
Company shall deposit with the State Treasurer good and suf- 
ficient security, to be approved by the Treasurer, for the pay- 
ment of all interest that may become due on the State bonds 
issued to them, until the completion of the said railroad, and 
shall also give to the State, before the issue of said bonds, as 
additional security for the faithful application of said State 
bonds, a lien upon the entire railroad from Quincy to Jack- 
sonville, and from Tallahassee to St. Mark’s, which lien shall 
be canceled as the road is completed in sections of twenty 
miles, to wit: that when twenty miles of the road west of 
Quincy shall be completed and in running order, twenty miles 
of the road east of Quincy shall be released from said lien, 
and so on in like proportion the said lien shall be released until 
the completion of the road to the Alabama State line, which 
said lien shall be fully canceled and discharged. 

SEc. 13. The said Jacksonville, Pensacola and Mobile Rail- 
road Company may at any time before the maturity of its 
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payment in national currency, or in the bonds of the State. 
Provided, That this shall not be construed to include indebt- 
edness incurred in the aid of the rebellion. 

Sec. 14. It shall be lawful for the several companies owning 
the roads or parts of roads from Quincy to Jacksonville, from 
Tallahassee to St. Mark’s, and the branch to Monticello, or 
either of said companies, by vote of the owners of a majority 
of the stock in interest, and with the consent of the owners 
of a majority of the stock in interest, of the Jacksonville, 
Pensacola and Mobile Railroad Company, to consolidate with 
the latter company so as to become one corporation under its 
name, on such terms as may be agreed on, and said companies 
are authorized to settle the terms of consolidation by arbi- 
tration or otherwise. And with like consent of the owners 
of a majority of the stock of each company, with such con- 
solidation, they are authorized to make such arrangements 
_with reference to a common management and schedule as may 
be agreed on, and after consolidation the said Jacksonville, 
Pensacola and Mobile Railroad Company shall have the 
privilege to raise money by way of mortgage or assignment, 
in trust, of the railroad and property, franchise and effects 
acquired by such consolidation, so as to secure the lenders. 
The said Jacksonville, Pensacola and Mobile Railroad Com- 
_ pany, as to the road or roads, or parts of roads thus acquired, 
may likewise issue coupon bonds, or other evidences of debt, 
with coupons or otherwise, bearing such rate of interest and 
payable at such time and place and on such terms as the 
directors may determine, and to each are hereby granted the 
same privileges as are herein granted to the Jacksonville, 
Pensacola and Mobile Railroad Company. | 

Src. 15. The consolidation of any of the companies with 
_ the Jacksonville, Pensacola and Mobile Railroad Company, 
under the provisions of this act, shall not operate to relieve 
the road or roads, or parts of roads, united by such consoli- 
dation with the Jacksonville, Pensacola and Mobile Railroad, 
from their existing liability to pay any debts or obligations of 
the company owning the same before consolidation, but the 
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Jacksonville, Pensacola and Mobile Railroad Company shall 
not be responsible for any such debts or obligations. 

Src. 16. The Jacksonville, Pensacola and Mobile Railroad 
Company, the Florida Railroad Company, and all companies 
organized under an act entitled “An act to provide for and 
encourage a liberal system of internal improvements in the 
State,” shall be bound to transport freight for the State at half 
the usual rates, except in time of war, when the charge for 
freights shall not exceed twenty-five per cent. over actual cost. 
In consideration of this liability and of the undertaking by 
the company to build the road herein contemplated, no rail- 
road competing with this road for passengers or freight, which 
has its terminus west of Quincy, shall be hereafter built or 
authorized within this State, without the consent of the owners 
of a majority of the stock in interest of this and all other 
railroad companies, any part of whose road is now completed 
or authorized to be completed, nor without such consent shall 
any railroad be authorized to cross or connect tracks, or con- 
tinue. such connection with said Jacksonville, Pensacola and 
Mobile Railroad: /rovided, That it shall be the duty of the 
said Jacksonville, Pensacola and Mobile Railroad to connect 
tracks with any roads which may be made from Apalachicola 
or St. Andrew’s Bay to the main line of the road of said com- 
pany: Provided further, This shall not be so construed as 
to prevent the running of a branch from some point on said 
road to strike Choctawhatchie Bay, between the mouth of 
Choctawhatchie river and Boggy Bayou. 

Sec. 17. The Jacksonville, Pensacola and Mobile Railroad 
Company, the Florida Railroad Company, and the. Pensacola 
and Louisville Railroad Company shall have the power to 
own and run steamships and other craft to and from any of 
the ports of Florida, and may enter or depart with or without 
pilots and likewise in any of the navigable waters within the 
jurisdiction of the State. 

Sec. 18. The said Jacksonville, Pensacola and Mobile Rail- 
road Company shall, in the construction of said railroad, have 
the right to build and construct all bridges necessary to cross 
any and all rivers, but in crossing navigable rivers suitable 
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draws shall be constructed to admit the passage of all steam- 
boats and other water craft usually navigating such rivers, 
which draws shall always be kept in good order, and ready to 
be opened whenever necessary. 

SeEc. 19. That the gauge of said railroad shall be uniformly 
five feet, and the iron rail to be used shall weigh not less than 
fifty-four pounds per lineal yard, and the said railroad shall 
in all respects be a first-class road. 

Sec. 20. That the said railroad shall be completed from 
Quincy to the Apalachicola river by the first day of January 
next, and the whole line within this State shall be completed 
within three years from the passage of this act. 

Sec. 21. That said Jacksonville, Pensacola and Mobile 
Railroad Company and all railroad companies organized under 
the act of June 16th, 1855, relating to internal improvements, 
shall provide first and second class cars for the accommoda- 
tion of passengers, for each of which fare shall be charged at 
proportionate rates, and passengers, without distinction, pay- 
ing fare for first-class cars, shall be entitled to seats in such 
cars, and passengers paying fare for second-class cars shall be 
entitled to seats 1n second-class cars; and any conductor, su- 
perintendent, or agent of any railroad train of any company 
mentioned in this act, who shall refuse a seat in a first-class 
car to any person holding a first-class ticket, shall be subject 
to arrest on the warrant of any judge of any county through 
which said train may pass, and be liable for a fine of not less 
than $100 or more than $500. 

Sec. 22. That the Jacksonville, Pensacola and Mobile Rail- 
road Company, and all other corporations existing under the 
laws and by the authority of this State, shall by public adver- 
tisement in a newspaper, printed at the seat of government, 
declare the place within the State at which their principal 
office of business shall be considered as located, and such 
place shall thereafter be taken to be the residence of such 
corporation, and all contracts made by authority of such cor- 
poration shall be considered as made in the place at which 
such principal office is located. 

SEc. 23. The Governor shall appoint a competent engineer 
to have general supervision of the various roads provided for 
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under this act, and whose duty it shall be to protect the 
interests of the State, and see that the work is carried on 


and conducted in all respects in compliance with law, and — 


shall, from time to time, report to the Governor. The salary 
of such engineer shall be paid by the companies interested, 
and shall in no case be chargeable to the State. 

Sec. 24. That the corporation of the Jacksonville, Pensa- 
cola and Mobile Railroad Company shall be and continue for 
the term of thirty-five years from the date of the passage and 
approval of this act. This act shall be deemed and held a 
public act. 

Sec. 25. That for the further purpose of completing that 
part of the line of railroad from Amelia Island on the Atlantic 
to the waters of Tampa Bay, in South Florida, provided for 
in the act of January 6th, 1855, “ to provide for and encourage 
a liberal system of internal improvements in this State,” 
which remains to be constructed; it is hereby provided that 
it shall be lawful for any corporate company which may have 
or acquire the right to construct the same, to execute and 
deliver to the Governor of the State of Florida for the time 
being a deed of trust, conveying to said Governor and his 
successors in office all the rights, franchises, and privileges 
possessed by such company, or thereafter to be acquired, 
and all the tracks, line, and road-beds upon such road, 
owned by such company, or thereafter to be acquired, in 
trust and as security for the ultimate payment to the holder 
or holders thereof of the principal and interest of the bonds 
‘of such company, amounting to the sum of $14,000 per 
mile upon such company’s road; said bonds to be of the 
denomination of $1000 each, the principal sum payable in 
thirty years, and bear interest at the rate of seven per cent. 
per annum, payable semi-annually, and have coupons or in- 
terest warrants attached in accordance thereto; said bonds 
to be executed by such company under the seal thereof; and 
the Governor of the State of Florida for the time being is 
hereby directed to join with the said company in the deed of 
trust; and he and his successors in office are hereby charged 
with the execution of the trust contained therein. Said deed 


99 


of trust shall be recorded in the proper offices for the record 
of deeds in the several counties through which the said com- 
pany’s railroad is to pass. 

Sec. 26. As soon as any of such companies shall have built 
and completed ten consecutive miles of their said railroad, the 
iron to be of a weight not less than fifty-four pounds to the 
yard, such company shall present to the Governor of the State 
of Florida for the time being the bonds of the said company, 
such as are described in the preceding section of this act, 
amounting in the aggregate to $14,000 per mile upon the 
road so prepared, and from time to time thereafter, as often 
as said company shall have completed any additional five 
miles, said company may present to said Governor the 
bonds of such company, amounting to $14,000 per mile, 
until the whole of such road is completed; and the said 
Governor for the time being shall make an endorsement 
on the back of each of said bonds, and shall sign the same 
as Governor of the State of Florida, which endorsement shall 
be as follows: “I certify that the within is one of a series of 
bonds issued by the company (naming the 
company), and amounting in the aggregate to the sum of 
$14,000 per mile upon said railroad, secured by deed upon 
said company’s railroad, and all the rights, franchises, and 
real and personal property of the said company, executed to 
the Governor of the State of Florida, as trustee, on the 

day of A. D. The payment of the principal 
and interest of the within bond, according to the terms thereof, 
is hereby guaranteed by the State of Florida, in pursuance of, 
and in obedience to, an act of the Legislature of said State, 
approved the day of A. D. 1869;” and 
the Governor shall deliver the bonds so certified and guaran- 
teed to the president of said company, or other officer author- 
ized by the board of directors of such company to receive 
the same, and the payment of the principal and interest of 
said bonds to the holders thereof, according to the terms 
thereof, is hereby guaranteed by the State of Florida. 
Sec. 27. That in case any company engaged in building 
the said unconstructed part of the line between Amelia Island 
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and the waters of Tampa, shall prefer to take bonds of the 
State instead of endorsed bonds as provided for in the two 
preceding sections, the Governor of the State is hereby author- 
ized to substitute State bonds similar in character to those 
issued in.aid of the Jacksonville, Pensacola and Mobile Rail- 
road Company in virtue of the provisions of this act, and in 
such case the Governor shall demand and receive the company 
bonds for the same amount in exchange for such State bonds, 
in the same manner as prescribed in the case of the Jackson- 
ville, Pensacola and Mobile Railroad Company: Provided, 
however, That such bonds shall only issue in proportion as 
sections of the road are completed according to the stipula- 
tions of the last preceding section. 

Sec. 28. If default shall at any time be made by said com- 
pany in the payment of principal or interest of the bonds of 
said company when due, for sixty days after the same may 
fall due, the said Governor shall take possession of said road, 
and all the property, real and personal, connected therewith, 
and all the franchises of said company, and may operate the 
road for the protection of the State and for the benefit of the 
trust, or may sell the same, with all the franchises and prop- 
erty of the company, in accordance with the condition of the 
deed of trust, and according to law, for the benefit of the said 
trust. 3 

SEC. 29. That in all cases of seizure and sale of the railroad 
property and franchises of any company the trustees of the 
internal improvement fund, under the provisions of the act 
to provide for and encourage a liberal system of internal im- 
provements, the purchaser or purchasers shall be entitled to 
do whatever acts may be necessary to enable him or them to 
exercise and enjoy the franchises granted by the charter of in- 
corporation, under the provisions of the said original charter 
and the amendments thereto. And in order to prevent doubt, 
it is hereby declared that all the provisions of the internal 
improvement act above referred to, and which act constituted 
a contract between the State and the companies, shall continue 
to apply to the said corporations so newly organized in the 
same manner as the same were applicable to the corporations 
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which existed under the same charters prior to the sale: Pro- 
vided, That this section only applies to roads built under said 
internal improvement act, and shall not authorize the issue of 
_ bonds exceeding $14,000 per mile, as provided in section 26, 
nor any other pecuniary aid by endorsement or otherwise, 
and that nothing in this section herein contained shall in any 
wise affect any special act relating to the sales of the Atlantic 
and Gulf Railroad, or the Pensacola and Georgia and Talla- 
hassee Railroad, or the rights acquired under said sales. 

Sec. 30. That the Jacksonville, Pensacola and Mobile Rail- 
road Company and the Florida Railroad Company shall, at 
reasonable times and for a reasonable compensation, draw 
over their respective roads the passengers, merchandise, and 
cars of each other, and shall give and receive through, way- 
bills for freight, through tickets for passengers, and through 
checks for baggage, to and from all points on their respective 
roads, and shall make no unequal discrimination for or against 
each other in their joint through passenger and freight rates 
or in the division of the same; it being the true intent and 
meaning of this act to require the said railroad corporations 
to give as good facilities and as favorable rates, terms, and 
additions to each other as they enjoy themselves. If the cor- 
porations cannot agree upon the stated periods at which their 
cars shall be so drawn, and the compensation to be paid, the 
judge of the Circuit Court of the district in which either of 
the companies reside, upon the petition of either party and 
notice to the other, shall appoint three disinterested commis- 
sioners who are experienced in such matters, who, after due 
notice to and hearing the parties interested, shall determine 
such rates, terms, and conditions, and fix such periods, hav- 
ing reference to the convenience and interest of the corpora- 
tions, and the public to be accommodated thereby; and the 
award of the commissioners, or a major part of them, shall be 
binding upon the respective corporations interested therein 
until the same shall have been revised or altered by commis- 
_ sioners to be so appointed ; but no revision or alteration shall 
be made within one year after the award, without the consent 
of the companies. 
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Sec. 31. All the rights, franchises, privileges, and conditions 
granted and prescribed in this act are hereby granted and 
applied to any company that is now or hereafter may be 
organized for the purpose of building a railroad from the 
waters of Tampa Bay and Charlotte Harbor, on the Gulf, by 
the way of Ocala, and ending at Gainesville, on the Florida 
Railroad, and from Marianna in the county of Jackson, to the 
waters of St. Andrew’s Bay in West Florida, and also to the 
waters of Apalachicola Bay in West Florida, and to a point 
on the Choctawhatchie Bay, between the mouth of Choctaw- 
hatchie river and Boggy Bayou, and from Palatka and Mel- 
lonville, on the St. John’s river, to the nearest practicable 
point on the line of railway from Tampa Bay or Charlotte 
Harbor to Gainesville, as far as the same can be constitution- 
ally granted. The said railroad company from Palatka is 
hereby authorized to connect and be entitled to all the bene- 
fits of section 30. 

Sec. 32. That the local rates for freight and passengers on 
the Jacksonville,, Pensacola and Mobile Railroad, and the 
Florida Railroad, shall not exceed at any time the usual rates 
for similar distances upon the railroads of the adjacent States. 

SeEc. 33. That all acts or parts of acts inconsistent herewith 
are hereby repealed. | 


. Approved June 24th, 1869. ' 


An ACT OF THE LEGISLATURE OF FLORIDA, APPROVED 
JANUARY 28TH, 1870. 


Chapter 1731. No.1. 


AN ACT 


To alter and amend an act entitled ‘‘ An act to perfect the Public Works 
of the State,’’ approved June 24th, 1869. 


SEcTION 1. The people of the State of Florida, represented 
in Senate and Assembly, do enact as follows: That section 4 
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of an act entitled An act to perfect the public works of the 
State, approved June 24th, 1869, which reads as follows: 
‘Sec. 4. The Jacksonville, Pensacola and Mobile Railroad 
Company shall have the exclusive right for twenty years to 
build a railroad, with one or more tracks, from the terminus 
of the Pensacola and Georgia Railroad at Quincy, touching 
at Marianna in Jackson county, and at a point within five 
miles of Eucheeana in Walton county, thence touching at 
Milton in Santa Rosa county, to the Alabama State line, in 
the direction of Mobile in Alabama, crossing the Pensacola 
and Louisville Railroad north of Pensacola, with the privilege 
of continuing the same to Mobile, and of connecting with any 
railroad running to Mobile,” be altered and amended so as to 
read as follows :—- 

The Jacksonville, Pensacola and Mobile Railroad Company 
shall have the exclusive right for twenty years to build a rail- 
road, with one or more tracks, from the terminus of the late 
Pensacola and Georgia Railroad, now the Tallahassee Rail- 
road, at Quincy, Gadsden county, to the dividing line between 
the States of Florida and Alabama, in the direction of the 
city of Mobile, Alabama, running through the counties of 
Gadsden, Jackson, Holmes, Washington, Walton, Santa Rosa, 
and Escambia, crossing the Pensacola and Louisville Rail- 
road, with the privilege of continuing the same to Mobile, 
and of connecting with any railroad running to Mobile: /ro- 
vided, however, That in the construction of said railroad the 
line west of the Chattahoochee river shall not, in any instance, 
be run, or the road built, nearer than fifteen miles of the north 
line of the State of Florida. 

Sec. 2. That section g of said act, entitled “An act to 
perfect the public works of the State,” which reads as fol- 
lows: “Sec.g. In order to aid the said Jacksonville, Pensa- 
cola and Mobile Railroad Company to complete, equip, and 
maintain its road, and to aid in perfecting one of the public 
works embraced in the internal improvements of the State, 
the Governor of the State is hereby directed to deliver to the 
president of the company coupon bonds of the State to an 
amount equal to $14,000 per mile of the estimated length of 
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the road, from Quincy westward to the Alabama line, accord- 
ing to the certificate of the president, under the corporate 
seal, and the same amount per mile for the excess above this 
estimate, if, after the road shall be definitely located, it shall 
be likewise certified that the length of the road is greater than 
the first estimate, but said estimate shall not exceed in length 
the roadway already completed from Quincy to Jacksonville, 
and from Tallahassee to St. Mark’s united. The said bonds 
shall be of the denomination of $1000, signed by the Gover- 
nor, countersigned by the Treasurer, sealed with the great seal 
of the State, shall bear seven per cent. interest, payable semi- 
annually, and shall be payable to bearer. They shall be dated 
on the first day of July, 1869, and shall be due thirty years 
thereafter, and principal and interest shall be payable at such 
place in the city of New York as the Governor shall desig- 
nate. The’ coupons for interest shall be payable to bearer, 
and shall be authenticated by the written or engraved signa- 
ture of the Treasurer ;” be altered and amended so as to read 
as follows :— 7 | 

In order to aid the said Jacksonville, Pensacola and Mobile 
Railroad Company to complete, equip, and maintain its road, 
and to aid in perfecting one of the public works embraced in 
the internal improvements of the State, the Governor of the 
State. is hereby directed to deliver to the president of the said 
company coupon bonds of the State to an amount equal to 
$16,000 per mile for the whole line of road and length of rail- 
road owned by or belonging to said Jacksonville, Pensacola 
and Mobile Railroad Company, in exchange for first mort- 
gage bonds of said railroad company, of the denomination of 
$1000, when the president thereof shall certify upon his oath, 
that the road or parts of road for which he asks for an ex- 
change of bonds is completed, and is in good running order. 
The said bonds shall be of the denomination of $1000, signed 
by the Governor, countersigned by the Treasurer, sealed with 
the great seal of the State; shall bear eight per cent. interest, 
- payable semi-annually, and shall be payable to bearer. They 
shall be dated on the first day of January, A. D. 1870, and 
shall be due thirty years thereafter, and principal and interest 
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shall be payable at such place in the city of New York as the 
Governor shall designate. The coupons for interest shall be 
payable to bearer, and shall be authenticated by the written 
or engraved signature of the Treasurer: Provided, however, 
That whenever the Jacksonville, Pensacola and Mobile Rail- 
road Company shall or may determine to pay the interest in 
gold for or upon their bonds or the bonds designated in 
the tenth section of an act entitled “An act to perfect the 
public works of the State,” approved June 24th, 1869, upon 
giving notice to the Governor of such intention, then the State 
bonds aforesaid and the coupons for interest on said bonds 
shall be payable in gold, notice of which shall be given by the 


_ Governor in some paper published in the city of New York, 


and at the capital of this State, to be designated by the Gov- 
ernor. | , 

Sec. 3. That section 11 of said act entitled “An act to 
perfect the public works of the State,” approved June 24th, 
1869, which reads as follows: ‘Sec. 11. To secure the prin- 
cipal and interest of the said company bonds, the State of 
Florida shall, by this act, have a statutory lien, which shall 
be valid to all intents and purposes as a mortgage duly regis- 
tered on the part of the road, on the estimated length of 
which the State bonds were delivered, and on all the property 
of the company, real and personal, appertaining to that part 
of the line which it may now have, or may hereafter acquire, 
together with all the rights, franchises, and powers thereto 
belonging, and in case of failure of the company to pay either 


principal or interest of its bonds, or any part thereof, for 


sixty days after the same or any installment thereof shall be- 
come due, it shall be lawful for the Governor to enter upon 
and take possession of said property and franchises, and sell 
the same at public auction for cash, on such notice as he may 
prescribe so as to protect the State ;” be altered and amended 
so as to-read as follows :-— 

To secure the principal and interest of the said company 
bonds the State of Florida shall, by this act, have a statutory 
lien, which shall be valid to all intents and purposes as a first 
mortgage duly registered on the part of the road for which 
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the State bonds were delivered, and on all the property of the 
company, real and personal, appertaining to that part of the 
line which it may now have or may hereafter acquire, together 
with all the rights, franchises, and powers thereto belonging, 
and in case of failure of the company to pay either principal 
or interest of its bonds or any part thereof for twelve months 
after the same shall become due, it shall be lawful for the Gov- 
ernor to enter upon and take possession of said property and 
franchises and sell the same at public auction, after having first 
given ninety days’ notice by public advertisement in at least 
one newspaper published in each of the following places: the 
city of New York in the State of New York, the city of 
Savannah in the State of Georgia, and the city of Tallahassee 
in the State of Florida, for lawful money of the United States, 
and for nothing else, except that the State, for its own pro- 
tection, may become the purchaser at said sale, and may pay 
on said purchase any evidences of indebtedness the State may 
hold against said roads, which purchase-money, or said evi- 
dences of indebtedness, shall be paid on the day of sale into 
the treasury of this State, or within ten days thereafter ; and 
all moneys arising from said sale and paid into the treasury | 
of this State, as heretofore prescribed, shall be promptly and 
exclusively applied to the payment and satisfaction of the 
bonds issued by the State of Florida under this act, and in 
case the holders of said bonds do not present them for re- 
demption within ninety days after said sale the Treasurer shall 
invest the same, or any part thereof which may be remaining 
in his hands, in the securities of the United States, to be held 
by the State of Florida as trustee for the bondholders until 
said bondholders shall demand the same, upon which demand 
the Treasurer shall immediately turn over or pay said securi- 
ties to the bondholders. The purchaser or purchasers of said 
road shall be by said sale possessed of all the rights, privi- 
leges, and franchises of said defaulting company, together 
with the franchise of use and being a body politic, and the 
Governor shall upon the payment of said purchase-money 
into the treasury of this State, as above provided, immedi- 
ately cause the purchaser or purchasers of said road at said 
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sale to be placed in the actual possession, use, and enjoyment 
thereof, and cause all the books, papers, and real and personal 
property of said company of every description, together with 
its franchise of use and being a body politic and corporate, to 
be turned over to said purchaser or purchasers, and the pur- 
chaser or purchasers of said road shall be by said sale pos- 
sessed of all the rights, privileges, and franchises of said de- 
faulting company, together with the franchise of use, and 
being a body politic and corporate, and may use any new 
corporate name they see fit, and make and use a new seal 
upon signifying their action in writing to the Governor, and 
thereafter mzy exercise all the rights of a body corporate and 
privileges thereof, and of said defaulting company under said 
new name for the term of thirty-five years, to date from the 
time of the purchase aforesaid. That any such sale shall be 
ratified by the legislature before the same shall become effec- 
tive. 

Sec. 4. That the Governor shall, for the purpose of further 
aiding said Jacksonville, Pensacola and Mobile Railroad Com- 
pany in the speedy construction of its road, deliver to the 
president of said company coupon bonds of this State of the 
same character as those above described in this act to the 
amount of $16,000 per mile upon receiving for and from the 
president of said company first mortgage bonds of like amount 
on any part or portion of the road between Quincy and Jack- 
sonville: Provided, however, The State bonds under this sec- 
tion shall not be exchanged for first mortgage bonds of a 
greater length than one hundred miles of any part of railroad 
between Quincy and Jacksonville: Frovided, The said railroad 
company or companies shall not issue first mortgage bonds 
to a greater amount than $16,000 per mile. 

Sec. 5. That section 12 of said act, entitled “An act to 
perfect the public works of the State,” which reads as fol- 
lows: “Sec. 12. For the protection and additional security of 
the State in the issue of the bonds authorized in the preced- 
ing section, the Jacksonville, Pensacola and Mobile Railroad 
Company shall deposit with the State Treasurer good and 
sufficient security, to be approved by the Treasurer, for the 


108 


payment of all interest that may become due on the State 
bonds issued to them until the completion of the said rail- 
road, and shall also give to the State before the issue of said 
bonds as additional security for the faithful application of said 
State bonds, a lien upon the entire railroad from Quincy to 
Jacksonville, and from Tallahassee to St. Mark’s, which lien 
shall be canceled as the road is completed, in sections of 
twenty miles, to wit: that when twenty miles of the road west 
of Quincy shall be completed and in running order twenty 
miles of the road east of Quincy shall be released from said 
lien, and so on in like proportion the said lien shall be re- 
leased until the completion of the road to the Alabama State 
line, when said lien shall be fully canceled and discharged ;” 
be and the said section 12 aforesaid is hereby repealed. 

Sec. 6. That section 20 of said act, entitled “ An act to 
perfect the public works of the State,” which reads as follows : 
‘“*Sec. 20. That the said railroad shall be completed from 
Quincy to the Apalachicola river by the first day of January 
next, and the whole line within this State shall be completed 
within three years from the passage of this act ;” be so altered 
and amended as to read as follows :— 


That the said railroad shall be completed from Quincy to — 


the Apalachicola river by the first day of July, A. D. 1870, 
and the whole line within this State shall be completed within 
five years from the passage of this act. Otherwise all char- 
tered rights vested in this act shall be forfeited to the State. 

Sec. 7. That all acts and doings of the corporators, stock- 
holders, and board of directors of the Jacksonville, Pensacola 
and Mobile Railroad Company, under and by virtue of an act 
entitled “An act to perfect the public works of the State,” 
approved June 24th, 1869, in relation to the organization and 
management of sald Jacksonville, Pensacola and Mobile Rail- 
road Company, are hereby approved and confirmed and de- 
clared to be of full force and effect. 7 

Sec. 8. That the act published as chapter 1716—(No. 4), in 
pamphlet form, under the direction of the Attorney-General, 
by authority of law, as the acts and resolutions adopted by 
the Legislature of Florida, at its extra session, beginning June 
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Sth, 1869, under the Constitution of A. D. 1868, wherein from 
page 29 to page 38 inclusive is found and published an act 
entitled “ An act to perfect the public works of the State,” 
approved June 24th, 1869, and printed at Tallahassee, Florida, 
by Edw. M. Cheney, State printer, is hereby declared to be an 
act and law of the State of Florida, of which this act is an 


alteration and amendment. 


Sec. 9. That this act shall be deemed and held to be a pub- 
lict act, and all laws and parts of laws conflicting with this act 
be and they are hereby repealed. 


Approved january 28th, 1870. 


In the Supreme Court of the United States. 


OCTOBER TERM, 1887. 


PIERRE FAYOLLE and others 


ist No. 890. 


THE TEXAS AND PaorFic RaIL- a 
ROAD COMPANY. | “a 


— ee ee 


Motion to Dismiss by the Appellee. 
ANSWER OF THE APPELLANTS TO THE MOTION. 


AFFIDAVIT. 


UNITED STATES OF AMERICA, ! ss : 
District of Columbia, oa 


JAMES COLEMAN, being duly sworn, doth depose 
and say: 


That he was formerly of the firm of Carpenter & 
Coleman, consisting of Hon. Matt. H. Carpenter and 
himself, doing business in the City of Washington. 

That this deponent is informed and believes, that 
the said Matt. H. Carpenter was retained in the 
above entitled cause prior to such partnership. That 
he, the said Senator Carpenter, filed the bill in equity 
herein, and to the time of his death, in February, 
1881, had the exclusive care, and management and 
control of the said cause. 

This deponent further says, that subsequent to 
the death of Senator Carpenter he was requested to 
take the appeal from the order sustaining the de- 
murrer in said cause to the Supreme Court of the 
United States. That he was not retained in said 
cause further than as aforesaid, and was requested 
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to and did perfect said appeal more for the reason 
that it was unfinished business left by Senator 
Carpenter, at the time of his death, than any other: 
This deponent further says, that in perfecting said 
appeal in the Clerk’s office of the District Court, he 
found that many of the papers necessary to com- 
plete the transcript of the record in the cause had 
been lost or mislaid and could not be found. That 
finally he was enabled to perfect said appeal by sub- 
stituting for the lost papers others which were fur- 
nished him to enable him to perfect said appeal by 
_ the counsel for the defence, so that said appeal was 
perfected and the transcript of the record in the said 
cause ready to be filed in the Supreme Court on the 
24th day of March, A. D. 1885, 
' That at the time aforesaid this deponent had an 
Office in Wisconsin, and was then remaining in 
Washington, mainly for the purpose of closing up 
the business of the said firm of Carpenter & Cole- 
man. 

That after he had procured said appeal to be per- 
fected as aforesaid, the Deputy Clerk of the said 
District Court agreed with this deponent that he, 
the said Clerk, would take the said record and file the 
' game with the Clerk of the Supreme Court, and this 
deponent, relying upon said agreement, left the 
same with him for that purpose, as he was then ex- 
pecting to leave the City for Wisconsin, where de- 
ponent then resided. 

This deponent further says, that his name ap- 
pears on the docket of this Court as Attorney of 
Record in said cause, and he may have entered an 
appearance therein, but that if so, it was merely 
formal, as what he did in said cause was without 
fee or compensation ; and that he, at the time he 
was requested to take said appeal, understood that it 
was the intention of the complainants to retain 
other counsel in the case who were familiar with 
the same. That as deponent was informed and be- 
lieves, Hon. Jeremiah S. Black was counsel in said 
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cause after Senator Carpenter’s death, and remained 
such down to the time of the death of the said 
Jeremiah S. Black, which this deponent is informed 
and believes, occurred in the month of A. D. 


1883. 
| J. COLEMAN. 
Sworn and subscribed aes 
me, January 24, 1888, 
[L. 8. ] A. 8. Taytor, Notary Public. 


BRIEF. 


It is proper to state at the outset that the present 
counsel for the appellants had no connection with or 
knowledge of this case till November 9th, 1887, 
when they were retained by the appellants by let- 
ter from France, where all the appellants, except 
one, reside. We have been and are still ignorant of 
the address of the single appellee, who resides in 
Vermont. We have not the slightest reason to sup- 
pose that any of the appellants were or even now 
are aware of the alleged defect. 

After diligent i inquiry we have been nie to ob- 
tain any definite facts in regard to the appeal, ex- 
cept those contained in the foregoing affidavit. 

From that it appears that, notwithstanding the 
death of two counsel of the appellees and the loss 
of the papers from the files of the Court below, the 
appeal, which had been prayed and allowed in open 


Court, and the required bond given, was perfected 


March 24, 1885; it was then ready to be filed in this 
Court, and was left with the Clerk of the Court be- 
low for that purpose. In due course it should have 
been filed on or before this Court adjourned, which 
was May 4, 1885, the end of the term to which the 
appeal was properly returnable. 

But the transcript does not appear to have reached 
the Clerk’s office of this Court till June 12, 1885, a 
month and more after the close of the foregoing term. 


gi 
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I. 


It, of course, must be conceded, under the repeat- 
ed decisions of this Court, that if the delay to trans- 
mit the record on or before May 4, 1885, is chargeable- 
as laches to the appellants, then their appeal must 


. be dismissed. 


But, as their appeal was prayed out in open Court, 
and allowed, their bond filed, the transcript of the 
record completed and left with the Clerk below in 
time, with the understanding that he was to send it 
up, we submit that his omission to do so ought not 
to be charged to the appellants as laches under the 
circumstances. We do not understand this to bea 
mere question of jurisdiction. : 

Grigsby vs. Purcell, 99 U. 8. 505, 507. 


ad 


XII. 


As to the absence of a citation. This appeal hav- 
ing been prayed for and allowed in open Court, the. 
appellee had notice, and no citation was necessary. 
The object of the citation is to give notice of the 
appeal to the appellees. (Dodge vs. Knowles, 114 
U. S. 430, 438.) Not only was the appeal taken in 
open Court notice, but as late as March, 1€85, the 
prosecution of the appeal was brought to the notice 
of appellees’ counsel, when he courteously stipu- 
lated that a copy of a large part of the record 


. might be substituted for the original, which had 


been lost. This stipulation forms part of the record | 
and is prefixed to the bill in the transcript. 

We submit, therefore, that the want of a citation 
furnishes no support to this motion. 


SHIPMAN, BaRLow, LarRocquE & CHOATE, 


Solicitors for Appellants. 
Wma. D. SHIPMAN, 
Of Counsel. 
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am the Supreme Gouri of the United Slates 


OCTOBER TERM, 1887. 


PIERRE FAYOLLE ef al. 


— No. 890. 


THE TEXAS AND Pactric Raitway Cox- | 
PANY. 


The appellee in the above entitled cause, by W. D. 
Davidge and William H. Trescott, its solicitors, ap- 
pearing specially for the motion, now moves the 
Court to dismiss the said cause for the want of juris- 
diction, because, 


First. The transcript of the record was not filed 
in this Court, and the cause docketed at the term 
next after the appeal was prayed and allowed. 

Second. No citation was issued. 

W. D. DavineGE, 
WILui1aM H. TrEscortt, 
Solicitors for Appellee 


Brief. 


I. The decree appealed from bears date Nov. 12, 
1883, R. 2538. On the same day the appeal was 
prayed in open court and allowed. The transcript of 
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the record was filed and the cause docketed in this 
court January 17, 1887, more than three years after 
the appeal was praved and allowed. The term of this 
Court next after the allowance of the appeal, and to 
which the appeal was returnable, ended May 4, 
1885, when the Court adjourned. The appeal then 
became functus officio and of no avail. 

Caillot v. Deetken, 113 U. S., 215; 

Edmonson v. Bloomshire, 7 Wall., 306; 

The Virginia v. West, 19 How. 182; 

Mesa v. United States, 2 Black, 721; 

Castro v. United States, 3 Wall, 36 ; 

The Baltimore & Potomac R. R. Co. v. The 

District of Columbia, No. 35 of this term. 


The question is one of jurisdiction. Cases of 
apparent hardship may occur when the transcript 
has been left in the Clerk’s office before the end of 
the term to which the writ of error or appeal is re- 
turnable, but has not, through ignorance or inadvert- 
ence, been filed and the cause docketed until after the 
term. Even in such cases this Court has dismissed 
the cause upon the broad ground that it could no 
more dispense with what is necessary to be done here 
to give jurisdiction than it could dispense with any 
jurisdictional element in the proceedings below. 
But the present is not one of these cases, and if the 
rule could be relaxed it ought not to be in this case. 
The transcript was not even left in the Clerk’s office 
at the ensuing term. A memorandum on the trans- 
cript shows it was lodged there on June 12, 1885, one 
month and eight days after the adjournment of 
October term, 1884. : 


Se eines LS all ~~. 
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II. The want of a citation. 


Except in cases of appeals allowed in open court, 
during the term at which the decree appealed from 
was rendered, a citation, returnable at the same term 
with the appeal or writ of error, is necessary to per- 
fect jurisdiction of the appeal or writ of error, unless 
it has in some proper form been waived. 

Hewitt vs. Filbert, 116 U.S8., 148, and cases cited. 


Appeals aliowed in open court stand on a different 
footing. The allowance, during the term, of an ap- 
peal prayed in open court is notice that the appeal 
will be prosecuted to the next term of this court, and 
is the legal equivalent of a citation. Hence, if the 
jurisdiction of this Court of the cause is perfected at 
the ensuing term, according to the notice, no citation 
is necessary. It may become necessary and proper, 
as mere matter of procedure, as when the bond was 
not given during the term of the court below, at 
which the appeal was allowed, or for other reasons, 
(Railroad Co. vs. Sage, 100 U. S8., 662; Dodge vs. 
Knowles, 114 U. S., 436), but it is not necessary as 
matter of inslediotion. 

If, on the other hand, the jurisdiction of this 
Court of the cause is not perfected at the next term, 
then the appellant has not done what the notice de- 
clared would be done, and the citation is as necessary 
as matter of jurisdiction as in other cases. To hold 
otherwise would be to assert that the allowance 
not ouly took the place of and dispensed with a cita- 
tion, but had a greater effect, and imposed upon an 
appellee a larger obligation than a citation. This no 
one would pretend. 

Then was this appeal prosecuted to the next term 
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of this Court? Did this Court acquire jurisdiction 
AT ITS NEXT TERM Of the cause? If it did not, a cita- 
tion was necessary asmatter of jurisdiction, and that 
it did not is a proposition which does not admit of 
question under the repeated rulings of the Court. 
Hewitt v. Filbert, 116 U.S. 142; 
Dodge v. Knowles, 114 U. S. 438; 
Grigsby v. Purcell, 99 U. 8. 505. 
| Respectfully submitted, 
W. D. DAVIDGE, 
WILLIAM H. TRESCOTT, 
" Solicitors for Appellee. 


OS. 


PIERRE Fayo.te ef al. 
THE TEXAS AND PactiFic Raitway Co. 


In the 8. C. U. 8S. No. 890, Oct. term, 1887. 


Take notice, that at the meeting of the Supreme 
Court on Monday, the 9th day of January, 1888, or 
as soon as wecan be heard, we will submit the mo- 
tion.to dismiss and the brief in support thereof, here- 


unto annexed. 
W. D. DAVIDGE, 


WILLIAM H. TRESCOTT, 
Sols. for Appellee. 


Service acknowledged this 13th day of December, 


1887. 
J. COLEMAN, 
, Solr for App’ t. 
CHARLES A. DECHAMBRUN, 
Attorney in fact for Complainanis. 
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IN THE 


Supreme Court of the United States. 


LAURA E. FRENCH, 


PLAINTIFF IN ERROR, 
VS. 


MOSES HOPKINS and JAMES MEE, - 


DEFENDANTS IN ERROR. 


Brief of Defendants in Error on Motion to 
Dismiss. 


WM. M. STEWART, 
Counsel for Defendants in Error. 


LAURA E. FRENCH, 
PLaInTIFF 1N ERnzor, 


v. > No. 1,108. 


MOSES HOPKINS ann JAMES MEE, 
DEFENDANTS IN Error. 


——_——— 


a> 
— 


Brief of Defendants in Error on Motion to Dismiss. 


a. 
oo 


The facts in the case are as follows: 

The defendant in error, Moses Hopkins, obtained a judg- 
ment foreclosing a mortgage in the superior court of Ala- 
meda county, State of California. By the terms of said 
judgment the mortgaged premises was ordered to be sold by 
the sheriff of the county in one parcel, and the attorney for 
the defendant, E. Wiard, consented to the judgment in that 
form. The sheriff sold said land to the defendant in error, 
James Mee, in one parcel, as directed by said judgment. 
Laura E. French, the plaintiff in error, and a judgment 
creditor of the mortgagor, made a motion in said superior 
court to set aside said sheriff’s sale, on the ground that 
said sale was made of the mortgaged premises in one parcel, 
and not in separate parcels, and said court made an order 
setting aside the saine. | 

Each of the defendants in error herein separately appealed 


2 


to the supreme court of the State from said order. Said 
supreme court, upon the hearing of said appeals, reversed 
the order of the lower court, from which decision the writ 
of error herein was sued out, and by order of the Chief Jus- 
tice of the State supreme court said two cases were consoli- 
dated, being identical in every particular except the change of 


' Names. 


The foregoing facts appear in the printed record hereto 
attached and entitled “* Appendix,” and are all the facts hav- 
ing reference to the question of jurisdiction. 

The error complained of is the provision in the judgment 
of the lower court ordering the mortgaged premises sold in 
one parcel. 

No attempt was made to vacate or set aside that judgment 
either by motion for new trial, appeal, or otherwise. All 
that was done was the motion to set aside the sale on the 
ground that the premises was sold in one parcel. The ac- 
tion of the court in setting aside the sale was the only matter 
brought before the supreme court of the State. The court 
below granted the motion and ordered the sale set aside, 
which order was reversed by the supreme court of the State, 
as we have already seen. | 

The State supreme court held that it was in the discretion 
of the lower court to order mortgaged premises sold in 
separate parts or in a single parcel, and that the judgment 
ordering a sale in a single parcel ‘was a valid subsisting 
judgment, which the sheriff was compelled to execute ac- 
cording to its express terms. 

The only question involved in the decision of the supreme 
court was whether or not the judgment of the court below 
was absolutely void so as to vitiate the sale made in pur- 
suance thereof. 

The error complained of, as appears from the petition for 
the writ of error, consists in the provision in the judgment 
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of foreclosure directing the mortgaged premises to be sold 
in one parcel. It is claimed by plaintiff in error that this 
part of the judgment is in violation of section 10 of Arti- 
cle 1 of the Constitution of the United States, and is also 
in violation of section 1 of the Fuurteenth Amendment, and 
it is so claimed because it is said that skid judgment vio- 
lates the obligation of contracts and denies to the plaintiff 
in error the equal protection of the law. 

It is not pretended that the validity of any treaty or 
statute of, or authority exercised under, the United States 
was called in question and that the decision was against 
such validity; nor is it claimed that the validity of any 
statute of, or authority exercised under, any State on the 
ground of their being repugnant to the Constitution, treaties, 
or laws of the United States was drawn in question, and 
that the decision was in favor of such validity. 

But the plaintiff in error seems to contend that the pro- 
visions in the Constitution of the United States referred to 
in his petition require the State court to decide all questions 
affecting him according to absolute justice, as he under- 
stands it, notwithstanding the matter is of exclusive State 
jurisdiction, He appears to claim that he has some right, 
title, privilege, or immunity under section 10 of Article 1 
of the Constitution of the United States, or under the Four- 
teenth Amendment, which exonerates him from the incon- 
venience of an adverse decision in the courts of his State, 
and he seems also to think that it is unnecessary for him to 
call to the attention of the State court the fact that he 
claims such right, title, privilege, or immunity under the 
Constitution of the United States, but delays the assertion 
of such claim until his case is brought before this honorable 
court. ' 

The position of the plaintiff in error is well illustrated by 
the language of this court in /adroad a v: Rock 
(4 Wall., 177), wherein the court said: 
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“The whole case, in the language of the brief, is put 
upon the ground that the ‘ supreme court of Iowa has made 
a decision in this case which impairs the obligation of con- 
tracts;’ and the argument goes upon the fundamental error 
that this court can, as an appellate tribunal, reverse the deci- 
sion of a State court, because that court may hold a contract 
to be void which this court might not hold to be valid. If this 
were the law, every case of a contract held by the State court 
not to be binding, for any cause whatever, can be brought 
to this court for review, and we should thus become the court 
of final resort in all cases of contracts where the decisions 
of State courts were against the validity of the contracts 
set up in those courts. 

“ This, obviously, was not the purpose of the judiciary 
act.” 


Besides, the judgment of foreclosure rendered by the 
lower court was not before the supreme court of the State 
for review, and is not here for examination on this writ of 
error. The only matter for review here is the judgment of 
the supreme court reversing the order of the court below 
setting aside the sheriff’s sale. This sale is admitted to 
have been in strict pursuance of the judgment of the court 
below, which judgment remains in full force and was satis- 
factory to the attorney for the defendant in the foreclosure 
proceedings. 

Argument is unnecessary to show that the decision of the 
supreme court of the State, refusing to set aside a sale of 
mortgaged premises made in strict conformity to an exist- 
ing valid judgment, can by no possibility involve a Federal 
question. The suggestion of such a question for the first 
time in this court indicates not only that the idea was an 
afterthought, but, also, that the writ of error was sued out 
for delay. 

For a full explanation of the statute of California in re- 
gard to the sale of mortgaged premises, and the reasons for 
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the judgment of the supreme court of the State reversing 

the order setting aside the sale, we call particular attention 

to the opinion of that court on pages 29-32 of this brief. 
We respectfully submit that the writ of error should be 


dismissed. 


WM. M. STEWART, 
Counsel for Defendants in Error. 
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APPEN DIX. 


The following is a copy of the record on writ of error to 
the Supreme Court of the United States so far as the same 
relates to the question of jurisdiction, and consists— 

1. Of the original bill of exceptions on appeal from the 
superior court of Alameda county to the supreme court 
of California, except certain affidavits in support of the 
motion to set aside the sheriff's sale of the mortgaged 
premises (which is the subject of controversy herein), and 
are immaterial for the purposes of the motion to dismiss the 
writ of error. 

2. Opinion of the supreme court of Ca.ifornia, revers- 
ing the order setting aside the sheriff's sale. 

3. Petition for writ of error. 

4. Order of Chief-Justice supreme court of California, 
consolidating the two cases involving the question under con- 
sideration on the motion to dismiss writ of error. 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA IN 
AND FOR THE COUNTY OF ALAMEDA. 


Moses Hopkins, Plaintiff, “el 


v. 

Epwarp Wiarp et al. (T. L. Barker, Ex- 
ecutor, &c., substituted as Defendant 
for Edward Wiard, deceased), Defend- 
ants. } 


» No. 3414. 


Orper Serrinc AsipE SALE BY SHERIFF. 


Extract from the Minutes of the Superior Court of the State 
of California in and for the County of Alameda. 


Frmay, July 16, 1886. 

At a session of this court held this day—present, Hon. 
W. E. Greene, jfldge, and W. M. Gilcrest, deputy clerk— 
the following proceedings were had : 


Mosses Hopkins 


v. No. 3414. 
T. L. Barxer, Executor, &c., e¢ al. 


The motion heretofore made on behalf of the defendant, 
Laura E. French, to set aside the sale made by the sheriff 
of this county of the property described in the decree 
herein, having been argued and submitted to the court for 
its decision, and the court, having fully considered the same, 
orders that the said motion be, and the same is hereby, 
granted ; to which order the plaintiff, by his attorney, then 
and there excepted ; and to which order James Mee, the 
purchaser at said sale, being present in court, by his attor- 
ney, Joseph Mee, Esq., then and there also accepted. 


Brut or Exceptions. 
{ Title of court and cause. } 

Be it known and remembered that heretofore, to wit, Jul 
28, A. D. 1885, Moses Hopkins, the above-named plaintiff, 
filed his complaint in the superior court of the State of Cali- 
fornia in and for the county of Alameda against Edward 
Wiard ; George M. Palmer, as administrator of the estate 
of Mary J. Wiard, deceased ; Laura E. French and John 
Doe French ; of which complaint the following is a copy: 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA IN 
AND FOR THE COUNTY OF ALAMEDA. 


Moses Hopkins, Plaintiff, : 


v. 

Epwarp Wiarp; Grorere M. Parmer, 

as Administrator of the Estate of > Wo. 3414. 

Mary J. Wiard, deceased; Laura E. 

Frencu, Jonn Dor Frencu, Defend- 
ants. 


Moses Hopkins, the above-named plaintiff, complains of 
Edward Wiard ; George M. Palmer, as administrator of the 
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estate of Mary J. Wiard, deceased ; Laura E. French, John 
Doe French, the above-named defendants, and alleges : 

I. That heretofore, viz., March 2, A.D. 1883, the de- 
fendant, Edward Wiard, made and executed to this plaintiff 
his certain promissory note in writing for the sum of sev- 
enty thousand dollars, payable one year thereafter, with 
interest at the rate of nine per cent. per annum, of which 
said promissory note the fullowing is a copy : 


$70,000. San Francisco, March 2, 1883. 


One year after date, without grace, for value received, 
in gold coin of the United States, I promise to pay to 
Moses Hopkins, or order, the sum of seventy thousand 
($70,000) dollars in gold coin of the United States of the 
standard issued from the Mint of the United States during 
the year 1867, with interest thereon froin date until paid at 
the rate of nine-twelfths of one per cent. per month ; said 
interest payable in United States gold coin of the same 
standard, monthly, in advance, and if not paid as it be- 
comes due, is to be added to the principal sum and become 
a part thereof, and thereafter is to bear interest at the same 
rate; and in case said monthly interest or any part thereof 
is not paid within ten days after the same becomes due and 
payable, then the whole of said principal sum and interest 
shall forthwith become due and payable at the election of 
the holder of this note, and shall bear interest from the date 
of said election until paid, at the rate of one and one-half 
of one per cent. per month. This note is secured by a mort- 
gage bearing even date herewith. 


EDWARD WIARD. 


II. That at the same time with the execution of the said 
promissory note, and as part of the same transaction, the 
said defendant and one Mary J. Wiard (since deceased), in 
order to secure the payment of the said promissory note, and 
of the money and interest therein promised and agreed to 
be paid, made, executed, and delivered to this plaintiff a cer- 
tain indenture of mortgage, by which they granted, bar- 
gained, and sold unto this plaintiff all those certain pieces, 
parcels, tracts, and lots of land, situate, lying, and being in 
the county of Alameda, State of California, at the embar- 
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cadero of Temescal, in the Bay of San Francisco, and par- 
ticularly bounded and described as follows, viz: 

I. Commencing at a stake or post near where the old 
slanghter-honse stood; said stake or post bears from the 
northeasterly corner of the house formerly occupied by 
Louis G. Bruguiere, north 36° west, and is 32 rods distant 
therefrom ; thence running from said stake north 854° east 
12 chaims 46 links, crossing the road to a stake marked 
‘ Broguiere,’ and thence north 782° east 14 chains 65 links 
along the road toa stake marked ‘ Bruguiere ;’ thence south 
28}° east 28 chains 61 links, crossing a creek or slough, and 
toa stake marked ‘ Bruguiere ;’ thence along a fence and 
south 783° west, and through a willow grove 39 chains and 
41 links to a stake on the beach of the Bay of San Francisco 
aforesaid, marked ‘ Bruguiere,’ and thence along the shore 
of said bay north 414° west 30 chains 97 links, and to the 

lace of beginning—containing 95 48-100 acres, more or 
ess, and being the same land described in a deed of L. G. 
Bruguiere to John McHenry, dated January 29, 1855, and 
recorded in the office of the recorder of Alameda county, in 
Liber E of Deeds, at page 532, and the same tract of land 
which is designated as No. 7 on a certain map of the rancho 
of, Vincente and Domingo Peralta, as surveyed by Julius 
Kellersberger, now on file in said recorder’s office of Ala- 


meda county. And also— 


2. That certain other tract of land in the county afore- 
said and adjoining on the south the piece above described, 
bounded and described as follows, viz: 

Commencing at a stake marked ‘ H,’ at high water on the 
Bay of San Francisco, on the south side of the willows 
of Temescal, and at the northwest corner of land formerly 
owned by John A. Hobart, being Plot No. 6 on said map, 
and running thence along the northerly line of said Plot No. 
6 and north 72}° west 34.40 chains to a post in the north- 
ern fence of said Hobart’s lot, being No. 6 on said map, and 
thence north 28}° east 3 chains, and to the southeast corner 
of lot No. 7 above described, and thence running westerly 
and along the most southerly line of Plot No. 7 aforesaid, 
unto the Bay of San Francisco aforesaid ; and thence run- 
ning southerly along the Bay of San Francisco to the point 


ee ee 


- ee Re ee ee ee ee ee ee ae pan . 
WRI 20 
Bis 


10 


of beginning—containing 14 41-100 acres, more or less, and 
being the same plot of land known and marked as No. 39 on 
the map aforesaid. And also— 

3. That other tract of land in the county aforesaid, ad- 
joining on the north the Plot No. 7 first above described, 
and lying between said Plot No. 7 on the south and south- 
west, and the southerly line of Plot No. 41, as the same is 
marked on said map, on the north, and the Bay of San Fran- 
cisco on the west, being a piece of land nearlv triangular in 
shape, and containing 4 81-100 acres, more or less. 

All said three tracts of land hereinbefore described and 
bounded comprising one tract, and the same one hundred 
and fifteen acres, more or less, which was conveyed by 
John McHenry and Ellen McHenry, his wife, to William 
Y. Patch, by deed recordéd in the county recorder’s office 
of the county of Alameda, in Liber G of Deeds, at pages 700 
and 701. 

Together with, all and singular, the tenements, heredita- 
ments and appurtenances thereunto belonging or in anywise 
appertaining. 

Which said indenture of mortgage was thereafter, viz., 
March 6, 1883, recorded in the oftice of the county recorder, 
in and for the said county of Alameda, in Liber 200 of Mort- 

res, at page 128 ef sey. 

IIIf. That default has been made in the payment of the 
said promissory note; and that no part of the principal sum 
named therein has been paid (with the exception of the sum 
of two thousand dollars, which was paid on account of said 
principal sum on the 2d day of July, A. D. 1883), nor any 
of the interest that has grown due thereon since the 2d day 
of March, 1884, and that there is now unpaid of the princi- 
pal sum named in said note, the sum of sixty-eight thousand 
dollars in gold coin, with interest thereon from the 2d day 
of March, 1884, at the rate of nine-twelfths of one per cent. 
per month, compounding monthly. 

IV. That in and by the said indenture of mortgage the 
said mortgagors covenanted and agreed, to and with the said 
plaintiff, that upon the filing of a complaint in any court of 
competent jurisdiction, for the foreclosure of the said mort- 
gage, they would pay to the plaintiff in the said action, as 
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and for counsel fees for instituting the said action, the sum 
of one hundred dollars, and also a sum of money equal to 
ten per cent. upon the amount that might be found to be 
due upon the said promissory note, and that the same should 
be secured by the aforesaid indenture of mortgage, and be 
a lien upon the lands described therein. 

That no part of the said counsel fee has been paid. 

V. That since the making of the said indenture of mort- 
yage, the said Mary J. Wiard has died intestate, and that 
such proceedings have been had in this court, in the matter 
of the estate of said Mary J. Wiard, deceased ; that by an 
order of said court, therein duly given and made, the defend- 
ant, George M. Palmer, has been appointed the administra- 
tor of her estate, and that letters of administration upon said 
estate have been issued to him, and he is still acting as such 
administrator. | 

VI. That the said George M. Palmer, as administrator of 
the estate of said Mary J. Wiard, deceased, and the de- 
fendants, Laura E. French, John Doe French, have or claim 
to have some interest, claim, or estate in or to the said mort- 

premises, but that the claim, interest, or estate of the 
said defendants, and of each of them, if any they have, was 
created subsequent to the execution and recording of the 
aforesaid indenture of mortgage, and is subject and subordi- 
nate to the aforesaid lien of plaintiff. 

That, as this plaintiff is informed and believes, the said 
Laura E. French is a married woman, and the defendant 
John Doe French is her husband. That plaintiff does not 
know the full and true name of the said John Doe French, 
and he asks that, when ascertained, his full name may be 
inserted herein. 

Wherefore, this plaintiff prays the judgment of this court: 

1st. That there is due and owing to this plaintiff upon 
the aforesaid promissory note the sum of sixty-eight thon- 
sand dollars in gold coin, together with interest thereon 
from the 2d day of March, 1883, at the rate of nine-twelfths 
of one per cent. per month, compounding monthly, and also 
the sum of one hundred dollars, and a sum of money equal 
to ten per cent. upon the amount found due upon the said 
promissory note as and for counsel -fees for the institution 
of this suit. 
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2d. That the said sum of money may be declared to be a 
lien upon the aforesaid lands and premises, and secured by 
the aforesaid indenture of mortgage. 

3d. That the said lands and premises be sold by the 
sheriff of Alameda county, in the manner prescribed by law, 
for the sale of real property under execution, and that out 
of the proceeds of said sale the-said sheriff pay to this plain 


tiff the costs incurred by him herein, and also the amounts | 
found due and owing to him as aforesaid. 


4th. That if the proceeds of said sale are insuflicient to 
make the said payments, and it shall appear from the sheriff's 
return that a deficiency exists, judgment may then be dock- 
eted for such deficiency against the defendant Edward 
Wiard, and that the plaintiff may have execution against 
him for the amount of the judgment so docketed. 

5th. That the defendants herein, and each of them, and 
all persons claiming, or to claim under them, or either of 
them, may be forever barred and foreclosed of all right, 
title, claim or equity of redemption in or to the aforesaid 
lands and premises and every part thereof. 

6th. That this plaintiff may have such other and further 
relief as in the premises may be just and in accordance to 
the principles of equity. . 

JARBOE, HARRISON & GOODFELLOW, 
Attorneys for Plaintiff. 


STATE OF CALIFORNIA, - 
City and County of San Francisco, 


Moses Hopkins, having been duly sworn, says on oath as 
follows: I am the plaintiff in the above-entitled action. I 
have read the foregoing complaint, and well know its con- 
tents. The same is true of my own knowledge, except as 
to the matters which are therein stated on my information 
or belief, and as to those matters I believe it to be true. 


MOSES HOPKINS. 
Subscribed and sworn to before me this 27th day of July, 


1885. 
[NOTARIAL SEAL. | E. H. THARP, 
| Notary Public.” 


—— nT 


am: seecmaag: 


13 


That on the said 28th day of July, 1885, a summons was 
issued upon said complaint under the seal of said court, di- 
rected to eaid defendants and signed by the clerk, of which 
the following is a copy: 

‘ Title of Court and Cause]. | 

The people of the State of California send greetfng to 
Edward Wiard, Geo. M. Palmer, as Administrator of the 
estate of Mary J. Wiard, decexsed, Laura E. French, John 
Doe French, Defendants. | 

You are hereby required to appear in an action bronght 
against you by the above-named plaintiff, in the superior 
court of the State of California, in and for the county of 
Alameda, and to answer the complaint filed therein within 
ten days (exclusive of the day of service) after the service 
on you of this summons—if served within this county, or, 
if served elsewhere, within thirty days—or judgment by 


default will be taken against you according to the prayer of 


said complaint. 
The said action is brought to obtain a decree of this 


court : 

1st. That there is due and owing to the plaintiff upon a 
certain promissory note bearing date March 2d, 1883, exe- 
cuted by the defendant Wiard to the plaintiff, and set forth 
in the complaint, the sum of $68,000 in gold coin, together 
with intercvst thereon from March 2d, 1884, at the rate of 
nine-twelfths of one per cent. per month, compounding 
monthly. 

And also the further sum of $100 in gold coin, together 
with a sum of money in gold coin equal to ten per cent. 
upon the amount due on said promissory note for counsel 
fees for instituting this suit. 

2d. That the amounts so found to be due and owing to 
said plaintiff may be declared to be a lien upon certain lands 
and premises described in a certain indenture of mortgage, 
bearing date March 2d, 1883, and executed by the said de- 
fendants, Edward Wiard and Mary J. Wiard (since de- 
ceased) to the plaintiff, to secure the same, and which lands 
and premises are also described in the complaint ; and that 
the said lands and premises may be sold and the proceeds 
applied to the payment of said amounts so found to be due and 
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owing to the plaintiff as aforesaid, together with expenses 
of sale and costs of suit, and, in case such procecds are not 
sufficient to pay the same, then to obtain an execution 
against said defendant, Edward Wiard, for the balance re- 
maining due, and also that the defendants and all persons 
claiming by, through, or under them, may be barred, and 
foreclosed of all right, title, claim, lien, equity of redemp- 
tion and interest in and to said mortgaged premises ; and 
for other and further relief. 

And you are hereby notified that if you fail to appear 
and answer said complaint as above required, the said plain- 
tiff will apply to the court for the relief demanded in the 
said complaint. 

Given under my hand and seal of the superior court of 
the State of California, in and for the county of Alameda, 
this 28th day of July, in the year of our Lord one thousand 

eight hundred and eighty-five. 
CHARLES T. BOARDMAN, 
Clerk, 
‘By W. R. THOMAS, 
Deput; y Clerk.” 

Which said summons was afterwards, to wit, on the 7th 
day of August, 1885, served upon the defendants, Edward 
Wiard and George M. Palmer, as administrator of the estate 
of Mary J. Wiard, deceased, ‘and on the 16th day of Sep- 
tember, A. D. 1885, was served upon the defendant Laura 
E. French. 

That on the 29th day of Sennen, A. D. 1885, the said 
Laura E. French filed her answer to the said complaint, of 
which said answer the following is a copy. 

‘(Title of Court and Cause]. 

Now comes the defendant Laura E. French, and for her 
separate answer to plaintiff's complaint filed herein, admits, 
upon her information and belief, each and every. allegation 
in said complaint contained ; and said defendant Laura E. 
French, seeking aftirmative relief against her said co-defend- 
ants, Edward Wiard and George M. Palmer, affecting the 
property mentioned and described in the above entitled 
action, and to which the same relatés, in addition to her said 
answer to said complaint hereinbefore set forth, at the same 
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time therewith, makes and files this, her cross-complaint 
herein, against said defendants, Edward Wiard and George 
M. Palmer, and for cause of such cross-complaint avers. 

That heretofore, to wit, on the 18th day of August, 1885, 
she recovered judgment for money loaned, against said de- 
fendant, Edward Wiard, in the superior court of Alameda 
county, State of California, for the sum of eight thousand 
: five hundred and eight dollars and sixty cents ($8,508.60) 
and costs of suit, taxes at forty-eight dollars and ninety cents 
($48.90), with interest thereon at the rate of seven per cent. 
per annum. 

That thereafter and on, to wit, said 18th day of August, 
said judgment was duly entered and recorded in judgment 
book of said court, vol. 4, p. 466, and thereafter, to wit, 
then and there, duly entered and docketed by the clerk of 
said court upon the docket of said court, kept by the said 
clerk as required by law. 

That demand has been made by the sheriff of said Ala- 
meda county on execution duly issued on said judgment for 
| the payment thereof ; that no part of the same or of the in- 
. terest due thereon has been paid, except the sum of five 

hundred dollars ($500) paid by said Edward Wiard on, to © 
wit, September 8, 1885, and the entire baiance and remainder 
of said judgment remains and is due and wholly unpaid, and a 
lien upon the lands and premises mentioned and described 
in plaintiff’s complaint, subject only to plaintiffs lien under 
said mortgage, as in said complaint alleged. 

That the said George M. Palmer, one of the defendants 
herein, asserts some claim or interest in the lands and 
premises, the precise character or value of which is unknown 
to this cross-complainant; but she alleges that the said lien 
or interest of the said Palmer, if any exists, is subject and 
| subordinate to this cruss-complainant’s lien and interest 
: | under her said judgment, as hereinbefore set forth and re- 


ferred to. 

Wherefore, this cross-complainant unites in the prayer of 

' said plaintiff in this action and prays with the plaintiff that 
the same may be granted in so far that the usual decree 
| may be made for the sale of the land and premises men- 
tioned and described in said complaint by the sheriff of the 
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county in which the same are situated, and for the applica- 
tion of the net proceeds of such sale to the payment of said 
amount so due to said plaintiff, in so far as the same may 
be necessary, and that said sale of said lands and premises 
so to be made by said sheriff, may be made for the benefit 
of this defendant and cross-complainant, as well as for said 
plaintiff. 

And this defendant and cross-complainant further prays 
that after all the amounts respectively due said plaintiff 
shall have been paid and discharged out of the proceeds of 
said sale, made under said decree of foreclosure, that the 
balance of the money arising from such sale (if any), or so 
much thereof as may be necessary, be applied to the pay- 
ment of her said judgment against said defenda..t Edward 
Wiard, as hereinbefore set forth, or in part payment thereof 
in case said balance should not be sufficient to pay and dis- 
charge the same in full. 

And for such further relief in the premises as to this 
- court shall seem equitable and proper, and for costs of suit. 

C. M. JENNINGS, 
Attorney for Defendant, cc., Laura F. French. 


STATE OF CALIFORNIA, 
City and County of San Francisco, 

Laura E. French, being first duly sworn, deposes and says 
on oath, that she is one of the defendants in the above en- 
titled action; that she has read the foregoing answer and 
cross-complaint and knows the contents thereof, and that 
the same is true of ler own knowledge, except as to the 
matters or things therein stated on information or belief, and 
as to those things she believes it to be true. 


LAURA E. FRENCH. 


Subscribed and sworn to before me, this 25th day of 
September, A.D. 1885. , 
[NOTARIAL “— HOLLAND SMITH, 
Notary Public.” 


That on the oth day of October, A.D. 1885, J. W. French, 
the defendant, sued by the name of John Doe French, filed 
his answer to the said complaint, of which answer the fol- 
lowing is a copy: 
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‘* [Title of Court and Cause. ] 

Now comes J. W. French, one of the defendants in .the 
above entitled cause, who is sued by and under the fictitious: 
name of John Doe French, by C. M. Jennings, his attorney, 
and 

I 


Admits that he is the husband of Laura E. French, one 
of the defendants herein, and : 


IT. : 
Further answering, he disclaims all interest, share or 
estate in or to the lands and premises mentioned and de- 
scribed in plaintiff’s complaint, or any part thereof, except 
such interest, share, or estate, as he may have as the husband 


of said Laura E. French. 
J. W. FRENCH. 


By C. M. JENNINGS, 
his Attorney.” 


That the defendants, Edward Wiard and George M. Pal- 
mer, as administrator of the estate of Mary J. Wiard, de- 
ceased, did not appear or answer the said complaint, and the 
time allowed by law for so appearing having expired, their 
and each of their defaults for failure to appear or answer the 
said complaint were duly entered by the clerk of said court, 
at the request of plaintiff's attorneys. 

That thereafter, to wit, on the 23d day of November, 
1885, the said cause was tried and the said court rendered 
a decree of foreclosure in said action in the words and 
tigures following : 


“ In the Superior Court of the State of California, in and 
Sor the County of Alameda. 


Mosrs Hopkins } 


v. 

Epwarp Wiarp, Greorcr M. Patmer, as | 
Administrator of the Estate of Mary 
J. Wiard, deceased ; Laura E. French, 
John Doe French. 


This cause was brought on for hearing upon the complaint 
taken as confessed by all the defendants, and upon the cross- 
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complaint of the defendant Laura E. French, taken as con- 
fessed by the other defendants, and it having been shown to 
the satisfaction of the court that the defendants have been 
regularly served with the summons issued upon the com- 
plaint herein, and that the defendants, Edward Wiard and 
George M. Palmer, as administrator of the estate of Mary 
J. Wiard, deceased, have not either of them answered the 
said complaint or in any way appeared herein, and that the 
defaults of each of the said named defendants have been 
regularly entered herein by the clerk of this court, and that 
the defendant Laura E. French has answered the said com- 
plaint, and in her said answer has admitted each and every 
allegation in the said complaint, and has in her said answer 
set forth her claim by way of lien upon the property de- 
scribed in the complaint, subject an subordinate to the lien 
of the plaintiff, and that the defendant J. W. French, sued 
herein as John Doe French, has filed an answer to the com- 
plaint herein, disclaiming all claim, interest or lien in or to 
the property described in said complaint. 

The court thereupon proceeded to the hearing of the said 
complaint, and the plaintiff having offered and used in evi- 
dence the promissory note and mortgage alleged in the com- 
plaint, and it appearing therefrom and from the testimony 
of witnesses in reference thereto that there is at this date 
unpaid upon the said promissory note the sum of seventy- 
nine thousand three hundred and_ seventy-four 91-100 
($79,374.91) dollars in gold coin of the United States, and 
also that the plaintiff is entitled to recover in this action as 
and for counsel fees, under the provisions and terms of the 
_ said mortgage, the sum of twen‘y-five hundred dollars, which 
said sum is hereby fixed by the court as a reasonable fee to 
be allowed to the plaintiff herein, making in the aggregate 
eighty-one thousand eight hundred and seventy-four 91-100 
($81,874.91) dollars, and that the same is secured to be paid 
by the mortgage alleged in the complaint, and is a lien upon 
the lands and premises hereinafter described. 

And it having been further shown to the satisfaction of 
the court that the cross-complaint of the defendant Laura 
E. French has been regularly served upen the defendants, 
Edward Wiard and George M. Palmer, and that the time 
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allowed by law for the said defendants to answer the same 
had expired, and that the said defendants had not either of 
them answered the said cross-complaint, their defaults for 
not answering the same were thereupon entered by order 
of court, and prouf was thereupon made on behalf of said 
Laura E. French, to the satisfaction of the court, that there 
is at this date unpaid upon the judgment set forth in said 
cross-complaint, and owing from the said Edward Wiard to 
the said Laura E. French, the sum of seven thousand nine 
hundred and sixty-seven 20-100 ($7,967,%%,) dollars, and 
that the same is a lien upon the aforesaid lands and prem- 
ises, subject and subordinate to the aforesaid lien thereon of 
the plaintiff herein ; 

It is now, upon motion of Messrs. Jarboe, Harrison & 
Goodfellow, attorneys for the plaintiff herein, ordered, ad- 
judged, and decreed that Moses Hopkins, the plaintiff herein, 
do have and recover from Edward Wiard, one of ‘the de- 
fendants herein, the sum of eighty-one "thousand eight 
hundred and seventy-four 91-100 ($81,874,%1,) doHars in 
gold coin, together with his costs incurred herein, which are 
hereby taxed at the sum of $21.15, together with interest 
thereon from this date at the rate of seven per cent. per’ an- 
num, and that the same be and is hereby declared to Be a 
lien upon the lands and premises hereinafter described. ' 

And it is by the court further ordered, adjudged, and de- 
creed, that the said lands and premises be sold by the sheriff 
of the county of Alameda, in the manner prescribed by law 
for the sale of real property under execution, and that! the 
said lands «nd premises be sold as a whole and in one: par- 
cel, and that out of the proceeds of said sale, said sheriff, 
after deducting therefrom his fees and the expenses of said 
sale, pay to the plaintiff herein, or his attorneys, his ‘costs 
aforesaid, amounting to the sam of twenty-one 15-100 dol- 
lars, and also the aforesaid sum of eighty-one thousand eight 
hundred and seventy-four 91-100 dollars, with interest 
thereon from this date until the day of said sale, at the rate 
of seven per cent. per annum, and that after making the 
aforesaid payments he then pay out of the surplus funds of 
said sale, if any there be then remaining in his hands, to 
the defendant, “Laura E. French, or her attorney, the sum 
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of seven thousand nine hundred and sixty-seven 20-100 
($7,967;,,) dollars, with interest thereon from this date at 
at the rate of seven per cent. per annum until the day of 
said sale, and that after making the aforesaid payments, the 
said sheriff bring the remainder of the surplus proceeds 
of said sale, if any there be, together with the return of 
his proceedings, in making said sale and payments, into this 
court, there to remain until the further order of this court 
in reference thereto. 

And it is by the court further ordered, adjudged, and de- 
creed that if the proceeds of said sale ‘are insulicient to 
make the aforesaid payments, and it shall appear trom the 
sheriff ’s return that a deficiency exists in the amount found 
due herein to the plaintiff, judgment for such deficiency 
shall then be docketed against the defendant Edward Wiard, 
and that the plaintiff may have execution therefor. 

It is by the court further ordered, adjudged, and decreed 
that at the aforesaid sale by the sheriff, any of the parties 
hereto may become the purchaser, and that upon the execn- 
tion of a deed of conveyance by the sheriff to the purchaser 
of the said lands and premises, and the demand by or on be- 
half of the said purchaser to be let into possession thereof, 
he be, by the defendants ard all persons claiming under . 
them, let into the possessiun thereof, and in case of a refusal 
so to let the purchaser into the possession thereof, a writ of 
assistance issue, without any further notice, requiring the 
sheriff to place and maintain the said purchaser in the quiet 
and peaceable possession of the lands and premises described 
in the said sheriff ’s deed of conveyance. 

And it is by the court further ordered, adjudged, and de- 
creed that upon the execation by the sheriff to the said 
purchaser of a deed of conveyance of the said lands and 
+ the defendants herein, Edward Wiard, George M. 

almer, as administrator of the estate of Mary J. Wiard, 
deceased, Laura E. French, and J. W. French, sued herein 
as John Doe French, and all persons claiming or tu claim 
under, by or through the said defendants, or either of them, 
subsequent to the commencement of this action, be, and 
they are hereby barred and foreclosed of all right, title, 
estate, claim, and equity of redemption in and to the said 
lands and premises, and every part thereof. 
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The lands and premises hereinbefore referred to, and 
which are hereby directed to be sold by the sheriff afore- 
suid, are the following, viz: 

All those certain lands situate, lying and being in the 
county of Alameda, State of California, bounded and de- 
scribed as follows, to wit: 

Commencing at a stake marked ‘ H,’ at high water-mark 
of the Bay of San Francisco, on the south side of the wil- 
lows of Temescal, at the northwest corner of land formerly 
owned hy John A. Hobart, being plot No. six (6), on a cer- 
tain map of the Rancho of Vincente and Domingo Peralta, 
as surveyed by Julius Kellersberger, now on file in the 
recorder’s office of Alameda county ; and running thence 
along the northerly line of said Plot No. 6, north 72}° east 
34.40 chains to a post in the northern fence of said Hobart’s 
lot, said post being the southeasterly corner of Plot No. 
39, on said map ; thence north 28}° west 31.61 chains along 
the easterly line of Plots 39 and 7 of said map to the north- 
east corner of Plot No. 7; thence south 783° west 1 chain; 
thence north 13° west 2.68 chains to the south line of Plot 
No. 41, on said map; thence along the south line of said 
Plot No. 41 south 754° west 26.05 chains to a stake or post 
on the beach near where the old slaughter-honse formerly 
stood ; said stake or post bears from the northeasterly cor- 
ner of the house formerly occupied by Louis G. Braguiere, 
north 36° west, and is 32 rods distant therefrom ; said stake 
is also the northwesterly corner of Plot No. 7, on said map ; 
thence in a southeasterly direction along the shore of the 
Bay of San Francisco 30.97 chains to a stake at the south- 
westerly corner uf said Plot No. 7; thence south 62° east 
7.50 chains to the place of beginning ; containing 115 acres, 
more or less, and being the same three tracts conveyed by 
John McHenry and Ellen McHenry, his wife, to William 
Y. Pateh, by deed recorded in the county recorder’s office 
of Alameda county, in Liber G uf Deeds, pages +00 and 
701. 

Tovether with all and singular the tenements, heredita- 
ments and appurtenances thereunto belonging or in anywise 
appertaling. 
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Dated at Oakland, county of Alameda, the 23d day of | 


November, A. D. 1885. 
W. E. GREENE, 
Judge of Superior Court.” 


Which said judgment was thereafter, to wit, on the 30th 
day of November, 1885, entered of record in said court, in 
Judgment Book 4, at page 534, et seq. 

That thereafter, to wit, on the 26th day of December, 
1885, the plaintiff caused to be issued to the sheriff of the 
county of Alameda an order of sale upon said judgment in 
the words and figures following, to wit : 

‘(Title of Court and Cause. ] 
The People of the State of California to the Sheriff of the 
County of Alameda, Greeting : 


Whereas, on the 23d day of November, A. D. 1885, 
Moses Hopkins, plaintiff, obtained a judgment and decree 
in superior court in and for the county of Alameda, State 
of California, against Edward Wiard, George M. Palmer, 
as administrator of the estate of Mary J. Wiard, deceased ; 
Laura E. French and John Doe French, defendants, in an 
action wherein the’ said Moses Hopkins was plaintiff, and 
the said Edward Wiard and the said other defendants were 
defendants, which judgment and decree was on the 30th day 
of November, A. D. 1885, recorded in Judgment Book IV 
of said court, at page 534, We., and the roll filed and’ judg- 
ment and decree docketed in the clerk’s office t hereof, a 
certified copy of which said judgment and decree is hereto 
annexed and made part hereof, and in and by which judg- 
ment and decree, it is ordered, adjudged and decreed that 
the lands and premises mentioned and described in the said 
decree be sold according to law. 

Now therefore, you, the said sheriff, are hereby commanded 
and required to proceed to notice for sale and to sell the 
premises described in said judgment and decree, and apply 
the proceeds of said sale as in said judgment and decree 
directed, and to make and file your report of such sale with 
the clerk of this court within sixty days from the date of your 
receipt hereof, and to do all things according to the terms 
and requirements of said judgment and decree, and the pro- 
visions of the statute in such case made and provided. 
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In witness whereof, [ hereunto set my hand and affixed 
the seal of said superior court, at my office, in the city of 
Oakland, county of Alameda, this 26th day of December, 


A. D. 1885. 
: CHAS. T. BOARDMAN, 
Clerk. 
pga eed By GUY C. EARL, 
Deputy Clerk. 
To which order of sale was attached a certified copy of 
the aforesaid judyment; and that thereafter, to wit, on the 
25th day of January, A. D., 1886, the said sheriff, under 
the order of sale so issued to him, sold the property de- 
scribed in said judgment to James Mee, and on the 27th 
day of January, A. D. 1886, made his return of sale, in- 
dorsed upon said order of sale, in the words and figures 
following, to wit: 


“ SHERIFF'S OrFice ? 
Of the County of Alameda. ‘ a Oe 


SHERIFF’s Rerurn ON FORECLOSURE. 


I, W. E. Hale, sheriff of the county of Alameda, do 
hereby certify, that by virtne and in pursuance of the an- 
nexed order of sale and decree of foreclosure and sale, I 
advertised the property described as follows, to wit : 

All those certain lands, situate, lying and being in the 
county of Alameda, State of Califurnia, bounded and de- 
scribed as follows, to wit: 

Commencing at a stake marked ‘ H,’ at high-water mark 
of the Bay of San Francisco, on the south side of the wil- 
lows of Temescal, at the northwest corner of land formerly 
owned by John A. Hobart, being Plot No. Six (6) on a cer- 
tain map of the Ranchos of Vincente and Domingo Per-. 
alta, as surveyed by Julius Kellersberger, now on file in the 
recorder’s office of Alameda county, and running thence 
along the northerly line of said Plot No. 6 north 72}° east 
34.40 chains to a post inthe northern fence of said Ho- 
bart’s lot, said post being the southeasterly corner of Plot 
No. 39 on said map ; thence north 28}° west 31.61 chains 
- along the easterly line of Plots 39 and 7 of said map to the 
vuortheast corner of Plot No. 7; thence south 783° west 1 
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chain; thence north 13° west 2.68 chains to the south line 
of Plot No. 41 on said map; thence along the south line 
of said Plot No. 41 south 754° west 26.05 chains to a stake 
or post on the beach near where the old slaughter-house 
formerly stood, said stake or post bears from the northeust- 
erly corner of the house formerly occupied by Louis G. 

Bruguiere, north 36° west, and is 32 rods distant therefrom. 
Said stake is also the northwesterly eorner of Plot No. 7 
on said map; thence in a southeasterly direction along the 
shore of the Bay of San Francisco 30.97 chains to a stake 
at the southwesterly corner of said Plot No. 7; thence 
south 62° east 7.50 chains to the point of beginning, con- 
taining 115 acres, more or less, and being the same three 
tracts conveyed by John McHenry and Ellen McHenry, his 
wife, to William Y. Patch, by deed recorded in the county 
recorder’s oftice of Alameda county, in liber ‘G’ of deeds, 
pages 700 and 701. Together with all and singular the 
tenants, hereditaments and ‘appurtenances thereunto belong- 
ing or in anywise appertaining, to be sold by me in front of 
the court-house door, in the city of Oakland, county of Ala- 
meda, on the 25th day of January, A. D. 1886, at ten 
o’clock A. M.; that previous to said sale I posted written 
notice particularly describing the property for twenty days, 
in three public places of the township or city where the 
property is situated, and where the property was to be sold, 

and also caused due and legal written notice thereof to be 
published once a week for the same period preceding said 
sale in the Oakland Daily Evening Tribune, a daily news- 
paper published in the county of Alameda, and that on 
Monday, the 25th day of January, 1886, the day on which 
said premises were so advertised to be sold as aforesaid, I 


attended, at the time and place fixed for said sale, and ex- 


posed the said premises for sale in one (1) parcel at public 
auction, according to law, to the highest bidder for cash, in 
gold coin of the United States, when ‘ames Mee, being die 
highest bidder therefor, the said premises were struck off by 
me to the said James Mee for the sum of eighty-four thou- 
sand six hundred and eleven and 76-100 dollars in United 
States gold coin, which was the whole price bid, and which 
I acknow!ede to have received, and that I delivered to said 
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purchaser a certificate of said sale, and filed a duplicate 
thereof in the office of the county recorder of the said Ala- 
meda county. 


And I further certify that I deducted from the 


IE Ns ease kh 6 Sh SS ASH $84,611 76 
My fees, commissions, and expenses, amounting 
chun netissosaiion Li, ee 1,726 68 
Leaving a net balance of................... $82,885 16 


Which net balance I have paid to plaintiff's attorneys, whose 
receipt therefor is hereunto attached. 

I further certify that the proceeds of said sale are insufii- 
cient to make the payments, or any part thereof, decreed 
herein to be due to said defendant, Laura E. French; and I 
herewith return that there is a deficiency on said decree and 
judgment due to said defendant, Laura E. French, from de- 
fendant, Edward Wiard, of $8,063.46; and I herewith re- 
turn said order of sale and decree wholly unsatisfied as to 
the judgment due to said defendant, Laura E. French, and 
fully satisfied as to the judgment due to plaintiff, Moses 
Hopkins, without further service. 

Dated at Oakland, this 27th day of January, 1886. 

W. E. HALE, 
Sheriff of the County of Alameda. 
By W. S. HARLOW, 
Under Sheriff.” 


The following is a copy of the receipt given to the sheriff 
by plaintiff's attorneys: 


$82,885.16. Oax.anp, January 25, 1886. 


Received of W. E. Hale, sheriff of Alameda county, 
eighty-two thousand eight hundred and eighty-five and 16-100 
dollars in United States gold coin, being the amount of 
judgment, interest, costs, &., due plaintiff, Moses Hopkins, 
in the case of Moses Hopkins v. Edward | Wiard et als. (No. 
3414), superior court, county of Alameda. 

JARBOE, HARRISON & GOODFELLOW, 


Plaintiff's Attorneys.” 


26 


That thereafter, to wit, March 22, 1886, the defendant, 
Edward Wiard, having died, T. L. Barker, executor of the 
last will and testament of Edward Wiard, deceased, was 
substituted as defendant in place of said Wiard by an order 
of said: court on that day made and entered, in the words 
and figures following, to wit: 

“Title of court and cause.—No. 3414.] 


In this action it being made to appear that the defendant, 7 


E. .Wiard, has died since the making of a motion in his be- 
half to set aside the sale of the property under the decree 
herein, and that Timothy L. Barker has been duly appointed 
his executor. 

It is now, on motion of J. H. Smith, Esq., ordered that 
the said Timothy L. Barker, as executor, be substituted as 
defendant in the place of said E. Wiard, and that all pro- 
ceedings hereafter be in the name of said Barker, as such 
executor. 

Thereupon, upon motion of C. M. Jennings, Esy., attor- 
ney for defendant, Laura E. French, it is ordered that the 
motion herein on her behalf to set aside said sale, &c., be 
dismissed without prejudice. 

And, upon motion of J. H. Smith, Esq., it is further or- 
dered that the said motion heretofore made on behalf of 
said’ E. Wiard be, and the same is, dismissed without preju- 


dice. 
W. E. GREENE, 
Judge.” 


That thereafter, to wit, on the 8th day of June, 1886, the 
defendant. Laura E. French, gave to the plaintiff in said 
action, and to James Mee, the purchaser at said sale, and to 
said W. E. Hale, sheriff of said Alameda county, a notice 
of her intention to move to set aside the afvresaid sale, of 
which notice the following is a copy : 

| ‘‘ [Title of court and cause. | 

You will please take notice that Laura E. French, one of 
the defendants in the above-entitled action, will move the 
court, on Monday, the 21st day of June, 1886, in depart- 
ment No. 3 thereof, at its court-room, in the court-house of 
said Alameda county, in the city of Oakland, at the hour of 


»— 


»— 
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ten o’clock A. M. of that day, or as soon thereafter as coun- 
sel can be heard, to set aside the sale made by the sheriff of 
said county of the real estate of said defendant, Edward 
Wiard, mentioned and described in _plaintiff’s complaint, 
under the decree of foreclosure of mortgage and order of 
sale issued thereon, made and rendered in the above-entitled 
action, upon the grounds and for the reasons : 

1. That said decree and order of sale issued thereon were 
and are, and each of them is, erroneous and void, in that said 
decree and order of sale provided that said sheriff shonld 
sell said real estate as a whole, in one entire tract, and not 
in separate parcels and lots, as the same had been previously 
separated, known, and described. 

2. That said real estate was first offered for sale and 
sold at said sale by said sheriff against the protest of this 
defendant and of said defendant Edward Wiard, as a whole 
and in one entire tract, and not in separate parcels and lots, 
as the same had been previously separated, known, and de- 
scribed. 

3. That an agreement was entered into before said sale 
was had, and before said decree was entered and filed, be- 
tween said plaintiff, by his attorneys, and one James Mee, 
whereby plaintiff, through his said attorneys, was to canse 
said premises to be sold as a whole, in one lamp or body, 
and not in separate lots or parcels; and the said James 
Mee, in consideration thereof, agreed to bid the amount of 
plaintiff’s mortgage, interest, and costs, and no more, for 
said property—the same being sold as a whole and in one 
body. 

That pursuant to said agreement there was embodied in 
said decree, at the instance of plaintiff, by his said attorneys, 
a provision requiring said property to be sold in one lump 
or body, and said attorneys did at said sale direct, and re- 
quire said sheriff to, and he did thereupon, sell said property 
in one lump or body, as a whole and not in parcels, and said 
James Mee did thereupon bid and offer the amount of plain- 
tiff’s said mortgage, interest, and costs, and no more, for 
said property so sold in one lamp or body, and the same was 
struck off to him therefor. 

Said motion will be made, based, and heard ore the af- 
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fidavits heretofore served upon you, filed and now of record 
in this cause, and upon the affidavits filed and served upon 
you upon like motion herewith by T. L. Barker, Esq., ex- 
ecutor of defendant Edward Wiard, late deceased, and upon 
the oral testimony of witnesses to be produced and sworn 
“upon the hearing hereof, and upon the papers, files, and rec- 
ords in said action, and each of them. 
C. M. JENNINGS, 
Atty for Deft Laura E. French. 


To Messrs. Jarboe, Harrison & Goodfellow, Attorneys 
for Moses Hopkins, plaintiff, and to James Mee, Esq., pur- 
chaser, and W. E. Hale, Esq., Sheriff of said Alameda 
county.” 

And that thereafter, to wit, on the 21st day of June, 
1886, the said motion came on to be heard before the court, 
Mr. C. M. Jennings appearing in behalf of said motion for 
said Laura E. French, and Messrs. Jarboe, Harrison & 
Goodfellow appearing in opposition thereto in behalf of 
the plaintiff, iain Hopkins, Mr. Joseph Mee appearing 
in opposition thereto in behalf of Mr. James Mee, the pur- 
chaser at said sale, and Messrs. Jarboe, Harrison & Good- 
fellow, and Joseph Mee, Esq., appearing in opposition 
thereto in behalf of W. E. Hale, Sheriff of said Alameda 
county. | 

At the hearing of said motion there was read before the 
court the aforesaid complaint in said action and the afore- 
said answer of the defendant Laura E. French, and the afore- 
said judgment rendered therein, with the memorandum 
thereon, on the outside thereof, as fullows : 

‘“ This decree satisfactory. 

November 30, 1885. 

J. H. SMITH, 
Attorney for E. Wiard.” 


(Nors.—Remainder of bill of exceptions consists of ath- 
davits in support of motion). 
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Opinion SuPREME Court oF CALIFORNIA. 


IN THE SUPREME COURT OF THE STATE OF CALIFORNIA. 
Filed April 25, 1887. 


Mosss Hopkins, Appellant, : 
v. No. 11,850. 
Epwarp Warp et al., Respondents. 


Mr. Justice Sharpstein delivered the opinion of the 
court. 

This is an appeal from an order setting aside a sale made 
by virtue of a judgment and order of sale in an action to 
foreclose a mortgage executed by the defendant to the 
plaintiff. 

There is nothing in the record which tends in any degree 
to impeach the fairness of the sale; and it appears that the 
purchaser paid to the sheriff the sum bid for the premises, 
and that the sheriff paid it to the plaintiff. 

Respondents’ counsel says that the “ decree is satisfied of 
record ; its aunthority-is dead, it is not now a lien upon said 
premises.” This is claimed to result from the sale which 
has been set aside. The plaintiff was entitled to have the 
incumbered property sold. The court was authorized to 
direct a sale of it. (C. C. P., 726). 

The judgment contains a direction “that the said lands 
and premises be sold as a whole and in one parcel.” The 
premises were so offered for sale and sold as a whole and in 
one parcel, although the sheriff was requested by respond- 
ents to sell in separate parcels. , 

The principal contention of the respondents is that “ the 
order inadvertently made by the court in the decree, direct- 
ing that the premises be sold in one parcel, was erroneous 
and void, and no act of the sheriff in selling or otherwise 
could legalize the same ; and although the sheriff may have 
followed such (supposed) directions, the same, nevertheless, 
being illegal, because founded on an illegal decree, will be 
set aside, and in this case was properly set aside upon 
motion.” 

There is nothing in the record to indicate that the court 
inadvertently decreed “that the premises be sold in one 
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parcel.’ It does appear that the decree was shown to the 
defendant’s attorney, before it was signed by the judge, and 
that said attorney wrote upon the margin of it: “ This 
decree is satisfactory,” and signed the same as the attorney 
of E, Wiard, defendant. It further appears that the decree 
was so submitted to defendant’s counsel by direction of the 
judge. If the defendant's attorney did not carefully ex- 
amine the several clauses of the decree before indorsing on 
it his satisfaction, the fault was his own, as it appears from 
his own affidavit that he was given an opportunity to ex- 
amine it and was told that the judge desired he should. 
The main contention of respondents is that the court ex- 
ceeded its jurisdiction in ordering that the premises be sold 
as a whole and in one parcel. The code provides that, © in 
such action the court may by its judgment direct the sale of 
the incumbered property ;~ but is silent as to the mode of 
sale. The provisions of the code in this respect are not 
materially different from those of the late practice act. And 
in Heymann v. Babcock, (30 Cal., 367), the court said: * No 
express provision is found in the practice act providing the 
mode of making sale of the mortgaged premises under a de- 
cree of foreclosure.” In the absence of any provision pre- 
scribing the mode, we think the court might under its power 
to direct the sale, direct huw it should be made. Such ap- 
pears to have been the opinion of Justice Sanderson, who, in 
a concurring opinion in Heymann v. Babcock, supra, said : 
“Tf the judgment contains specitic directions, they must be 
followed by the officer.” In Babcock v. Perry, (8 Wis., 277), 
the court reversed an order similar to that now before us. 
One of the grounds upon which it was contended that the 
order setting aside the sale was not erroneous was that 
“The premises were sold together, and not in parcels.” In 
answer to that the court said: “It is to be observed that 
the sheriff as well as the party was bound to pursue the or- 
der of the court in making the sale, and that order was that 
the premises should be sold together.” In Langsdale v. 
Mills, 32 Black (Ind.), 380, the court said: “The ques- 
tion is not what the deeree ought to have been, but what it 
is. While it remains in its present form any sale made un- 
der it, not authorized by its terms, cannot stand.” 
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It is within the jurisdiction of the court to direct by its 
judgment that the property should be sold in one or several 
parcels, and the officer making the sale was bound to follow 
the directions contained in the judgment. The judgment 
was not void, and if erroneous, its terms could not be dis- 
regarded by ‘the officer charged with the execution of it. 
But it has not been shown to be even erroneous. Whether 
it was or not depends upon the facts before the court when 
the decree was made. sfore signing the decree the court 
directed that it be submitted to defendant’s attorney, and it 
was so submitted to him, and he indorsed on it that it was 
_ satisfactory. The decree was what both parties agreed it 
should be, and, as was said in Smith v. Southwell (6 Cal., 
47): “ To set aside the sale on this ground under the cir- 
cumstances would be to allow a party to take advantage of 
his own deceit or negligence.” The sale of the premises in 
gross was occasioned by the direction in the decree that it 
should be so sold. And the court had evidence before it 
that the decree was satisfactory to both the mortgagor and 
the mortgagee. As was said in Cord v. Southwell (15 Wis., 
211): “ There is no error apparent on the face of the judg. 
ment. It was not necessary, in order to justify the direc- 
tions as to the manner of selling the mortgaged premises, 
that a foundation should be laid in the pleadings. The court 
might make them upon facts shown at the hearing, or by 
consent of parties.” 

We fail to discover any snfficient ground for setting aside 
the sale. In Morris v. Bishop of Durham (1 Ves. Jr., 57), 
Lord Eldon said: “ The only case in which biddings should 
be reopened was when there was some fraud or misconduct 
in the purchaser, or fraudulent negligence in another per- 
son, of which it would be against conscience that the pur- 

chaser should take advantage.” 

' The rule undoubtedly is to consider every fair sale as 
final. 

“ Upon an application for a resale the rights of the pur- 
chaser will be taken into account and will prevail when the 
sale has been fair and free from fraud, or other cireum- 
stances which give it an undoubted right to have it eet aside.” 
(2 Jones on Mortgages, Sec. 1673). 
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Laura E. Frenon, Defendant 
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Order appealed from reversed. 
We concur : 

McF arvanp, J., 

Paterson, J. 


ConcuRRING OPINION. 


I concur in the judgment. The portion of the judgment 
of the court below, directing the property mortgaged to be 
sold as one tract, is not void. The court had power to ren- 
der such judgment. The sheriff made the sale in one tract 
in conformity with the judgment which, or the material 

arts thereof, the writ must have recited. (C. C. P., Sec. 
684). The court in setting aside the sale, made no change 
in the judgment. The motion to set aside the sale was made 


on the ground that the property was sold as one tract. As 


the judgment remains unchanged, the process which issues 
to the sheriff, compelling him to sell, must follow the judg- 
ment, and the sale must be made of the property as one 
tract as it was before. The sale must be in conformity with 
the judgment, under a writ reciting the judgment, or the 
material parts thereof. (C. C. P., Sec. 684). As long as 
the judgment remains as it is, I am of opinion the sale must 
stand, and therefore concur in the reversal of the order. 


THORNTON, J. 


Petrrion For Writ. 
IN THE SUPREME COURT OF THE STATE OF CALIFORNIA. 


Moses Hopkins, Plaintiff and ) 


Appellant, 
v .Nos. 11,850 and 11,851, 


and Respondent. 


To the Honorable the Supreme Court of the State of Cali- 
fornia : 
Laura E. French, by this her petition, shows: 
That she is and during all the times hereinafter was a 
resident of the State of Oregon. 
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That she is defendant and respondent in the above-entitled 
cause; that Moses Hopkins, plaintiff and appellant, and 
Jame Mee, appellant herein, were at all the times herein- 
after mentioned, and each of them now is, resident of the 
State of California. 

That on, to wit, the 18th day of August, 1885, in the 
superior court of Alameda county, in a certain cause therein 
a between petitioner as plaintiff and one Edward 

iard, defendant, petitioner recovered judgment against 
said Wiard for the sum of eight thousand five hundred fifty- 
seven and 50-100 dollars ($8,557.50), which was thereafter, 
to wit, then and there duly entered and docketed in said 
court, execution issued thereon, and duly returned partially 
satisfied only ; that there is a balance of eight thousand 
dollars ($8,000.00) and upwards still due her, and unpaid 
thereon. 

That after recovery of said judgment by this petitioner, 
plaintiff and appellant, Moses i exhibited his com- 
plaint in said superior court’ against said Edward Wiard, 
praying the foreclosure uf a certain mortgage executed by 
said Wiard upon said tracts of land in said Alameda county, 
and that said land be sold in the manner provided by law 
for the sale of real propeaty upon execution, &c. That the 
said lands and premises covered by said mortgage at the 
time of its execution and continuously hitherto consiated of 
six separate and distinct tracts separately marked and 
bounded, and three of which marked by separate, different, 
and distinct user, and were at all times so and notoriously 
known and known to said plaintiff and the sheriff of said 
county of Alameda, and to said James Mee, appellant ; that 
thereafter judgment by default was taken against said defend- 
ant, Edward Wiard, and decree thereon entered directing the 
sale of said lands and premises en masse, and the same and 
the same were thereafter so sold by the sheriff of said county 
against the instructions and protest of said Edward Wiard 
and of this petitioner, his judgment creditor. 

That thereafter said superior court, upon motion duly 
made, argued, and submitted by this petitioner, set aside 
said sale; that from and against said order said plaintiff 
and appellant, Moses Hopkins, and one James Mee, claim- 
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ing to be a purchaser of said property at said sheriff's sale, 
took separate appeals to this honorable court ; that there- 
after this honorable court, being the highest court of law 
and equity of said State in which decision could be had and 
in which final judgment or decree could be rendered, made 
and entered its judgment against this petitioner on each of 
said appeals, which said judgment, and each of them, be- 
came and were final on the 25th day of June, A. D. 1887, 
wherein and whereby manifest error was committed, to the 
great damage of this petitioner and her rights, that is to 
say : 

1. The said decree, in so far as it directs the sale of said 
lands and premises en masse, or a default judgment, no alle- 
gation or prayer therefor being made, was and is void pro 
tanto, and in violation of section 1 of Article XIV of the 
Amendments of the Constitution of the United States, in 
that it denies to all persons, and to this petitioner in _par- 
ticular, the equal protection of the laws of said State. 

2. Petitioner’s judgment being a contract, &c., gave her 
a right to redeem any of the separate parcels of said lands 
and premises of and from the operation of any prior lien, 
any statute or decision whereby that right is denied or in- 
vaded, impairs the obligations of said contract, and is in vio- 
lation of section X of Article I of the Constitution of the 
United States, and to that extent is void. 

3. The decision herein is in violation of section 1 of Ar- 
ticle XIV of Amendments of the Constitution of the United 
States, in that it denies to all persons, and to this petitioner 
in —— the equal protection of the laws of said State. 

herefure petitioner ‘prays for the allowance of a writ of 
error, and, such other process as may cause the same to be 
corrected by the Supreme Court of the United States; and, 
for the purposes of such writ, the said appeals of Moses 
Hopkins, plaintiff and appellant, and of said James Mee, 
appellant, be consolidated. | 
And will ever pray, &. 
C. M. JENNINGS, 
Attorney for Petitioner. 
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State oF Ca.irornia, as 
City and County of San Francisco, 


C. M. Jennings, being first duly sworn, deposes and says 
that he has read the foregoing petition, and knows thé con- 
tents thereof, and that the same is true of his own knuwl- 
edge, except as to the matters and things therein set, forth 

upon information or belief, or which are matters of profes- 
sional judgment, and as to those matters on information and 
belief or judgment he believes it to be true. ' 

Affiant further says he is an attorney at law by profession, 
and at all times hereinbefore named was and is the attorney 
and counsel of petitioner, Laura E. French, in the matter of 
Laura E. French, plaintiff, against Edward Wiard , defendant, 
in the superior court of Alameda county, referred to in the 
foregoing petition, and in the matter of Moses Hopkins 
against said Edward Wiard and others in said superior court, 
and in the matter of the appeals from which this writ was 
prosecuted, and as such attorney is as well or better ac- 
quainted with the facts set forth in said petition as said 
Laura E. French, petitioner, is herself. 

Further, that said Laura E. French is a non-resident of 
the State of California, and is absent from said State, and 
at present in the State of Massachusetts, as this affiaint is 
informed and believes, her home and residence being in the 
State of Oregon, and for these reasons affiant makes this 
verification for and on her behalf. | 

C. M. JENNINGS. 


Subscribed and sworn to before me this 14th day of July, 
A. D. 1887. 
[sEAL.] HOLLAND SMITH, 
Notary Public. 


[Endorsed :] Filed July 15, 1887. J.D. Spencer, clerk, 
by J. S. Williams, deputy. 
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OrpDER OF CoNsOLIDATION. 
IN THE SUPREME COURT OF THE STATE OF CALIFORNIA. 
Mosrs Hoprkrns, Plaintiff and Appel- ) 


lant, 
. > “ 0. 11,851. 
Enwarp Wrarp ef ad., Defendants and | 
Respondents. : | 


AprraLt ny Moses Horkins From OrpeR MADE on Morion 
or Derenpant, Laura E. Frenen. 


Moses Hopkins, Plaintiff, 


a. u >” - 
Eowarp Wiarp e¢ al., Defendants { No. 11,850. 
and Respondents. | J 


APPEAL BY JAMES MEE, PURCHASER, FROM ORDER MADE ON 
Morton or Laura E. FREncu. 


Respondent Laura E. French having filed her petition 
praying that she be allowed a writ of error to the Supreme 
Court of the United States from the judgment heretofore 
entered up in the above entitled causes, and each of them, 
and also that for the purpose of such writ of error the said 
causes be consolidated, and it appearing to the court that the 
records in said appeal by Moses Hopkins and said appeal by 
James Mee are indentical, and good cause being shown there- 


for, it is now on motion of C. M. Jennings, counsel for said . 


respondent, Laura E. French— 

Ordered, That the said cases, being Nos. 11,850 and 11,851, 
be and the same are for the purposes of ‘such writ of error 
hereby consolidated. But such consolidation shall not pre- 
vent either said Moses Hopkins or said James Mee from 


separately taking such action in the matter of said writ of 


error as he may be advised, without prejudice to the other. 
Dated this 15th day of July, A. D. 1887. 
NILES SEARLES, 
Chief Justive Supreme Court 
of State of California. 


[Endorsed :] Filed July 15,1887. J.D. Spencer, Clerk, 
by J. S. Williams, Deputy. 
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IN THE 


Supreme Court of the United States. 


eo 


No. 1108. 


LAURA E. FRENCH, 


PLAINTIFF IN ERROR. 
US. 


MOSES HOPKINS and JAMES MEE, 


DEFENDANTS [N ERROR. 


@ee 


Brief of Plaintiff in Error—Reply to Defendarits in 
Error on Motion to Dismiss. 


e & oe. -—-—~--——_—_— 


J. W. DOUGLASS, 
Attorney for Plaintiff in Error. 
C. M. JENNINGS, 
Of Counsel. 


IN THE 


Supreme Court of the Runited States. 


aaa» 
ae 


LAURA E. FRENCH, 
PLAINTIFF IN ERROR, 
v. 3 No. 1,108. 
MOSES HOPKINS anp JAMES MEE, 
DEFENDANTS IN ERROR. 


Brief of Plaintiff in Error, in Reply to Defendants in 
Error, on Motion to Dismiss. : 


STATEMENT OF THE CASE. 


Plaintiff in error is now and at all times mentioned 


_ was a citizen and actual residentof the State of Oregon. 


All other parties to suid cause were and are likewise 
citizens and residents of the State of California. | 
Plaintiff in error obtained judgment for upwards of 
$8,500, against E. Wiard, in the Superior Court of 
Alameda County, State of California. Subsequentl 
defendant in error, Moses Hopkins, exhibited his bill 
against E. Wiard, in same Court, praying decree of 
foreclosure of mortgage. Plaintiffin error filed a cross 
complaint therein, against her co-defendant, Wiard. 
The latter made default, and decree of foreclosure was 
granted directing sale of mortgaged premises by the 


ae 
as 
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Sheriff of the county, ‘‘in the manner prescribed by 
law for the sale of real property under execution,” and 
that they ‘‘ be sold as a whole and in one parcel,” and 
which was so divided and separated at the time of exe- 
cution of mortgage, which fact was known to all parties, 
including the Sheriff. The attorney for defendant, E. 
Wiard, endorsed the following memorandum on the 
outside of the decree before it was signed or entered. 
‘*This decree is satisfactory, J. H. Smith, attorney for 
E. Wiard,” but denies he ever consented to said decree. 
we his affidavit, record, appendix hereto, page 16.) 

he decree was not submitted to this plaintiif in error 
or her counsel, and neither knew of the provision 
directing a sale en masse until the morning of the sale. 
The Sheriff sold the premises to defendant in error, 
James Mee, as one parcel against the protest of the 
judgment debtor, E. Wiard, and plaintiff in error, 

aura E. French. The latter made a motion in said 
Superior Court to set aside said sale on the grounds: 


1. That it was made en masse, and not in separate 
parcels. | 


2. Fraud and collusion between defendants in 
error, Hopkins and Mee, whereby the property, con- 
sisting of six separate and distinct parcels, was sold 
en masse for the precise amount of Hopkins’ mortgage 
claim, all competition in bidding being thereby cut off. 
( Vide — to defendants’ brief, page 27, paragraph 
3, et seq. ; 


The Court made an order setting aside said sale with- 
out specifying upon which, or restricting the order to 
either of the grounds alleged. (Vide, order, appendix 
defendant’s brief, page 7.) Aside from the mortgage 
premises defendant, mortgagor was wholly insolvent. 

Defendants in error each took separate appeals from 
said order to the Supreme Court of the State, and that 
Tribunal reversed the order of the lower court, from 
which decision this writ of error is sued out. The 
record in each of said cases being identical, except 
names, the same were, by order of the Chief Justice of 
the State, for the purpose of this writ, consolidated. 


The above facts appear from the appendix to defend- 
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ants’ brief, being part of the record, and farther 
printed extracts therefrom attached hereto entitled 
appendix. 7 : 


ERRORS ASSIGNED. 


Jurisdiction of this Honorable Court is claimed on 
the grounds: 


1, That the present isa controversy wholly between 
citizens and residents of different States. 

a. Plaintiffin error, being a citizen and residentof a 
different State from defendants in error, embraces this, 
-_ first opportunity, to remove her cause to a Federal 

ourt. 7 


2. The decision of the Supreme Court of the State 
of California is in conflict with, and violation of, Section 
1. Article XIV of the Amendments to the Federal 
Constitution, in that it divests plaintiff in error of 
property without the due process of law, and denies to 


all persons, and her in particular, the ‘‘ equal pro- 
tection of the laws ” of said State secured and guaran- 
teed by said Section of the Federal Constitution. . 


3. The judgment of plaintiff in error, being a con- 
tract, embodied, as an essential part thereof, the right 
and privilege to redeem any one or more of the separate 
parcels of land in controversy, of and from the opera- 
tion of any 2 gym lien, any decision whereby that 
right is denied or invaded impairs the obligation of 
said contract, and is in violation of Section 10 of 
Article I, of the Constitution of the United States, and 
to that extent void. : 


ARGUMENT. 


It is not necessary to confer jurisdiction here that 
the record should show in ipsissimi verbis that a Federal 
question was presented, or that the particular clause 
in the National Constitution alleged to be violated 
should be set out or referred to in the pleadings. 

Murdock v. City of Memphis, 20 Wall. 590. 
Furman v. Nickol, 8 Will 44. 
Murray v. Charleston, 96 U.S. 432. 


It is sufficient 


1. Ifthe controversy is wholly between citizens and 
residents of different States. 


2. If the decision below necessarily raises the 
—— whether a law of the State conflicts with the 
ederal Constitution. 


3. If the decision of the Court below denies 
to and deprives the party of substantial rights 
or privileges secured to him by the Constitution of 
the United States, and it is enough if the record 
involves a substantial controversy on this point with- 
out reference to the ultimate decision of this Court upon 
the rights or privileges of the parties respectively as 
presented in the writ of error. , 


Arrowsmith vy. Harmoning, 118 U. S. 194. 
University v. People, 99 U.S. 309. 

The Binghampton Bridge, 3 Wall. 51. 

Starin v. N. Y., 115 U.S. 257. 

Chicago Life Ins. Co. v. Needles, 113 U. 8. 574. 
Southern Pacific Co. v. State Cal., 118 U. S. 109. 


Plaintiffin error, Laura E. French was party defend- 
ant with E. Wiard, judgment debtor, and George M. 
Palmer, administrator, etc., in the suit to foreclose 
mortgage. The decree awarded therein, recognized her 
cross-complaint as against her co-defendant Wiard, and 
her position as antagonistic to his, but by reason of her 
being a party defendant with him and his being a 
citizen and resident of same State as defendants in error 
here, she was precluded from then removing said cause 
to a Federal Court. ‘I'he present proceeding, however, is 
an independentone. The controversy is solely between 
citizens and residents of different States. She is here, 
and for the first time wholly disconnected and absolved 
from all privity, interest, and connection with her 
former co-defendants, Wiard and Palmer, and is ex- 
clusive plaintiff in error and party in interest 
therein, and for that reason, joined to the fact of her 
citizenship and residence in the State of Oregon, and 
the citizenship and residence of defendants in error in 
the State of California, she is entitled to have this 
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Writ of Error heard, and the errors therein suggested 
corrected by this Honorable Court. 

Vade. Sec. 3, Article III Constitution U. S., Act 
Congress, March 3, 1875, and amendments thereto— 
Act of Congress, March 3, 1887, Chap. 373, Vol. 24 


U. S. Statates at Large, page 552. 


Section I of Article XIV of Amendments to the Fed- 
eral Constitution provides: 

ce *  * No state shall make or enforce any law 
which shall abridge the privileges or immunities of the citizens 
of the United States; nor shall any state deprive any person of 
life, liberty or property without due process of law; nor deny to 
any person within its jurisdiction equal protectiun of the 
laws.” 


_ We submit the two latter paragraphs should be con- 

strued together. That ‘‘due process of law” is not and 

— be had ‘‘without the equal protection of the 
aw.” 

It occurs to us the only rational interpretation that 
can be given to the latter paragraph is: The laws of a 
state shall be interpreted and observed alike to all per- 
sons. There shall be no discrimination in favor of or 
as against any person. The rights, privileges and im- 
munities accorded to one are thereby secured to each 
and all under ‘‘substantially similar circumstances 
and conditions.” And when the decision of the highest 
court, or court of last resort, in a State, is subversive 
of this principle; when the plainezt provisions of thut 
law, previously and in similar cases sanctioned and up- 
held, are now, in a given and single case, ignored, in 
consequence of which plaintiff in error is denied (we 
would not transgress the truth if we aaid robbed) of 
valuable and substantial rights and privileges, and 
wholly deprived of the means of enforcing a lawful 
contract, to-wit, a judgment of a Court of d, we 
submit, there is a palpable denial of that ‘‘ equal pro- 
tection,” secured to her by the aforesaid Amendment, 
and the ‘‘due process of law” therein mentioned is want- 
ing; the Amendment is violated and a question properly 
cognizable in this Honorable Court arises. 

Defendant in error, Moses Hopkins, obtained decree 
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of foreclosure by default of judgment debtor, E. Wiard, 
(vide his brief, pages 17 and 18). His complaint al- 
leged no necessity, nor made any demand for sale of 
mortgayed premises en masse. (Vide said brief, pages 
7 to 12 inclusive. ) 


Section 580 of the Code of Civil Procedure of the 
State of California is as follows: 

‘¢The relief granted to plaintiff, if there be no answer, 
cannot exceed that which he shall have demanded in his com- 
plaint, but in any other case the Court may grant him any 
relief consistent with the case made by the complaint and 
embraced within the issue.” (Italics ours.) 


This Section has been heretofore judicially inter- 
preted to mean what it says, and litigants have 
uniformly received the protection it affords. Vide. 


Raun v. Reynolds, 11 Cal. Rep. 19. 
Reynolds v. Harris, 14 Id. 678-9. | 
Gage v: Rogers, 20 Id. 91. 

Lampwing v. Hyatt, 27 Id. 102. 
Gautier v. English, 29 Id. 165. 
Parrott v. Den, 34 Id. 81. 

Lothian v. Wood, 55 Id. 159. 

Simon v. Blake, 12 Abbt. Pr. 331. 
Ames v. Lockwood, 13 How. Pr. 555. 
Mevey's Appeal, 4 Pa. St. 83. 

Wolcott v. Schenck, 23 How. Pr. 385. 


Section 694, same Code, being the only section that 
prescribes the manner of makiug sales of real property, 
that we are aware of, is as follows: 

‘‘All sales of real property under execution must be made 
at auction to the highest bidder, etc. * * After sufficient 
property has been sold to satisfy the execution, no more can 
be sold * * * When the sale is of real property, con- 
sisting of several known lots or parcels, they must be sold 
separately; or when a portion of such property is claimed by 
a third person, and he requires it to be sold separately, such 
portion must be so sold. 


‘©The judgment debtor, if present at the sale, may also 
direct the order in which property, real or personal, shall be 
wo. eee | 
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Section 701, same code, provides, : 


‘¢Property * * or any part sold separately, may be 
redeemed by—* * (Subdivision 2) a creditor having a 
lien by judgment or mortgage on the property sold, or on 
some share or part thereof, subsequent to that on which the 
property was sold * *—Section 702—at any time within 
six months after the sale.” 


The foregoing sections have been uniformly sanc- 
tioned asthe law ofthe land. Thata motion to set aside 
was proper process to cure any irregularities of sale, 


San Francisco v. Pixley, 21 Cal. rep. 57. 
Bowles v. Johnson, 23 Id. 226. 
Vigouereux v. Murphy, 51 Id. 346. 
Brown v. Ferrea, 51 Id. 552. 


and held to apply to sales under decree of foreclosure, 


Kent v. Laffam, 2 Cal. rep. 596-7. 
Harlan v. Smith, 6 Id. 175. 

Gross v. Fowler, 21 Id. 396. 

Stout v. Macy, 22 Id. 650. 


with the single exception of the case at bar, wherein 
they have been wholly ignored. 


The claim of defendant in error, Hopkins, amounting 
to $84,611.76, was unusually large. The mortgage 
premises sold consisting of six separate and distinct par- 
cels at the time of the execution of the mortgage and 
continuously up to and at the time of decree and sale, 
was sold en masse. The right to redeem any one or 
more of these parcels singly was a valuable and sub- 
stantial right and privilege, and gave to plaintiff in 
error a specific interest, property and estate therein, 
and was the only practicable means of enforcing her 


a er 

e affirmance of said sale, as made en masse, was a 
denial of that right and privilege—a confiscation of 
property rights, and was, we submit, a denial to her 
of the due process of law, and that ‘‘ equal protection 
of the law,” secured by Section 1, Article XIV, of 
Amendments to the Federal Constitution, Supra. 
Hence, jurisdiction is conferred upon and it is the 
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right and duty of this Honorable Court to entertain, 
hear and determine this Writ. 


San Bernardino Co. v. S. P. R., 118 U.S. 422-3. 


Concurring opinion of Mr. Justice Field, the 
learned Judge says: 

“The great constitutional amendment (the XIV) which 
insures to every person, whatever his position or associa- 
tion, the equal protection of the laws, necessarily implies, 
freedom from the imposition of unequal burdens under 
the same conditions,” : 


Iu Barker + Connelly, W3 U.S. 27-31, the same 
learned Judge whe pronounced the decision of the 
Court says: 3 

“The Fourteenth Amendment, in declanng ‘that no 
state shall deprive any person of hfe, hberty or property, 
without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws. un- 
doubtedly intended that there should be no arbitrary 
spohation of life, or hberty, or arbitrary spoliation of 
property, but that equal protection and security should be 
given to all under like cireumstances, in the enjoyment of 
their personal and civil rights; that all persons should be 
equally entitled to pursue their happiness and acquire and 
enjoy property; that they should have like access to the 
Courts of the country for the protection of their persons 
and property, and prevention and redress of wrongs, and 
the enforcement of contracts; * * * that no greater 
burdens should be laid upon one than ure laid upon others 
in the same calling and condition.” | 


Plaintiff in Error had ajudgment. A judgment is a 
contract. (2 Bl. Com. 465.) The means of enforcement a 
part of its obligation; the law of the land a part thereof; 
the State a party thereto, in so far that no act of the 
State, or any of its officers or servants, Legislative, 
Executive or Judicial, can operate to impair the obliga- 
tion of that contract. One of the essential and valuable 
attributes of her contract, and the only means of its 
enforcement, was the right and privilege of redeeming 
any one or more of the separate parcels of the property 
of the judgment debtor. Wiard,from the mortgage lien of 
Hopkins. Vide, Sec. 701, Code of Civil Procedure, 
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supra, and cases there cited. Any decision or act which 
in effect denies or invades that right is, we submit, in 
violation of Sec. 10 of Article I of the Federal Con- 
stitution. The judicial interpretation of a law is as 
much a part of a law as if written therein. 


Lehigh Water Works v. Easton, 121 U. S. 388. 
We v. Whitehead, 16 Wall. 314-317. 
Brown v. Kinzie, 1 How. 311-317. 

McCraken v. Hayward, 2 Id. 608-612, 618. 

_dutoni v. Greenhow, 107 U.S. 769-774. 


The case of Railroad Co. +. Rock (4 Wall 177) cited by 
counsel, aside from the fact that there is an inac- 
euracy in its quotation is, we sabmit, not parallel with 
the case at bar. There this Court devlined jurisdiction 
whose only purpose would have been to construe the 
terms of a contract made between citizens of the same 
State Here the controversy is between citizens of 
different States, and the impairment of the obligation 
complained of is the willful ignoring of a statute (and 
numerous authorities sanctioning its letter and spirit) 
so plain in terms that ‘‘he who runs may read,” ong 
depriving plaintiff in error of valuable and subetanti 
rights, to-wit, the means, and the only means, of 
enforcing her contract. . 

- Counsel’s tion ‘‘that the writ of error was 
sued out for delay” is mildly amusing, as defendant 
Hopkins had received his money, and defendant Mee 
was in possession of the land re the writ was sued 
out. 

The decree of foreclosure was rendered on the default 
of the mortgagor; no allegation of necessity or prayer 
for sale en masse was made in the complaint. Section 
580, Code of Civil — cited, supra, prohibiting 
greater relief on default judgments than demanded in 
the complaint, and the decisions in pursuance there- 
of, Raun v. Reynolds, 11 Cal. 19, and other cases cited 
on page 6 of this brief, the Supreme Court of Califor- 
nia, in rendering its decision, could not reconcile or 
dispose of by argument; it therefore—wisely (?) 


ignored them. 


The cases of Heyman v. Babcock, 30 Cal. 367, and 
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Babcock v. Perry, 8 Wis. 277, which it cites to justify 
itself for the conclusion it was about to announce, were 
not judgments by default, but upon answer and contest 
made, and for aught that appears, the complaints 
demanded the particular judgment awarded. 

Counsel is in error in saying, ‘‘ It is admitted that 
the sale was in strict pursuance of the judgment of the 
Court below,” on the contrary the same is expressly 
denied. | 

The decree of sale directed the property to be sold 
‘in the manner prescribed by law for the sale of real 

roperty under execution.” tion 694, Code of Civil 

rocedure, cited supra, prescribes the mode of sale ‘‘on 
Execution,” and directs a sale in separate parcels. 
The decree further adds, ‘‘and that the said lands 
and premises be sold as a whole and in one parcel.” 
Here is a contradiction in the decree as to the mode of 
sale: One clause directs the lands and premises be 
sold in separate and distinct parcels; the other en 
masse,—which? even if we grant the latter to be 
a lawful exercise of authority. The aforesaid Coart 
found it convenient to ignore the former direction 
wholly. It further says ‘‘ there is st in’ the 
record that tends to impeach the fairness of the sale,” 
(Mortgagee Hopkins and purchaser Mee, defendants in 
error are accused of fraud and collusion. (Vide page 27 
of defendants’ brief. 


Onesti v. Freelon, 61 Cal. rep. 625. 
Alischul v. Doyle, 48 Id. 535. 
Hubbard v. Sullivat, 18 Id. 525. 
Clark v. Huber, 25 Id. 589.) 


All the defendants in the Court below were present 
at and protested against the sale being made en masse,— 
were ‘‘surprised at the desire to so sell.” (Vide. 
record, affidavits of BE. Wiard, J. H. Smith, his attor- 
ney, C. M. Jennings, attorney for defendant Laura E. 
French, in appendix hereto, pages 13 e seg.) But not- 
withstanding these protests, etc.,and the equivocal direc- 
tions for sale in the decree, Messrs. Hopkins and Mee 
demande‘ that the sale proceed and be made en masse. 
(It is not pretended, but that defendants in error, the 
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Sheriff and all parties, were familiar with the lands and 
premises, and of their actual division at the time of 
execution of mortgage, and continuously up to and at 
time of sale into six separate and distinct:parcels. Yet 
the Court say ‘‘ there is nothing that tends to impeach 
the fairness of the sale.” Wesubmit without comment, 
whether the weight and authority of judicial conscience 
would not conclude otherwise. 

The attorney for E. Wiard endorsed on the margin 
of the decree, ‘‘ This decree is satisfactory,” and signed 


his name as ‘‘Attorney for E. Wiard.” 


The positions of E. Wiard and this plaintiff in error 
were directly antagonistic. She had filed and been 
allowed a cross-complaint and judgment: thereon as 

inst him. His attorney did not represent her, and 
did not claim to, and his acts could not bind her in any 
way whatsoever, she bein resented solely by other. 
e Supreme Conrt, sa-the 


: i w, vite this endorsement as the 
act of plaintiff in error, and by their decision decree that 
she suffer therefor, and their Counsel ‘‘catches up” the 
echo in his ment (see pase 4 of his brief) when he 
says: ‘“he judgment (in the Court below) was satis- 
factory to the attorney for defendant in the foreclosure 
proceedings.” The inference would: be that he refers 
tw plaintiff in error, who was one of the defendants, but 
such statement is a grave error, and directly contra- 
dictory of the record. Supposing defendant, E. Wiard, 
by his attorney, did signify his satisfaction with the 
decree, his admission would not bind this plaintiff in 
error, between whom there is no privity, but antugo- 
—_ of interests. Then how and why is it cited against 

er? 

The recital (see pages 30 and 31 of defendants’ brief) 
that ‘‘defendant’s attorney examined, or might have 
examined, the decree, and on page followi ‘* The 
decree was what both parties agreed it sh be,” so 
far as it relates to this plaintiff (who was one of 
defendants below) is a grave mistake of fact, flatly con- 
tradicted by the record, and a piece of inexcusable 
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negligence on the part of the Court, for which my client 
is made to suffer. : | : 
If this writ of error is to be dismissed it will simply 


result in the confiscation, by defendants in error, of the — 


judgment of plaintiff in error, now amounting to over 
$10,000, it heing fully shown by the record that the 
property, sold en masse, and under the manipulation of 
defendants in error, for upwards of $100,000 less than 
its actual value. (Vide extracts from record, affidavits of 
EK. Wiard and J. S. Emery, printed in appendix, 
hereto, pages 13, 24). 
Upon the grounds and for the reasons: 


1. That it is a controversy wholly between citizens 
of different states. 7 


2. The decision of the Supreme Court of the State 
_ of California abridges and deprives plaintiff in error, 
of, (a) rights and privileges common to all citizens (7. e. 
the right as a judgment, lien, or to redeem any one or 
more of the parcels of the property of the judgment 
debtor from the operation of any prior lien); (b) de- 
prives her of property without due process of law, and 
(c) denies her ‘that equal protection of the laws,’ 
guaranteed to all persons within the jurisdiction of 
said state. (Section 1, Article XIV, Amendments to 
Federal Constitution.) 


_ 3. The decision of the Supreme Court of California, 

ignoring the statute, (Sec. 580 C. C. P. supra) cut off 
' the only means of a contract of record, im- 
paired its obligation (Sec. X, Art. 1, Federal Consti- 
tution) 

We submit the motion to dismiss should be over- 
ruled and this writ of error heard and determined on 
its merits by this Honorable Court. | 

Respectfully, 


J. W. DOUGLASS, 
Attorney for Plaintiff in Error, 
ura E. French. 


The limited time, less than two days, Counsel has 
been able to devote to the preparation of this brief he has 
been suffering from severe indisposition, and therefore 


\ 
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begs indulgence for any crudity of expression, etc., 


that m ; 
aa O. M. JENNINGS, 
Of Counsel for Plaintiff in Error. 
APPENDIX. 


The following are extracts from the record on Writ 
of Error to the Supreme Court of the United States, 
pertinent to the question of jurisdiction in addition to 
those embraced in ‘‘ APPENDIX” subjoined to brief of 
defendants in error, and consist of: 


1. Affidavit of E. Wierd. 

2. Affidavits (2) of J. H. Smith. 

3. Affidavits (2) of C. M. Jennings. 
4. Affidavit of J. 8. Emery. 


AFFIDAVIT oF E. Wiarp. 
‘*[Title of Court and Cause. ] 


STATE OF CALIFORNIA, on 
County of Alameda. : 


E. Wiard being duly sworn, says: I am a defendant 
in the above entitled action. That the plaintiff there- 
in, Moses Hopkins, brought said action to foreclose a 
mortgage given to him by me to secure the payment 
of a note of $70,000, dated March 2, 1883. 

That a decree of foreclosure was entered in said 
Court in October, 1885, and that the Sheriff of said 
county, under said decree, advertised and sold the 
land covered by said mortgage on the 26th day of Jan- 
uary, 1886, and that one James Mee, Esq., was the 
rere thereof at said Sheriff's sale for the sum of 

84,611.76, being the amount of the judgment and 
costs in said decree. That the land so mortgaged and 
sold by the Sheriff aforesaid consisted of two separate 
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pieces or parcels of land, one not contiguous to the 
other, being separated and divided by land not owned 
by me and which I sold some eight or ten years ago. 
That one of said pieces or parcels of land is situate 
west of the valiant: running from West Oakland to the 
town of Berkeley in Alameda County aforesaid, and is 
known as ‘Shell Mound Park,’ containing about ten 
acres of land, upon which are erected large buildings, 
etc. That the other of said pieces or parcels of land 
is situate in Oakland Township, County of Alameda 
aforesaid, and is known as the ‘Oakland Trotting 
Park,’ containing about ninety-eight acres of land, 
upon which are erected large buildings, etc. That the 
Sheriff at said sale sold the said two pieces or parcels 
of land as a whole, and as one piece or parcel. That 
I never, in any wise, consented to having the same sold 
by the Sheriff as one piece or parcel. That I was not 

resent at the day of sale on account of being in feeble 
| pealth, aud was unable for that reason to attend the 
sale, but that J. H. Smith, at my request, attended 
said sale for me, and was instructed by me to request 
the Sheriff to sell the said land in separate parcels, and 
not asawhole. That the market value of said land 
and property at the time of said sale was largely in 
excess of the said sum for which it was sold by the 
Sheriff, and that had it been sold in separate tracts 
would have brought a great deal more than the said 
sum of $84,611.76, and that the market value of said 
property largely exceeds the sum of $100,000, and that 
the said ten acres known as ‘Shell Mound Park’ will 
alone sell for more than $25,000. 

E. WIarp. 


Subscribed and sworn to before me, 
this 3d day of February, 1886. 


C. C. J ENKES, 
Justice of the Peace.” 
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Arripavit or J. H. Siri. 
‘* [Title of Court and Cause. ] 


Srate oF CALIFORNIA, t oe 
County of Alameda. 


J. H. Smith, being duly sworn, says I was present 
at the sale of the real estate of E. Wiard, sold by the 
Sheriff of Alameda County, on the 25th day of Janu- 
ary, 1886, under a decree of foreclosure of m 
in the case of Moses Hopkins v. B. Wiard, e alz., 
Superior Court of Alameda County, California. That 
said property was sold — Sheriff as a whole, and 
was purchased by James Mee, Esq., at said sale, for 
the sum of $84,611.76, being the amount of the judg- 
ment and costs in said action. 

That I am acquainted with the location of said prop- 
erty. That the same consists of two distinct and 
separate tracts of land, separated and divided by a 
tract of land conveyed by said E. Wiard to C. Crocker, 
by deed dated a. p. 1876, and recorded in the 
Recorder's office of said Alameda County, in Deed 
Book No. 122, page 171, in said year. at one of 
said tracts of land is situated west of the railroad 
running from the City of Oakland to the town of West 
Berkeley, in said Alameda County, containing about 
ten acres, and is known as and includes Shell Mound 
Park. That the other tract is situate east of said 
railroad, and contains about ninety-eight acres of land, 
— — what is known as the ‘ Oakland Trotting 


ark. : 

That Shell Mound Park is inclosed with a high 
board fence, and has large buildings and other 
improvements thereon, and is now and has been for 
along time leased for and used as a pleasure ground 
- for picnics, etc. That the other said tract has large 
buildings, etc., and other improvements thereon, and 
has been and now is used for a race-track, fair grounds, 
etc., and sixty-five acres thereof is inclosed in a high 
board fence. 

That I attended said Sheriff's sale on behalf of said 
defendant, E. Wiard, and as his attorney, and before 
the sale, and at the time thereof I requested the 
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Sheriff, in behalf of said E. Wiard, to sell said land in 


‘two separate parcels, viz.: one tract known as Shell 


Mound Park, as aforesaid, and the other as the Trot- 
ting Park aforesaid. That I then and there informed 
the said Sheriff, the purchaser, James Mee, Esq., and f 
the attorney for said plaintiff, that suid real estate tg 
consisted of two separate parcels of land, divided by 
said railroad and divided by a tract of land not owned 
by said E. Wiard. That one was known as Shell 
Mound Park, and contained about ten acres of land; 
and that the other said tract was situate east of said 
railroad, and was known as the Oakland Trotting Park, 
and demanded, in the name of said KE. Wiard, that 
they should be sold separately, and not as a whole; but 
the Sheriff refused to sell them separately, and sold 
them as a whole. 

That there was, to my own knowledge, a bidder 
present to bid on said Shell Mound Park, had the 
same been sold separately. : 

J. H. Smita. 


Subscribed and sworn to before ~_ 


C. C. JENKS, 
Justice of the Peace of the City of Oakland.” 
AFFIDAVIT OF J. H. Smrru. | j 
‘‘ [Title of Court and Cause.] Bas foes 
€ 
STaTE OF CALIFORNIA, oi 

County of Alameda. o. 

2% 


J. H. Smith, being duly sworn, says: That the de- 
cree of foreclosure in the above case was handed to 
him by one of the attorneys for plaintiff beforethe same : ‘ 
was signed by the Judge, with the remark that the ee 
Judge wished the affiant to see it before he signed it, , 
and for affiant to indicate thereon in writing that it was 
satisfactory, remarking also that he wished to take the 
decree with him to have it signed and filed. That 
affiant was busy at the time, several clients being in his | 
office, but he took the decree, and while the said attor- 
ney stood in front of his desk, made a calculation as to 
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the principal, interest and attorney’s fees therein, s0:as | 
to see that the same were correct, after doing which he 

commenced to turn over the pages of the draft: of the 
decree and examine the other parts thereof,-when said 

attorney made the remark to him that the decree was - 
in the usual form, or that it was the usual decree, 
whereupon affiant, without uny further examiuation, 
being satisfied from said remarks, wrote upon the margin 
of said draft or decree, ‘This decree is eer: 
and signed the same us attorney for E. Wiard. That he 
did not know at the time and was not informed of the 
provision therein directing the property mentioned | 
therein to be sold as a whole,and that had he been so in- 
formed, or had. he known the fact, would not have so 
signed it, and was not so informed by, the plaintiff's 
attorneys until the time for the sale of the said prop- 
erty; and that said Edward Wiard did not know of 
said provision in said decree until after one sale. 


Subscribed and sworn to before i 
me, this 2Uth day of May, 1886. 

KE. NvusBAUMER, | 
Justice of the Peace of Oakland Tp., Al. Co., Cal.” 


AFFIDAVIT oF C. M. JENNINGS. 
‘‘[Title of Court and Cause. ]} 


STaTE OF CALIFORNIA, t in 
City and County of San Francisco. ; 


_C. M. Jennings, being first duly sworn, on oath de- 
poses and says: 

That he is the attorney for Laura E. French, one of 
the defendants in the above entitled action. That said 
Laura E. French recovered a judgment in said 
rior Court of Alameda County against the defendant 
Edward Wiard, on or about the 18th day of August, 
1885, for the sum of eight thousand five hundred and 
eight and 60-100 dollars. That thereafter, to-wit: on 
the day last aforesaid, said judgment was duly and 
regularly docketed in the office ofthe County Clerk of 
said Alameda County, and execution issued thereon to 
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the Sheriff of said county, who thereafter, to-wit: on 
or about: September 28th, 1885, returned the same pat- 
Selly satisfied only 9 | leak 
i’ That thereafter, to-wit: on or about the 10th day of 
February, 1886, said Edward Wiard died at said County 
of Alameda, leaving a last ‘will and testament, in and 
by which one T. L. Barker was nominated . and ap- 
pointed executor. That said will has been admitted to 
protnte by this Court after due proceeding had therein. 
rhat.said T.'L: Barker has accepted the said trust, 
qualified thereunder, and entered upon the discharge 
of ‘its duties, and thereby became, and was and is the 
ae Se, ae ‘and acting executor under said will. 
hat there still remains a balance of seven thousand 

eight hundred‘and ten and 26-100 dollars, and interest 
due and unpaid said Laura E. French upon her said 
judgment, which said claim and balance has been duly 
presented, allowed, approved and filed in this Court 
in the matter of the estate of said Edward Wiard, de- 
ceased . 

- That the death of said Edward Wiard has been sug- 
gested in this cause, and his said executor substituted, 


eto. - 

That affiant attended the sale made by the Sheriff — 
of said Alameda County under the decree of fore- 
closure and sale issued thereon in this cause on the 25th 
day of January, 1886, as the attorney for said Laura E. 
French, and then and there, on her behalf, objected to 
and protested against the sale of the lands and prem- 
ises of the said defendant Edward Wizard, to-wit: the 
lands and premises in said mortgage and complaint 
mentioned and described, being made as a whole and 
in one lot or parcel, and then and there demanded of 
said Sheriff that the same he first offered for sale and 
be sold in separate lots and parcels by him, according 
to law; but the said Sheriff, though well advised of the 
rights and interests of this defendant therein, disre- 
garding the objections and protests of this affiant made 
on her behalf, and the protest and objections of said 
defendant Edward Wiard, by his attorney, James H. 
Smith, Eeq., then and there present, and ‘made by. 
upon the advice of, and at the instance and request of 
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John R. Jarboe, attarne . ey for said. la ) ? ~ 
Hopkins, ape, er Bey lands and. premy 

sale in separate lots or ara or to.sell. : 

t pan: pig 


separate lots or pareels, ance with 
request of said plaintiff’s at yrogee 
to, and did offer % sale cad oT r e lands and 
ises aforesaid, consisting of, as affiant is infor , 
believes, notoriously known and recognized . a ares 
arneeney, and distinct pieces, parcels, or, trag ani 
commonly called :and designated as. ° i 
Park,’ ‘ The Oakland Trotting Park,’ and 0,,/,¥ 
Homestead’ respectively, as a whole, and ip one, "nods 
or tract. ayod te3 
Affiant further says that he is advised. 0 i aleve 
that said lands and premises so ae afores in On 
parse or body are marked and. platted on: The, 
of said Oakland Township, otherwise known .as 
Ke ersberger’s map. of Vincente and ._Damingo  Per- 
alta Rancho, to which reference is made in sai decree 
of foreclosure and sale, in ee, 80 pay sin and, distinct 
plots or divisions, the same be wn, ; onl 
described thereon as ay 7, "39, : oral if 


a*, 


tually reek lo or pasidwe ees ig aa identified 
from the other, revognized as apt susceptive. of. me 
park ray available and in.condition to be. 
| in distinct lots or parcels, instead of as.a whole 
end in < hen I and distinct 
ant es such se per- 
cels or tracts of land as pat 


- 1. The tract on the easterly. side of sai 
i separately fenced, bounded and inclosed, suid promioes 
_ adapted, and used as a race or turf course, known as 

7 and called ‘The Oakland Trotting Park.’ 
ft 2. -The tract of land imm ly west of the last 
: named tract, and east of the railway track, and right of 


ee eS 
= ee ee 
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way of tke ‘Northern Railway Company’—commonly 
known as the ‘Central Pacific Railroad’—running 
from West Oakland, in said Alameda County, to the 
town of East Berkeley, in said county, separately 
bounded and enclosed, known asand called the ‘Wiard 
Homestead.’ 

8. The triangular tract of land between the rail- 
road tracks of said Northern Railway Company, diverg- 
ing at Shell Mound Station on said premises; thence 
running to the towns of East Berkeley and West Berke- 
ley respectively, separately bounded and inclosed 
thereby. | 

4. The tract of land west of the westerly line of 
said railway, and north of the tract and inclosure known 
as and culled ‘Shell Mound Park,’ being separately 
bounded and inclosed; on the north by lands owned 
by the Pacific Coast Mannfacturing and Transportation 
Company, on the south by said Shell Mound Park, on 
the east by the westerly fine of said railway, and on 
the west by the Bay of San Francisco, u for pas- 
turage. : 
5. ‘The tract and enclosure west of the westerly line 
of said railway, and south of said last named tract sep- 
arately. bounded and inclosed, known as and called 
‘ Shell Mound Park,’ used as and for recreation grounds 
and social gatherings, etc. 

6. The tract west of said west line of railway. and 
south of said ‘Shell Mound Park,’ separately bounded 
and enclosed, on the north by said ‘Shell Mound Park,’ 
on the south by lands owned by the California Iron 
Manufacturing Company of San Francisco, on the east 
by the track and right of way of said Northern Rail- 
way Company, on the west by the Bay of San Fran- 
cisco. : 7 

Said six separate tracts, plots, pieces or parcels, of 
land being further shown, voted 4 platted and repre- 
sented and numbered in their numerical order respec- 
tively on the following diagram : 
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A ffiant farther says that he has good reason to believe, 
and does believe, that said plaintiff and said Sheriff 
and also said purchaser at said sale, James Mee, Haq. 
each well knew at the time of said sale that sald lands 
and premises consisted of said several lots or parcelsas 
aforesaid,and that the plots marked on said diagramas 
‘2,’ ‘3’ and ‘5,’ in addition to the dividing fences and 
other circumstances of demarkation, were entirely sep- 
arated and divided from each other by lands deeded to, 
held and owned by persons outside of, and strangers 
to this record at the time of said sale, and continuously 
for a long time prior to the execution of the mortgage 
mentioned and referred to in plaintiffs complaint. 
That said plaintiff, by his attorneys, after the order for 
said decree had been obtained, consolidated said three 
separate and distinct parcels of land, ag set forth in 
said mortgage aod complaint, into one description and 
embodied the same into aaid decree and order of sale 
and the publication thereof privately, and without 
right and against the wish and interest of this defend- 
ant 


Affiant further says that he visited said sale with the 
intention of bidding upon said property should the same 
be sold in.separate and distinct parcels, and that he 

purposed and intended to bid the sum of twenty-five 
‘thousand dollars for the tracts west of the railway run- 
‘ning from West Oakland to the town of: West eley, 
containing: about ten-acres, and that he advised said 
Sheriff of his intention to bid thereon before said sale 
an. | | | 
hat affiant now has a bona fide offer of One thousand 

dollars per acre for the tract marked ‘4’ on said dia- 


gram. : . | 3 

Affiant further says that said property was sold by 
said Sheriff for the sum of eighty-four thousand six 
-hundred and: eleven dollars and seventy-six. cents 
_ ($384, 611.76), which sum affiant is advised and believes 
is far below its actual commercial] value; that a sum 
largely in excess of said amount would have been bid 
for said property if the same had been sold in separate 
parcels and not as a whole; that in uence of 
‘waid property being sold in one body, said defendant 


beer 
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Laura. e- ranch, as a judgment erosiitos of said Wiard, 
is precluded from redeeming any of the separate par- 
a of said land, as she aoull of xight have done ‘had 
the seme been sold separately. That she has thereby 
suffered great damage by reason of said sale having 
been made in the manner and form aforesaid, to-wit: 
the lozs and damage of five thousand dollars and up- 
wards. 

Mhpcetore,, affiant prays that eaid sale may be set 
aside... 

That said defendant Laura E. French may have such 
further order and relief in the premises as may be just 
and proper. } 

oe ods ner C. M. JENNINGS. 
' Subscribed and sworn to before me, 
this 26th day of May, 1886. 
EK. H. Tuarp, 
[Seal] Notary Public.” 


AFFIDAVIT OF C. M. JENNINGS. 
‘(Title of Court and Cause. } 


STATE OF CALIFORNIA, _ 
City and County of San Francisco. f : 


C. M. Jennings, being first duly sworn, in addition to 
the statements set forth in his affidavit heretofore 
served and filed in the matter of the motion to set 
aside the Sheriff sale in the above entitled cause, 
— a like purpose therewith, deposes and says, on 
saith = , seeee | 

That said defendant Edward Wiard, late deceased, 
was, at the time of his death, for more than a year prior 
thereto, has been, and his estate now is, wholly insol- 
vent. . ; 

That at the time of the order for the decree of fore- 
— - oa acm Tne — ina en 
with John R. Jarboe, ., one of plaintiff's counsel, 
said Jarboe told this affiant that he would prepare said 
decree, and asked this affiant to furnish bim with the 
amount of unpaid balance due the defendant Laura 
KE. French on her said judgment against defendant 
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Edward Wiard, that he might | ge that apy sur- 


ud —— | 
i di ‘said 4 paid betanoe 
S peavicies vit Neeson 

uagt oe 
to ‘ondorgtena 4 that bh no invented to: provide by the ternis 
of the decree that the surplus arising on said: sale, if 
any, should be paid into , wherenpon: affiant re- 
quested that. the yess be drawn acoxie direst the 
peguent of said pins to his client; aii@’'ndt-into. 


urt and the said 
wards told affiant that he ‘he hadivewn the dedves the’ he das be 
form. That affiiant did furnish the 
ance due and unpaid defendant, Laura E. mw aale 
her said judgment against defendant Wiard to ‘aid 
Jarboe; that said draft of said decree. was; not eub- 
mitted, ’ shown or exhibited to this affiant,-at or before 
its final entry and filing, and this affiant was not ad- 
vised and did not know its contents prior to said. ae 
and affiant, relying upon the said statements of sai 
Jarboe did not examine or read the said decree until 
after said sale. 

That affiant did not know, nor was it intimated to him 
in any manner, that said decree provided for the sale 
of said real estate in one body or lump, or yer sale 
in such manner was desired by plaintiff or ifs. t 
on the contrary, affiant understood and believed, up 
the. time said property was offered for sale. by 
pe that said sale would be made in 


does 
not contain, as affiant is a ate fie atoms: to 


exceed ten acres. 
C.-M, Jannixes.. 
Subscribed aul sworn to betore-me, : : 
this 15th _ of June, a. D. 1886,::. 


E. H. Taanp, 
- Notary Public.” 


{Seal} - 
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AFFIDAVIT OF J. S. EMERY. 
‘‘(Title of Court and Cause. ] 


STATE OF CALIFORNIA, t a 
City and County of San Francisco. 

J. S. Emery, being first duly sworn, deposes and 
says: That he is over twenty-one years of age, and is 
now and for over twenty-seven years has been, a resi- 
dent of Oakland Township in said Alameda County. 
That during said time he has been continuously engaged 
in buying, selling and dealing in real estate, town lots 
and acre property in said township, and is now and 
during all such time has been familiar with the market 
values thereof. | 

That he is now, and for the past twenty-seven years 
has been, familiar with the tract of.land in said Oakland 
Township commonly known as the ‘ Wiard Tract,’ em- 
bracing and also generally known as ‘Shell Mound Park,’ 
the ‘Oakland Trotting Park’ and the ‘ Wiard Home- 
stead,’ in all about one hundred and tenacres. Affiant 
now lives upon and owns and for over twenty-seven 
years last past has lived upon and owned the tract 
containing upwards of 125 acres immediately adjoining | 
said Wiard Tract on the south, and affiant is now, and 
during all said period has been, familiar with the mar- 
ket value of said Wiard Tract. And affiant affirms that 
said tract is now, and upon the 25th of January last 
was, worth and of the market value of one hundred and 
fifty thousand dollars ($150,000) and upwards, in gold 
coin of the United States. 7 

That affiant is now, and for more than three years 
last past has been, selling small parcels from his own 
said tract, which same are of a like general character 
with said Wiard Tract, at the rate of four thousand 
dollars per acre and upwards in open market. And 
affiant is of opinion, and knows no reason why said 
Wiard Tract, if so divided into smaller parcels and 
thus offered for sale, would not be worth substantially 
the same value in the open market. 

Affiant further says he has no interest.in the above 
entitled cause or any circumstance that may arise or 
grow out of it so far as affiant is now advised. 

J. S. Emery. 


_ Subscribed and sworn to before me, 
this 15th day of June, 1886. ; 
. | GerorcE T. Knox. 
[SEAL] | _ Notary Public.” 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OcToBER TERM, 1887. 


No. 927. 


THE UNITED STATES, PLAINTIFF, 
VS. 


DOUGLAS SMITH. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF 
THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN 
DISTRICT OF NEW YORK. 


INDEX. 


Certificate of division 
Clerk’s certificate 


THE UNITED STATES VS. DOUGLAS: SMITH. 


1 Circuit court of the United States of America for the southern 
district of New York, in the second circuit. 


At a stated term of the circuit court of the United States of America for 
the southern district of New York, in the second circuit, begun and held 
in the city of New York, within and for the district and circuit afore- 
said,on the third Wednesday of June, in the year of our Lord one 
thousand eight hundred and eighty-six, and continued by adjournment 
to and including the twenty-second day of September, in the year of 
our Lord one thousand eight hundred and eighty-six. 


SouTHERN District or NEw YORK, 83: 
The jurors of the United States of America within and for the district 
and circuit aforesaid, on their oath present that Douglas Smith, 
2 late of the city and county of New York, in the district and circuit 
aforesaid, heretofore, to wit, on the eleventh day of October, in the 
year of our Lord one thousand eight hundred and eighty-three, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an act 
of Congress with the safe keeping of the public moneys, to wit, a clerk in 
the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs, with the approbation 
of the Secretary of the Treasury, and having then and there in hits custody 
a large sum of public money, to wit, the sum of ten and dollars, did 
unlawfully fail to safely keep the same, but the same did unlawfully con- 
vert to his own use, against the peace of the United States and their dig- 
nity and contrary to the statute of the United States in such cases made 


and provided. 


3 Second count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twentieth day of Oc- 
tober, in the year of our Lord one thousand eight hundred and eighty- 
three, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs, with 
the approbation of the Secretary of the Treasury, and having then and 
there in his custody a largesum of public money, to wit, the sum of eleven 
and ;3°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity and contrary to the statute of the United States 


in such cases made and provided. 
4 Third count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-sixth day of 
October, in the year of our Lord one thousand eight hundred and eighty- 
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three, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, aclerk in the office of the collector of customs for the collection 
district of the city of New York,-appointed by the collector of customs, 
with the approbation of the Secretary of the Treasury, and having then 


and there in his custody a large sum of public money, to wit, the sum of | 


sixteen and 5, dollars, did unlawfully fail to safely a the same, but 
the same did unlawfully convert to his own use, against the peace of the 
United States and their dignity and contrary to the statute of the United 
States in such cases made and provided. 


5 Fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirtieth day of October, 
in the year of our Lord one thousand eight hundred and eighty-three, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to 
wit, aclerk in the office of the collector of customs for the collection 
district of the citv of New York, appointed by the collector of customs, 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a Jarge sum of public money, to wit, the sum of 
eight and ;°,°, dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the peace of the 
United States and their dignity and contrary to the statute of the United 
States in such cases made and provided. 


-6 Fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit,.on the thirteenth day of 
November, in the year of our Lord one thousand eight hundred and eighty- 
three, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe-keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
five and 59; dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. : 


7 Sirth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that ° 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid heretofore, to wit, on the first day of December, in 
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the year of our Lord one thousand eight hundred and eighty-three, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe-keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation 
of the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of seven and {°° dollars, did 
unlawfully fail to safely keep the same, but the same did unlawfully con- 
vert to his own use, against the peace of the United States and their dignity, 
and contrary to the statute of the United States in such cases made and 
provided. 


8 Seventh count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the District 
and circuit aforesaid, heretofore, to wit, on the thirteenth day of February, 
in the year of your Lord one thousand eight hundred and eighty-four, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of fifty-three 
and 559, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


9 Eighth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the thirteenth day of 
March, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
eharged by an act of Congress with the safe-keeping of the public moneys, 
to wit, aclerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the,Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
fifty-seven and +3, dollars, did unlawfully fail to safely keep the same, 
but the same did unlawfully convert to his own use, against the peace of 
the United States and their dignity, and contrary to the statute of the 
United States in such cases made and provided. 


10 Ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
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trict and circuit aforesaid, heretofore, to wit, on the seventh day of April, in 
the year of our Lord one thousand eight hundred and eighty-four, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation 
of the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of twenty-five dollars, did 
unlawfully fail to safely keep the same, but the same did unlawfully con- 
vert to his own use, against the peace of the United States and their dig- 
nity, and contrarv to the statute of the United States in such cases made 
and provided. 

11 Tenth’ count. 


And the jurors afvresaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-sixth day of 
April, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
eight dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


12 Eleventh count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the twenty-fourth day of May, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of fifty-five dollars, 
did unlawfully fail to safely keep the same, but the same did unlawfully 
convert to his own use, against the peace of the United States and their 
dignity, and contrary to the statute of the United States in such cases made 
and provided. 


13 Twelfth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 


“ 
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district and circuit aforesaid, heretofore, to wit, on the second day of June, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district uf New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act. of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of eighteen 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


14 Thirteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the sixth day of June, in 
the year of our Lord one thousand eight hundred and eighty-four, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an ° 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 


in the office of the collector of customs for the collection district of the 


city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of thirty-three and 
t%s dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


15 | Fourteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and cireuit aforesaid, heretofore, to wit, on the eleventh day of June, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district of New York, on within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of thirty-four 
and dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


16 Fifteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
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and circuit aforesaid, heretofore, to wit, on the nineteenth day of June, in 
the year of our Lord one thousand eight hundred and eighty-four, at the 
be, the said’ Dongles Smith, being then and there a person changed by ax 

y the sai Smith, being t t & person Vy an 
act of Congress with the safe hates of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a lange sum of public money, to wit, the sum of thirty and 43 dol- 
lars, did unlawfully fail to safely keep the same, but the same did unlaw- 
fully convert to his own use, against the peace of the United States and 
their dignity, and contrary to the statute of the United States in such eases 
made and provided. 


17 Sirteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district and 
circuit aforesaid, heretofore, to wit, on the twenty-seventh day of June, in 
the year of our Lord one thousand eight hundred and eighty-four, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a lange sam of public money, to wit, the sum of fifty-one and 8, 
dollars, did unlawfully fail to safelv keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States and 
their dignity, and contrary to the statate of the United St. tes in such cases 
made and provided. 


18 Nerenteenth count. 


And the jurors aforesaid, on their vath aforesaid, do farther present, 
that. Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretotore, to wit, on the eighth day of July, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of nineteen 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States and 
their dignity, and contrary to the statute of the United States in such cases 
made and provided. | | : = 
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19 Eighteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further t, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, oa the twenty-sixth day 
of July, in the veer of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction 


. 


ra Se ee a at a di a " x 7 
a io atin SE er ae ee a 2 aie . 
Se eee  § Sep ater - =S 
. . . 


of this court, he, the said Douglas Smith, being then and there a person 


cha by an act of Congress with the safe-keeping of the public moneys, 
to oe clerk in the office of che oullasten-aff aukeme for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sam of 
nineteen and dollars, did unlawfully fail to safely keep the same, but 
the same did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 


States in such cases made and provided. : 
20 : Nineteenth count. : 


And the jurors aforesaid, on their oath aforesaid, do further present, 


that Douglas Smith, late of the city and county of New York, in the dis- , 


trict and circuit aforesaid, heretofore, to wit, on the thirteenth day of Au- 
gust, in the vear of our Lord one thousand eight hundred and eighty-four, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
bv an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sam of the public money, to wit, the cum of 

two dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in sach 
cases made and provided. 


21 - Twentieth count. 


And the jurors aforesaid, on their oath afuresaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretufore, to wit, un the tenth day of September, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district of [New York, aa within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the a 
probation of the Secretary of the Treasury, and having then and there in 
his cnstody a large sum of public money, to wit, the sum of ninety-five 
and ,75, dollars, did unlawfully fail to safely keep the same, but the same 


did unlawfully convert to his own use, against the peace of the United 


States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. | 
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22 Twenty-first count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the eighteenth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe-keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs, 
with the approbation of the Secretary of the Treasury, and having then and 
there in his custody a large sum of public money, to wit, the sum of eighty- 
four and 5°, dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. | 


23 : Twenty-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofure, to wit, on the twenty-fifth day of 
September, in the year of our Lord one thousand eight hundred and 
eighty-four, at the southern district of New York, and within the juris- 
diction of this court, he, the said Douglas Smith, being then and there a 
person charged by an act of Congress with the safe keeping of the public 
moneys, to wit, a clerk in the office of the collector of customs for the col- 
lection district of the city of New York, appointed by the collector of cus- 
toms, with the approbation of the Secretary of the Treasury, and having 
then and there in his custody a large sum of public money, to wit, the 
sum of thirty-four and 73, dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. | 


24 Twenty-third count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirtieth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and eighty-four, 
at the southern district of New York, within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe-keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs, with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
_ custody a | sum of public money, to wit, the sum of twenty-five and 

7s dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. — 
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25 Twenty-fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fifteenth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith; being then and there a person 
charged by an act of Congress with the safe-keeping of the public mon- 
eys, to wit, a clerk in the office of the collecter of customs for the collec- 
tion district of the city of New York, appointed by the collector of cus- 
toms with the approbation of the Secretary of the Treasury, and having 
then and there in his custody a large sum of public’money, to wit, the 
sum of forty-seven and 74°, dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. 3 


26 Twenty-fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the | 
district and circuit aforesaid, heretofore, to wit, on the second day of Oc- — 
tober, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
forty-three dollars, did unlawfully fail to keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. | 


27 ‘ Twenty-sixth count. 


And the jururs aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the twenty-second day 
of October, in the year of our Lord one thousand eight hundred and eighty- 
four, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of public moneys, to. 
wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
fifty-four dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. . 


10 


28 Twenty-seventh cou nt. 
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And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirty-first day of 
October, in the year of our Lord one thousand eight hundred and eighty-. 
four, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and fifty-four and ;49, dollars, did unlawfully fail to safely 
keep the same, but the same did unlawfully convert to his own use, 
against the peace of the United States and their digaity, and contrary to 
the statute of the United States in such cases made anl provide. 


29 Twenty-eighth court. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twelfth day of Decem- 
ber, in the year of our Lord one thousand eight hundred and eighty-four, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, a 
clerk in the officeof the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the approba- 
tion of the Secretary of the Treasury, and having then and there in his cus- 
tody a large sumof public money, to wit, the sum of twenty-one and ,5,°, 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States and 
their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


30 Twenty-ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the thirtieth day of December, 
in the year of our Lord one thousand eight hundred and eighty-four, at 
the southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city of 
New York, appointed by the collector of customs with the approbation of 
the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of two dollars, did unlawfully 
fail to safely keep the sama, but the same did unlawfully convert to his 
own use, against the peace of the United States and their dignity, and con- 
trary to the statute of the United States in such cases made and provided. 
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31 Thirteenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fifteenth day of Jan- 
uary, in the year of our Lord one thousand eight hundred and eighty-five, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged b 
an act of Congress with the safe-keeping of the public moneys, to wit, a cler 
in the office of the collector of customs for thecollection district of the city of 
New York, appointed by the collector of customs with the approbation of 
the Secretary of the Treasury, and having then and there in his custody a 
large sum of public money, to wit, the sum of fifty-seven and ;%9, dollars, 
did unlawfully fail to safely keep the same, but the same did unlawfully 
convert to his own use, against the peace of the United States and their 
dignity, and contrary to the statute of the United States in such cases 
made and provided. 


32 Thirty-first count. 


rr ee 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the third day of February, in 
the vear of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person ch by an 
act of Congress with the safe-keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in bis 
custody a large sum of public mopey, to wit, thesum of one hundred aud one 
and 55, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


333 Thirty-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the sixth day of March, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of ninety-nine 
and 54°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States _ 
in such cases made and provided. 
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34 Thirty-third count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 


trict and circuit aforesaid, heretofore, to wit, on the eleventh day of March, 


in the year of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, 
Le, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the publie moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of twenty-two and 
130 dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


35 | Thirty-fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the nineteenth day of 
March, in the year of our Lord one thousand eight hundred and eighty- 
five, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public 
moneys, to wit, a clerk in the office of the collector of customs for the 

.collection district of the city of New York, appointed by the collector of 

customs with the approbation of the Secretary of the Treasury, and hav- 
ing then and there in his custody a large sum of public money, to wit, 
the sum of one hundred and eight and _,°,°, dollars, did unlawfully fail to 
safely keep the same, but the same did unlawfully convert to his own use, 
' against the peace of the United States and their dignity, and contrary to 
the statute of the United States in such cases made and provided. 


36 _Thirty-fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the twenty-eighth day of March, 
in the year of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe-keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of sixty-two and 


t*°5 dollars, did unlawfully fail to safely keep the same, but the same did 


unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 
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37 Thirty-sixth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the third day of April, in 
the year of our Lord one thousand eight hundred and eighty-five, at the 


- southern district of New York, and within the jurisdiction of this court, 


he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe-keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of sixty-eight and $9, 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


38 ‘Thirty-serenth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the seventeenth day of April, 
in the year of our Lord one thousand eight hundred and eighty-five, at - 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sam of one hun- 
dred and seventy-eight and ,%°, dollars, did unlawfully fail to safely keep 
the same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. _ 


39 Thirty-eighth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirtieth day of April, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the coliector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of one hundred and 
seventy-two and ;4°, dollars, did unlawfully fail to safely keep the same, but 
the same did lawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. 
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40 | Thirty-ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the seventh day of May, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and forty and ,',°, dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. 


41 Fortieth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fifteenth day of May, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and seven ,’,°, dollars, did unlawfully fail to safely keep the same, 
but thesame did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. : 


42 Forty-firs' count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the twentieth day of 
May, in the year of our Lord one thousand eight hundred and eighty-six, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and thirteen and ,/,°, dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute of 
the United States in such cases made and provided. 
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THE UNITED STATES VS. DOUGLAS SMITH. 
43 Forty-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-seventh day 
of May, in the year of our Lord one thousand eight hundred and eighty- 
five, at the southern district of New York, and within the jurisdiction 
of this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 


to wit, a clerk in the office of the collector of customs for the collection 


district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and fifty-five and ,3° dollars, did unlawfully fail to safely 
keep the same, but the same did unlawfully convert to his own use, against 
the peace of the United States and their dignity, and contrary to the stat- 
ute-of the United States in such cases made and provided. 


44 Forty-third count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fifteenth day of June, 
in the year of our Lord one thousand eight hundred and eighty-five, at ’ 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of one hundred 
and twenty-two and ,§, dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, — the 
peace of the United States and ‘their dignity, and contrary to the,statute 
of the United States in such cases made and provided. 


45 Forty-fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-fourth day of 
June, in the year of our Lord one thousand eight hundred and eighty-five, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hundred 


and fifty-eight and ,%°, dollars, did unlawfully fail to safely keep the same, — 


but the same did unlawfully convert to his own use, against the peace of 
the United States and their dignity, and contrary to the statute of the 
United States in such cases made and provided. | 


= 3 


16 THE UNITED STATES VS. DOUGLAS SMITH. 


46 Forty-fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the second day of July, in 
the year of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation 
of the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of one hundred and forty 
and ,},°, dollars, did unlawfully failto safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. 


47 Forty-sizth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fourteenth day of July, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hundred 
and thirty-two and ,55, dollars, did unlawfully fail to safely keep the same, 
but the same did unlawfully convert to his own use, against the peace of 
the United States and their dignity, and contrary to the statute of th 
United States in such cases made and provided. 


48 Forty-seventh count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
. Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the twenty-second day of July, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there’ 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and twenty-six and ,2% dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute of 
the United States in such cases made and provided. ” | 
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49 Forty-eighth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirtieth day of July, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
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the southern district of. New York, and within the jurisdiction of this — 


court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the a 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of eighty-seven 
and ,2,°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


50 Forty-ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twelfth day of August, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and theres person charged by 
an act of Congress with the safe-keeping of the public moneys, to wit, a 
clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the a 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of ninety-nine 
and ,4°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


51 Fiftieth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twentieth day of Au- 
gust, in the year of our Lord one thousand eight hundred and eighty-five, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap 
emer of the Secretary of the Treasury, and having then and there in 

is custody a large sum of public money, to wit, the sum of ninety-nine 
and ,?,°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 
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52 Fifty-first count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-ninth day of 
August, in the year of our Lord one thousand eight hundred and eighty- 
five, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of eighty-three 
and ,',°) dollars, did unlawfully fuil to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


53 | Fifty-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the county and city of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the eleventh day of September, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and twenty-one and ,1,% dollars, did unlawfully fail to safely keep 
the. same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. 


o4. COC Fifty-third count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid heretofore, to wit, on the twenty-second day 
of September, in the vear of our Lord one thousand eight hundred and 
eighty-five, at the southern district of New York, and within the juris- 
diction of this court, he, the said Douglas Smith, being then and there a 
person charged by an act of Congress with the safe keeping of the public 
moneys, to wit, a clerk in the office of the collector of customs for the col- 
lection district of the city of New York, appointed by the collector of 
customs with the approbation of the Secretary of the Treasury, and hav- 
ing then and there in his custody a large sum of public money, to wit, 
the sum of one hundred and fifty-two ,3°, dollars, did unlawfully fail to 
safely keep the same, but the same did unlawfully convert to his own use, 
against the peace of the United States and their dignity, and contrary to 
the statute of the United States in such cases made and provided. 
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55 Fifty-fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the twenty-ninth day 
of September, in the year of our Lord one thousand eight hundred and 
eighty-five, at the southern district of New York, and within the jurisdic- 
tion of this court, he, the said Douglas Smith, being then and there a 
person charged by an act of Congress with the safe-keeping of the public 
moneys, to wit, a clerk in the office of the collector of customs for the col- 
lection district of the city of New York, appointed by the collector of 
customs with the approbation of the Secretary of the Treasury, and hav- 
ing then and there in his custody a large sum of public money, to wit, the 
sum of one hundred and twenty-eight and ,3% dollars, did unlawfully fail 
to safelv keep the same, but the same did unlawfully convert to his own 
use, against the peace of the United States and their dignity, and contrary 
to the statute of the United States in such cases made and provided. 


56 Fifty-fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the seventh day of October, 
in the vear of our Lord one thousand eight hundred and eighty-five, at. 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and fourteen and ,}5, dollars, did unlawfally fail to safely keep the 
same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute 
of the United States in such cases made and provided. 


57 Fifty-sixth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district | 
and circuit aforesaid, heretofore, to wit,on the fourteenth day of October, in 
the year of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, he, 
the said Douglas Smith, being then and there a person charged by an act 
of Congress with the safe-keeping of the public moneys, to wit, a clerk in 
the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation 
of the Secretary of the Treasury, and having then and there in his custod 
a large sum of public money, to wit, the sum of twenty-seven and ,§5, dol- 
lars, did unlawfully fail to safely keep the same, but the same did unlaw- 
fully convert his own use, against the peace of the United States and their 
dignitv, and contrary to the statute of the United States in such cases made 
and provided. 
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20 THE UNITED STATES VS. DOUGLAS SMITH. 


58 | Fifty-seventh count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fifteenth day of Octo- 
ber, in the year of our Lord one thousand eight hundred and eighty-five, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to 
wit, a clerk in the office of the collector of customs for the collection dis- 
trict of the city of New York, appointed by the collector of customs with 
the approbation of the Secretary of the Treasury, and having then and 
there in his custody a large sum of public money, to wit, the sum of one 
hundred and forty-four and ,2,5, dollars, did unlawfully fail to safely keep 
the same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to r statute 
of the United States in such cases made and provided. 


59 Fifty-eighth count. 


And the jurors aforesaid, on their oath afvresaid, do further present 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-third day of 
October, in the year of our Lord one thousand eight hundred and eight - 
five, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
sixty-seven and ,7,% dollars, did unlawfully fail to safely keep thesame, but 
the same did. unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. | 


60 : _Fifty-ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the thirtieth day of October, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
cere of the Secretary of the Treasury, and having then and there in 

is custody a large sum of public money, to wit, the sum of one hundred 
and seven and ,‘,°, dollars, did unlawfully fail to safely keep the same, 
but the same did unlawfully convert to his own use, against the peace 
of the United States and their dignity, and contrary to the statute of the 
United States in such cases made and provided. 
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| THE UNITED STATES VS. DOUGLAS SMITH. 
61 Siztieth count. | 


- And the jurors aforesaid, on their oath aforesaid, do further present, that 

las Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the ninth day of November, 
in the year of our Lord one thousand eighty hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a persun charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public money, to wit, the sum of one hundred and 
fifteen and °°, dollars, did unlawfully fail to safely keep the same, but 
the same did unlawfully convert to his own use, against the of the 
United States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. 


62 Sizty-first count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twelfth day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty-five, . 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district 
of the city of New York, appointed by the collector of customs with the 
approbation of the Secretary of the Treasury, and having then and there 
in his custody a large sum of public money, to wit, the sum of one hun- 
dred and fifty-four dollars, did unlawfully fail to safely keep the same, 
but the same did unlawfully convert to his own use, against the peace of 
the United States and their dignity, and contrary to the statute of the 
United States in such cases made and provided. 


63 Sizty-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the twentieth day of November, 
in the year of our Lord one thousand eight hundred and eighty-five, at 
the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
rien of the Secretary of the Treasury, and having then and there in 

is custody a large sum of public money, to wit, the sum of ninety-eight 
and ,6°, dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. ) 
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THE UNITED STATES VS. DOUGLAS SMITH. 


64 Sizty-third count. 


And the jurors aforesaid, on their oath aforesaid, do further présent, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-eighth day of 
November, in the year of our Lord one thousand eight hundred and 
eighty-five, at the southern district of New York, and within the jurisdic- 
tion of this court, he, the said Douglas Smith, being then and there a per- 
son charged by an act of Congress with the safe keeping of the public 
moneys, to wit, a clerk in the office of the collector of customs for the col- 
lection district of the city of New York, appointed by the collector of cus- 
toms with the approbation of the Secretary of the Treasury, and having 
then and there in his custody a large sum of public money, to wit, the 
sum of one hundred and thirty-two and ,°,°, dollars, did unlawfully 
fail to keep the same, but the same did unlawfully convert to his own 
nse, against the peace of the United States and their dignity, and contrary 
to the statute of the United States in such cases made and provided. 


65 Sixty-fourth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit,'on the fourth day of December, in 
the year of our Lord one thousand eight hundred and eighty-five, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation of 
the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of one hundred and twenty- 
nine and _ ,},°, dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the peace of the Uni- 
ted States and their dignity, and contrary to the statute of the United 
States in such cases made and provided. 


66 Sirty-fyth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the eighteenth day of De- 
cember, in the year of our Lord one thousand eight hundred and eighty- 
five, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs. for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and fifty-four and ,9,>, dollars, did unlawfully fail to safely 
keep the same, but the same did unlawfully convert to his own use, against 
the peace of the United States and their dignity, and contrary to the 
statute cf the United States in such cases made and provided. 
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THE UNITED STATES VS. DOUGLAS SMITH. 
67 Sizty-sizth count. | 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district _ 
and circuit aforesaid, heretofore, to wit, on the twenty-seventh day of De- 
cember, in the year of our Lord one thousand eight hundred aud eighty- 
five, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of'the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and forty and ,°°, dollars, did unlawfully fail to safely keep 
the same, but the same did unlawfully convert to his own use, against the 
peace of the United States and their dignity, and contrary to the statute of 
the United States in such cases made and provided. ° 


68 7 Sixty-seventh count. 


And the jurors aforesaid, on their oath aforesaid; do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the fourth day of January, 
in the year of our Lord one thousand eight hundred and eighty-six, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the city 
of New York, appointed by the collector of customs with the approbation 
of the Secretary of the Treasury, and having then and there in his custody 
a large sum of public money, to wit, the sum of one hundred and fourteen 
and ,*,% dollars, did unlawfully fail to safely keep the same, but the same 
did unlawfully convert to his own use, against the peace of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 


69 Siaty-eighth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, that 
Douglas Smith, late of the city and county of New York, in the district 
and circuit aforesaid, heretofore, to wit, on the ninth day of January, in 
the vear of our Lord one thousand eight hundred and eighty-six, at the 
southern district of New York, and within the jurisdiction of this court, 
he, the said Douglas Smith, being then and there a person charged by an 
act of Congress with the safe keeping of the public moneys, to wit, a clerk 
in the office of the collector of customs for the collection district of the 
city of New York, appointed by the collector of customs with the appro- 
bation of the Secretary of the Treasury, and having then and there in his 
custody a large sum of public meney, to wit, the sum of one hundred and 
one and ,°5, dollars, did unlawfully fail to safely keep the same, but the 
same did unlawfully convert to his own use, against the of the United 
States and their dignity, and contrary to the statute of the United States 
in such cases made and provided. 
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24 THE UNITED STATES VS. DOUGLAS SMITH. 


70 Sixty-ninth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-second day of 
January, in the year of our Lord one thousand eight hundred and eighty- 
six, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and forty-three and _ ,',°, dollars, did unlawfully fail to safely 
keep the same, but the same did unlawfully convert to his own use, 
against the peace of the United States and their dignity, and contrary to 
the statute of the United States in such cases made and provided. 


71 Seventieth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the 
district and circuit aforesaid, heretofore, to wit, on the thirtieth day of 
January, in the year of our Lord one thousand eight hundred and eighty- 
six, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe-keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
sixty-nine and ,7,°, dollars, did unlawfully fail to safely keep the same, but 
the same did unlawfully convert to his own use, against the peace of the 
United States and their dignity, and contrary to the statutes of the United 
States in such cases made and provided. | 


72 Seventy-first count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit.aforesaid, heretofore, to wit, on the eighth day of Febru- 
ary, In the year of our Lord one thousand eight hundred and eighty-six, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe-keeping of the public moneys, to wit, a 
clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of sixty-two and 
1%) dollars, did unlawfully fail to safely keep the same, but the same did 
unlawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. | 
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THE UNITED STATES VS. DOUGLAS SMITH. 


73 Seventy-second count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the - and county of New York, in the dis- 
org, to wit, on the twelfth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and eighty- 
six, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe-keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of one 
hundred and eighteen dollars, did unlawfully fail to safely keep the same, 
but the same did unlawfully convert to his own use, against the peace of 
the United States and their dignity, and contrary to the statute of the 
United States in such cases made and provided. 


74 Seventy-third count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the twenty-sixth day of: 
February, in the year of our Lord one thousand eight hundred and eighty- 
six, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the public moneys, 
to wit, a clerk in the office of the collector of customs for the collection 
district of the city of New York, appointed by the collector of customs 
with the approbation of the Secretary of the Treasury, and having then 
and there in his custody a large sum of public money, to wit, the sum of 
one hundred and twenty-six and ,4°, dollars, did unlawfully fail to safely 
keep the same, but the same did unlawfully convert to his own use, against 
the peace of the United States and their dignity, and contrary to the stat- 
ute of the United States in such cases made and provided. 


75 _Seventy-fourth count. 


And the jurors aforesaid, on their oaths aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the eleventh day of March, 
in the year of our Lord one thousand eight hundred and eighty-six at the 
southern district of New York, and within the jurisdiction of this court, he, 
the said Douglas Smith, being then and there a person charged by an act of 
Congress with the safe keeping of the public moneys, to wit, a clerk in the 
office of the collector of customs for the collection district of the city of New 
York appointed by the collector of customs with the approbation of the Sec- 
retary of the Treasury, and having then and there in his custody a large 
sum of public money, to wit, the sum of one hundred and eight and ,°°, 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States and 
their dignity, and contrary to the statute of the United States in such cases 
made and provided. | 
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76 Seventy-fifth count. 


And the jurors aforesaid, on their oath aforesaid, do further present, 
that Douglas Smith, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, heretofore, to wit, on the eighth day of Decem- 
ber, in the year of our Lord one thousand eight hundred and eighty-three, 
at the southern district of New York, and within the jurisdiction of this 
court, he, the said Douglas Smith, being then and there a person charged 
by an act of Congress with the safe keeping of the public moneys, to wit, 
a clerk in the office of the collector of customs for the collection district of 
the city of New York, appointed by the collector of customs with the ap- 
probation of the Secretary of the Treasury, and having then and there in 
his custody a large sum of public money, to wit, the sum of ten and 5°, 
dollars, did unlawfully fail to safely keep the same, but the same did un- 
lawfully convert to his own use, against the peace of the United States 
and their dignity, and contrary to the statute of the United States in such 
cases made and provided. : 

S’g’d STEPHEN A. WALKER, 
U.S. Attorney. 


77 At acircuit court of the United States for the second circuit and 

southern district of New York, begun on the day of . 

in the year one thousand eight hundred and eighty- , and continued, 

by adjournment, to and including the day of ,in the year 

one thousand eight hundred and eighty- , and on the day last afore- 
said, at the city of New York, in the district and circuit aforesaid. 


Present—The Hon. Charles L. Benedict, judge. 


THE UNITED STATES 
against 


A bill of indictment having been presented against the said defendant 
by the grand jurors of the said district in manner and form hereinbefore 
set forth, and the said cause having been duly tried by a jury at a circuit 
court of the United States for the district and circuit aforesaid, begun on 
the day of , in the year one thousand eight hundred and eighty- 

; and the jury aforesaid having found therein a verdict of “ guilty,” 
and the defendant having been heretofore remanded to await the sentence 
of the court: Now, on motion of Stephen A. Walker, esq., United States 
attorney for the southern district of New York, the defendant being here 
present in court, it is ordered that the defendant be imprisoned in , 
, and that he pay a fine of dollars. And it is 
further ordered that the fine aforesaid be forthwith docketed as a judgment 
of this court. ; ee : 

(Indorsed :) U.S. circuit court. The United States of America vs. 
Douglas Smith. Indictment, embezzlement of publicmoney. U.S. Rev. 
St., § 5490. Stephen A. Walker, U.S. district attorney. A true bill: A. 
F. Day, foreman. U.S. circuit court. Filed Sept. 22, 1886. Timothy 
Griffith, clerk. | 

Filed’in open court the 18 Oct. 13, 1886, the defendant arranged 
and indict. read. Deft. plead guilty 18  , the defendant called on 

recognizance and appearing same 18 , the defendant 
tried Verdict Guilty. 18, sentence. 


———— 
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78 THE UNITED STATES 
v8. Embezzlement of public money. 


DovuGLas SMITH. 


1886. , 

Sept. 22. Filed indictment. 

“ ‘¢ Entered order for, and issued bench warrant. 
Oct. 13. Def’t pleads not guilty. | 

1887. 
Jan’y 18th. Plea withdrawn and demurrer filed. 
Jan’y 20th. Demurrer argued. 
M’ch 14th. Filed opinion of Judge Wallace. 

«“ 31st. Filed certificate of division. 


79 At a stated term of the circuit court of :the United States of 


America for the southern district of New York, in the second 
circuit, held at the United States court rooms in the city of New York 
on the 31st day of March, in the year of our Lord one thousand eight 
hundred and sixty-seven. | 


Present: The honorable William J. Wallace, the honorable Charles L. 
Benedict, judges. 


THE UNITED STATES 
against 
DouGLaAs SMITH. 


This case coming on to be heard at this term upon the demurrer inter- 
posed to the indictment before the two judges above-mentioned, at such 
hearing the following questions occurred : | 

I. Does the indictment sufficiently charge an offence under section 5490, 

. Revised Statutes ? 
80 II. Is a clerk in the office of the collector of customs for the 
collection district of the city of N. Y., appointed by the collector 
of custoins, with the approbation of the Secretary of the Treasury, by virtue 
of section 2634 of the Revised Statutes, a person charged by any act of Con- 
ress with the safe-keeping of public moneys ? 

III. Was the defendartt appointed by the head of a Department within 
the meaning of the constitutional provisions (Art. II, sec. 2) upon the 
subject of the appointing power ? | 

Upon each of which questions the judges aforesaid were divided in 
opinion. 

Wherefore, at the same term, upon the request of the United States at- 
torney, they have caused the questions above stated to be certified under 
the seal of this court, together with a copy of the indictment and an ab- 
stract of the record, to the Supreme Court of the United States for final 
decision according to law. 

Wituiam J. WALLACE. 
81 Cuas. L. BENEDICT. 


(Endorsed :) Circuit court of the United States for the southern district 
of New York. The United States vs. Douglas Smith. Certificate of di- 


vision. U.S. circuit court. Filed March 31, 1887. Timothy Griffith, 


clerk. 
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82 UNITED STATES OF AMERICA, 
Southern District of New York, ss: 

I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York,.in the second circuit, do 
herbey certify that the foregoing pages, numbered from one to eighty-one, 
inclusive, contain a true and complete transcript of the record and pro- 
ceedings had in said court in the case of the United States of America 
— Douglas Smith, as the same remain of record and on file in said 
office. 3 | 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this sixth day of April, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the Independ- 
ence of the United States the one hundred and eleventh. 

[SEAL. ] TimoTHY GRIFFITH, : 

| Clerk. 


(Indorsement on cover:) No. 927. The United States, plaintiff, vs. 
Douglas Smith. S. New York, C.C. U.S. Filed April 7, 1887. 
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Ju the Supreme Court of the Muited States. 


OcToBER TERM, 1887. 


t3. 
Dove ass SMITH. 


THE UNITED STaTEs. 3 
vo. 927. 


MOTION TO ADVANCE 
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Iu the Supreme Court of the United States. 


OcToBER TERM, 1887. 


v8. 
DovuGLass SMITH. 


THE UNITED STATES 
No. 927. 


MOTION TO ADVANCE. 


Indictment found September 22, 1886, in the circuit | 
court of the United States for the southern district of New 
York, second circuit, for violation of section 5490 of the 
Revised Statutes of the United States by the defendant, 
charging him, as an officer of the United States, with 
unlawfully converting to his own use public moneys. 
January 18, 1887, demurrer filed, and thereon certificate 
of difference of opinion by judges. has 

And now, November 28, 1887, comes the Attorney- 
General, on behalf of the United States, and moves to 
advance the above-stated case under section 3 of rule 26. 


A. H. GARLAND, 
Attorney-General, United States. 
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ON A CERTIFICATE UF DIVISION IN UPINION BETWEEN 
THE JUDGESOF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


. 


Ju the Superme Court of the united States 


OcTOBER TERM, 1887. 


THE UNITED. STATES, PLAINTIFF, 
| vs. No. 927. 
Dovue1.as SMITH. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


On the 22d of September, 1886, an indictment was 
found charging Douglas Smith with a violation of section 
5490 of the Revised Statutes. On the 18th of January, 
1887, a demurrer was filed, which was argued on the 31st 
of March, 1887. The judges, on hearing the demurrer, 
filed a certificate of division in opinion. The indictment 
consists of seventy-five counts, extending from page 1 to 
page 26 of the record, each charging the failure to safely 
keep, and the unlawful conversion of, different sums of 
money at differentdates. The first count is as follows : 


SouTHERN District or New YORK, 8: 


The jurors of the United States of America within 
and for the district and circuit aforesaid, on their 


12028——1 


> <ee 
. ae 


2 
oath present that Douglas Smith, late of the city and 

county of New York, in the district. and circuit afore- 

said, heretofore, to wit, on the eleventh day of Oc- 

tober, in the year of our Lord one thousand eight ; 
hundred and eighty-three, at the southern district of 

New York, and within the jurisdiction of this court, (| 

he, the said Douglas Smith, being then and therea_ 
person charged by an act of Congress with the safe- 
keeping of the public moneys, to wit, a clerk in the 
office of the collector of customs for the collection 
district of the city of New York, appointed by the 
collector of customs, with the approbation of the 
Secretary of the Treasury, and having then and there 
in his custody a large sum of: public money, to wit, 
the sum of ten and ;5% dollars, did unlawfully fail 
to safely keep the same, but the same did unlawfully 
convert to his own use, against the peace of the 
United States and their dignity, and contrary to the 
statute of the United States in such cases made and 


provided. (Ree., p. 1.) 


Questions on the decision of which the judges of the 
circuit court were opposed and divided in opinion : , 


I. Does the indictment sufficiently charge an 
offense under section 5490, Revised Statutes ? 

II. Isa clerk in the office of the collector of cus- 
toms for the collection district’ of the city of New 
York appointed by the collector of customs, with 
the approbation of the Secretary of the Treasury, by 
virtue of section 2634 of the Revised Statutes, a per- 
son charged by any act of Congress with the safe 
keeping of public moneys ? 

ITI. Was the defendant appointed by the head of 
a Department within the meaning of the constitu- 
tional provisions (Art. II, sec. 2) upon the subject of 
the appointing power? (Rec., p. 27.) 


3 
BRIEF OF ARGUMENT. 
I. 


Section 5490 of the Revised Statutes is: 


Every officer or other person charged by any act 
of Congress with the safe-keeping of the public mon- 
eys, who fails to safely keep the same, without loan- 
ing, using, converting to his own use, depositing in 
banks, or exchanging for other funds than as specially 
allowed: by law, shall be guilty of embezzlement of 
the money so loaned, used, converted, deposited, or 
exchanged ; and shall be imprisoned not less than six 
months nor more than ten years, and fined in a sum 
equal to the amount of money so embezzled. 


The first question is . 


Does the indictment sufficiently charge an offense 
under section 5490, Revised Statutes ? 


This question submits the whole case to this court on 
the demurrer, and is “too vague and general within the 
act of Congress authorizing certificates of this character, 
and the repeated decisions of this court.” (United States 
v. Northway, 120 U. S. R., 329; United States v. Batley, 9 
Peters, 269; United States v. Briggs, 5 How., 208.) 


IT. 


The second question is: 


Is a clerk in the office of the collector of cus- 
toms for the collection district of the city of New 
York, appointed by the collector of customs, with 
the approbation of the Secretary of the Treasury, 
by virtue of section 2634 of the Revised Statutes, a 
person charged by any act of Congress with the safe- 
keeping of public moneys ? 
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Section 2634 of the Revised Statutes of the United 


States declares : 


The Secretary of the Treasury may, from time to 
time, except in cases otherwise provided, limit and 
fix the number and compensation of the clerks to be 
employed by any collector, naval officer, or surveyor, 
and may limit and fix the compensation of any deputy 
of any such collector, naval officer, or surveyor. 


The question assumes the clerk was appointed by the 
collector with the approbation of the Secretary of the 
Treasury. The legality of such appointment under the 
Constitution is raised by the next question. The real in- 
quiry involved in this is, Is such a person as is described 
in the questiun charged by any act of Congress with the 
safe keeping of public money? Section 3639 of the Re- 
vised Statutes provides: 


The Treasurer of the United States, all assistant 
treasurers, and those performing the duties of as- 
sistant treasurer, all collectors of the customs, all sur- 
veyors of the customs, acting also as collectors, all 
receivers of public moneys at the several land-offices, 
all postmasters, and all public officers of whatsoever 
character, are required to keep safely, without loan- 
ing, using, depositing in banks, or exchanging for 
other funds than as specially allowed by law, all the 
public money collected by them, or otherwise at any 
time placed in their possession and custody, till the 
same is ordered by the proper Department or officer 
of tne Government, to be transferred or paid out ; 
and when such orders for transfer or payment are 
received, faithfully and promptly to make the same 
as directed, and to doand perform all other duties as 
fiscal agents of the Government which may be im- 
posed by any law, or by any regulation of the Treas- 
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ury Department made in conformity to law. The 
President is authorized, if in his opinion the interest 
of the United States requires the same, to regulate 
and increase the sums fur which bonds are, or may 
be, required by law, of all district attorneys, collect- 
ors of customs, naval officers, and surveyors of cus- 
toms, navy agents, receivers and registers of public 
lands, paymasters in the Army, commissary-general, 
and by all other officers employed in the disburse- 
ment of the public moneys, under the directiun of the 
War or Navy Departments. 


This section expressly charges “all public officers of 
whatsoever character” by declaring they “are required 
to keep safely * * * allthe public money * * * 
at any time placed in their possession.” The words “ of 
whatsoever character” are sufficiently comprehensive to 
embrace any and every officer in the public service. The 
enumeration in the former part of the section of a num- 
ber of those who are bonded officers, and whose express 
duties are to collect and keep public money, does not im- 
ply that they only were intended to be the persons liable 
to the penalties of the section. Such an interpretation 
would be equivalent to striking out of the section the 
clause “and all public officers of whatsoever character.” 
It would be dving no less vivlence to the intent of the 
section to add to thuse words a clause “ who by law are 
charged with the collection, holding, and paying out of 
public money.” That these nor any equivalent words are 
not found in the enactment, when the lawmakers had all 
the words of the English language at their disposal, is 
sufficient evidence to the judiciary that such a limitation 
was not intended. No more apt werds could have been 
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selected to include any and every public officer than those 
used ; nor could a more clear charge have been made on 
any and every such person than that they “are required 
to keep safely.” To narrow the requirements of the 
statute would: clog the transaction of the public business, 
and unduly burden, without sufficient protection of law, 
the chief officers charged with the collection, holding, and 
payment of public moneys. 

In the magnitude of the governmental business it is 
impossible fur the Treasurer of the United States to per- 
sonally carry the funds he is required to disburse to the 
numerous recipients of them. His duties are necessarily 
at his desk, and others under his direction, his clerks, his 
messengers, and his watchmen, must, and do, practically, 
have the funds placed in their charge. If he were re- 
quired by law to do all his counting, transmitting, and 
carrying, the governmental business would be practically 
stopped. To relieve the public. officers under him from 
the sanction of punishment in case they convert the 
money which he must from necessity place in their pos- 
session and custody would subject him to risk without 
affording him the protection which the law clearly in- 
tended he should have. The same difficulties and hardships 
would, in a greater or less degree, exist with reference to 
every receiving and disbursing officer of the Government. 

The moral turpitude and public loss would be no less, 
if a messenger or clerk, in whose possession his superior 
officer may have placed money tu be carried from one room 
in the Treasurv or custom-house to another, embezzled it, 
than if the chief officer had done so. The language “ or 
otherwise ” in the clause “all public money collected by 
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them, or ovherwise at any time placed in their possession or 
custody ” is not intended to be limited beyond its words. 
It should not have the words “ by express law ” interpo- 
lated between “ or otherwise ” and “ placed in their pos- 
session,” for the law in very few instances expresses the 
duty assigned inferior subordinate officers. The multi- 
tude of such officers, and almost innumerable variety of 
their duties, forbid enumeration. The broadest term “or 
otherwise ” is used, which is equivalent to saying “in any 
other manner.” The law, then, by the words of the stat- 
ute, charges all public officers in whose possession public 
moneys may come in any manner, to keep them safely. 

The case of The United States vs. Harwell (6 Wall., 385) 
furnishes an affirmative answer bv the court to the ques- 
tion under consideration. But this case is relieved from 
the grounds on which Justices Miller, Grier, and Field 
dissented in that case. The indictment in that case was 
under section 16 of the Act of the 6th August, 1846 (9 Stat. 
L., 63). The case was decided in'1867. The revision of 
the statutes was made in 1874, with a revised edition in 
1878. Section 5490, above quoted, is a part of section 16 
of the act of 1846. The balance of thesection, so far as re- 
tained, is embraced in sections 5491 and 5492 of the revis- 
ion. The words in section 16 of the original act of 1846, 
which seemed to the minority of the court to limit in the 
case cited, those who were charged by law to only such a 
part of the public officers in whose possession the money 
was placed as were required to keep accounts, is. found in 
the following words : 


That all officers and other persuns charged by this 
act, or any other act, with the safe-keeping, transfer, 


BOR SE SN BE NLD GAT a RENE SD NEAN TRAE ENS SE EOI RE PRP iT Ea Ste a ail EN ils Poe Oe La PT ee oY 2 
lninitcal aes 
4. a tay 7 
? — 


8 


and disbursement of the public moneys, other than 
those connected with the Post-Office Department, are 


hereby required to keep an accurate entry of each. 


sum received, and of each payment or transfer. 


The words “are hereby required to keep an accurate 
entry of each sum received, and of each payment or trans- 
fer” are not re-enacted by the revision in section 5490, 
and are not reproduced in any of the sections. The rea- 
son for the dissent in that case having been removed by 
legislation, the case stands unimpeachable under the pres- 
ent state of the law. 


Il. - 
The third question certified is : 
Was the defendant appointed by the head of a De- 


partment within the meaning of the constitutional 
provisions (Art. II, sec. 2) upon the subject of the 


appointing power ? 
The second section of Article II of the Constitution so 
far as material is— 


The President * * shall nominate, and by 
and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and con- 
suls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments 
are not herein otherwise provided for, and which 
shall be established by law: but the Congress may by 
law vest the appointment of such inferior officers, as 
they think proper, in the President alone, in the 
courts of law, or in the heads of Departments. 
~The President shall have power to fill up all va- 
cancies that may happen during the recess of the 
Senate, by granting commissions whieh shall expire 
at the end of their next session. 
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The indictment alleges, and the demurrer admits, the 
defendant was a “clerk in the office of the collector of 
customs for the collection district of the city of New 
York, appointed by the collector of customs, with the 
approbation of the Secretary of the Treasury.” The 


- constitutional provision above quoted does not prescribe 


a mode of procedure—it only establishes 2 principle. 
The mode by which Congress is to execute the principle 
has not been uniform. Sometimes an office has been es- . 
tablished in express terms, but much more frequently the 
inferior subordinate offices have been established by 
clauses in the appropriation bills providing for the pay- 
ment of salaries, from which the law, by implication, 
has been construed to establish the office. 

Section 2634 of the Revised Statutes, above quoted, 
establishes the office of clerk in the office of the collector 
of customs by authorizing the Secretary of the Treasury to 
fix the number to be employed and the compensation to 
bepaidthem. Thisimplies the appointment of such officers, 
and that compensation shall be paid them. Section 3687 
of the Revised Statutes, by a permanent appropriation, pro- 
vides for the payment of the expenses of collecting the 
revenue from customs, and section 2639 includes in those 
expenses clerk hire. The office is, therefore, established, 
with a permanent provision for the payment of the salary. 
Section 169 of the Kevised Statutes authorizes each head 
of a Department to “employ in his Department such a num- 
ber of clerks * * * and at such rates of compensa- 
tion respectively as may be apprupriated for by Congress 
from year to year.”” This last section has been accepted 
and acted upon without dispute as a sufficient vesting. 
12028———-2 
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under the Constitution of the power of appointment in 
the heads of the several Departments, the word “employ ” 
in the section having been interpreted as equivalent to 
“appoint.” — 

Section 249 of the Revised Statutes declares : 

The Secretary of the Treasury shall direct the 
superintendence of the collection of the duties on 
imports and tonnage as he shall judge best. 

The power thus vested by the second section cited, au- 
thorizing the Secretary of the Treasury to fix the number 
and compensation of the clerks, with general power of 
superintendence as he should judge best, is fully as com- 
prehensive as the word “employ ” or “appoint,” and is 
a sufficient grant of power under the Constitution to the 
Secretary of the Treasury to appoint. The appointment 
was made in this case “ by the collector of customs, with 
the approbation of the Secretary of the Treasury.” The 
case of The United States vs. Harwell (6 Wall., 385) 
rules substantially. 

1. That one engaged in the public service, ap- 
pointed pursuant to law, with his compensation fixed 
by law, and his duties continuing and permanent, is 
a public officer. - , 

2. That a clerk in the office of the assistant treas- 
urer of the United States at Boston was a public offi- 
cer. 

3. That an appointment by the assistant treasurer 
at Boston, with the approbation of the Secretary of 
the Treasury, is a legal appointment under the Con- . 
stitution. 

In the case of the United States vs. Germaine (99 U.S. 
R., 511), Justice Miller, delivering the opinion of thecourt, 
distinguished the case then under consideration as to the 
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subject of appointment, from United States vs. Harwell, 
as follows : | 
The United States vs. Harwell (6 Wall., 385) is 
not, as supposed, in conflict with these views. It is 
clearly stated, and relied on in the opinion, that Har- 
well’s appointment was approved by the Assistant 
Secretary of the Treasury as acting head of that De- 
ment, and he was, therefore, an officer of the 


nited States. 3 

im the case of The United States vs. Barton (Gilpin’s 
Rep., 446), the authority, with the approbation of the 
Secretary of the Treasury, to employ was ruled a sufficient 
vesting under the Constitution of the power to appoint by 
the Secretary of the Treasury. The same principle is 
recognized in the case uf The United States vs. Seare (1 
Gallison, 222). The case of The United States vs. Bloom- 
gart (2 Benedict, 356) rules: 

A clerk appointed by the direction and with the 
approbation of the Secretary of the Treasury, for the 
fractional-currency counter of the Treasury Depart- 
ment at Louisville, is an officer of the United States 
within the meaning of the Constitution of the United 
States and of the statutes of the United States, with 
regard to officers charged with the safe-keeping of 
the public money. , 

Vide also Platt, Receiver, vs. Beach (2 Benedict, 316) ; 
also 13 Opins. Att’ys Gen., 521. 

It is therefore respectfully submitted, the several ques- 
tions on which disagreement of opinion is certified should 
be answered in the affirmative. | 

G. A. JENKS, 
- Solicitor-General. 


=~ 
wy 


4 Pi 


ers 


—_ 


ee 


“3 SPS 


Ss 


Fee Oe ee 


Supreme Court of the United States. 


Tue UOnITEeD STATES 
AGAINST 


DovuGiLas SMITH. 


Brief of Counsel for the Defendant. 


This case comes up on a certificate of division in 
opinion between Judges WaLLACE and BEneEpicr of the 
Circuit Court for the Southern District of New York. 

The questions certified to this Court arose upon a de- 
murrer to an indictment against the defendant for em- 
bezzlement of public moneys. 

The indictment contains seventy-five counts and 
charges the defendant with seventy-five separate and 
distinct acts of embezzlement. The counts are all in 
the same form and it will be necessary for the Court to 
consider but one of them. 

The first count is as follows : 


“ The jurors of the United States of Anscion nilhincand 
for the District and Circuit aforesaid, on their oath present 
that Douglas Smith, late of the city and county of New York, 
in the district and circuit aforesaid, heretofore, to wit,.on the 
eleventh day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-three, at the southern district 
of New York, and within the jurisdiction of this court, he, 
the said Douglas Smith, being then and there a person 
charged by an act of Congress with the safe keeping of the 
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public moneys, to wit, a clerk in the office of the collector of 
customs for the collection district of the city of New York, 
appointed by the collector of customs, with the approbation 
of the Secretary of the Treasury, and having then and there 
in his custody, a large sum of public money, to wit, the sum 
of ten and 4% dollars, did unlawfully fail to safely keep the 
same, but the same did unlawfully convert to his own use, 
_ against the peace of the United States and their dignity and 
contrary to the statute of the United States in such cases 
made and provided.” | 


The indictment is based upon Revised Statutes, sec- 
tion 5490, which is as follows: 


_ “ Every officer or other person charged by any act of 
Congress with the safe-keeping of the public moneys, who 
fails to safely keep the same without loaning, using convert- 
ing to his own use, depositing in banks, or exchanging for 
other funds than as specially allowed by law, shall be guilty 
of embezzlement of the money so loaned, used, converted, 


deposited or exchanged; and shall be imprisoned not less — 


than six months nor more than ten years, and fined in a sum 
equal to the amount of money so embezzled.” 


The Act of Congress providing for the safe-keeping 
of public moneys, alluded to in the indictment, is Re- 
vised Statutes, section 3639, the relevant part of which 
is as follows : 


“The Treasurer of the United States, all assistant treas- 
urers, and those performing the duties of assistant treasurer, 
all collectors of the customs, all surveyors of the customs, 
acting also as collectors, all receivers of public moneys at 
the several land-offices, all postmasters, and all public offi- 
_ cers of whatsoever character, are required to keep safely 
without loaning, using, depositing in banks, or exchanging 
for other funds than as specially allowed by law, all the 
public money collected by them, or otherwise at any time 
placed in their possession and custody, till the same is 
ordered, by the proper department or officer of the Govern- 
ment, to be transferred or paid out; and when such orders 
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for transfer or payment are received, faithfully, and promptly 
to make the same as directed, and to do and perform all 
other duties as fiscal agents of the Government which may 
be imposed by any law, or by any regulation of the Treas- 
ury Department made in conformity to law.” 


The statute providing for the employment of clerks 
by Collectors of Customs is Revised Statutes, section 
2634, as follows : 3 

‘“‘ The Secretary of the Treasury may, from time to time, 
except in cases otherwise provided, limit and fix the number 
and compensation of the clerks to be employed by any col- 
lector, naval officer, or surveyor, and may limit and fix the 
compensation of any deputy of any such collector, naval offi- 
cer, or surveyor.” 


The Constitutional provision relative to the estab- 
lishment of offices and the appointment of officers, is 
“clause 2, section 2, Article IT., as follows : 


‘“‘He, (the President), shall have power, by and with the 
advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur; and he shall 
nominate, and by and with the advice and consent of the 
Senate, shall appoint Ambassadors, other public Ministers 
and Consuls, Judges of the Supreme Court, and all other 
officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established 
by law; but the Congress may by law vest the appointment 
of such inferior officers, as they think proper, in the Presi- 
dent alone, in the Courts of Law, or in the Heads of Depart- 
ments.” 


The questions upon which the Judges of the Circuit 
Court differed and which they have certified to this 
Court, are as follows : : 


“I. Does the indictment sufficiently charge an offense 
under Section 5490, Revised Statutes ? 

“TI. Is a clerk in the office of the Collector of Cuntonse 
for the collection district of the City of New York, appointed 
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by the Collector of Customs with the approbation of the 
Secretary of the Treasury, by virtue of Section 2634, of the 
Revised Statutes, a person charged by any act of Congress 
with the safe-keeping of public moneys ? : 

“TIT. Was the defendant appointed by the head of a de- 
partment within the meaning of the Constitutional provisions 
(Art. II., Sec. 2), upon the subject of the appointing power ?” 


FIRST POINT. 


The validity of the indictment depends 
upon the question whether a clerk in the 
office of the Collector of Customs appointed 
by the collector with the approbation of 
the Secretary of the Treasury is an offi- 
cer of the United States. 


Section 5490, being penal, must he strictly con- 
strued and effect: must be given to the words “ charged 
by any Act of Congress with the safe-keeping of the 
public moneys.” 

It is incumbent, therefore, upon the prosecution to 
point out some statute which places the public moneys 
in the charge of collector's clerks. 

The statute which is supposed to do this is section 
3639 ; but that section, evidently, does not do it unless 
collector’s clerks are included in ‘the general words, 
‘“‘ all public officers of whatsoever character.” | 

The case, therefore, stands thus: Section 5490 in 
saying, “officers or other persons charged with, &c.,” 
would hit the case of persons other than officers if 
another Act of Congress had or should place the public 
moneys in the custody of such persons ; but as matter 
of fact no Act of Congress has placed the public moneys 
in the custody of persons other than officers ; therefore, 
unless the defendant is an officer he cannot be held 
under this indictment. 


SECOND POINT. 


The defendant is not an officer because 
there is no such “office” as that of clerk 
in the Collector’s office in New York. 


The phrase, ‘which shall be established by law,” in 


. clause 2, section 2, article II., of the Constitution 


where it is provided that the president “shall appoint 
Ambassadors, other public ministers and consuls, 
Judges of the Supreme Court, and all other officers of 
the United States whose appointments are not herein 
otherwise provided for and which shall be established by 
law,” refers to the word offices implied in what 
precedes. This provision in form is ambiguous. It 
may seem that the president shall appoint to such 
offices as may be established by law, or it may mean 
that all offices shall be established by law, and that 
there can be no office under the United States unless it 
is established by law. This ambiguity was considered 
by Marshall, who solved the question by holding that 
the language used in the Constitution is a substantive 
provision that all offices shall be established by law. 


United States vs. Maurice, 2 Brockenbrough, 
100. 


The great Judge thus reasons : 


<< The Constitution, Art. 2, Sec. 2, declares that the presi- 
dent ‘shall nominate and by and with the advice and con- 
sent of the Senate, shall appoint ambassadors,” &c., “and all 
other officers of the United States, whose appointments are 
not herein otherwise provided for, and which shall be estab- 
lished by law.’ I feel no diminution of reverence for the 
framers of this sacred instrument, when I say that some 
ambiguity of expression has found its way into this clause. 
If the relative ‘which’ refers to the word ‘appointments,’ 
that word is referred to in a sense rather different from that 
in which it had been used. It is used to signify the act of 


6 


placing a man in office and referred to as signifying the office 
itself. Considering this relative as referring to the word 
‘ offices,’ which word, if not expressed, must be understood, 
it is not perfectly clear whether the words ‘ which’ offices, 
‘shall be established by law,’ are to be construed as ordain- 
ing that all offices of the United States shall be established 
by law, or merely as limiting the previous general words to 
such offices as shall be established by law. Understood in 
the first sense this clause makes a general provision that the 
President shall nominate, and by and with the consent of 
the Senate, appoint to all offices of the United States, with 
such exceptions only as are made in the Constitution; and 
that all offices (with the same exceptions) shall be estab- 
lished by law. Understood in the last sense, the general 
provision comprehends those offices only which might be es- 
tablished by law, leaving it in the power of the executive or 
of those who might be entrusted with the execution of the 
laws, to create in all laws of legislative omission such offices 
as might be deemed necessary for their execution and after- 
wards to fill those offices. I do not know whether this ques- 
tion has ever occurred in the legislative or executive of the 
- United States, nor how it may have been decided. In this igno- 
rance of the course which may have been pursued by the gov- 
ernment, I shall adopt the first interpretation because I think it 
accords best with the general spirit of the Constitution which 
seems to have arranged the creation of office among legisla- 
tive powers, and because, too, this construction is, I think, 
sustained by the subsequent words of the same clause, and 
by the third clause of the same section * . * The 
Constitution then is understood to declare that all offices of 
the United States, except in cases where the Constitution 
itself may otherwise provide, shall be established by law.” 


Hence, unless a clerkship under a collector is an office 
established by law the defendant cannot, in legal con- 
templation, be an officer. 

An office imports the idea of tenure, duration, emolu- 
ments and duties. If a clerkship under the collector is 
an office, therefore there must be some law which regu- 
lates the tenure, defines the duration, prescribes the 
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duties and provides the emoluments of such a clerk- 
ship. There is no such law. 

Section 2634, which is relied on by the prosecution, 
provides that the Secretary of the Treasury may fix the 
number of clerks to be employed by the collector, and 
may limit (that is, prescribe the maximum amount of) 
the compensation which the collector may agree to pay 
in employing clerks. After giving full offect to this 
statute it still remains that the employment of clerks 
is purely a matter of contract. Zhe effect of this statute 
is merely to define the scope of the collector's powers as 
agent of the Government to act on its behalf in employing 
clerks. All clerks employed by collectors have pre- 
cisely the same legal status whether they are employed 
temporarily or permanently ; whether to copy letters, 
carry messages, Or keep books or file papers.: The con- 
tract of employment in each particular case, and not 
the law, shows the duties, emoluments and duration of 
the clerkship, and there is no tenure except such as the 
obligation of the contract of employment implies. 


A collector’s clerk is not an officer, be- 
cause his appointment is not vested by law 
in any one of the constitutional dep: 
ries of the power of appointment to office. 


United States vs. Germaine, 99 U. S., 508, establishes — 
(1) that the phrase, “ Heads of Departments,” as used 
in clause 2, section 2, Article II. of the Constitution, 
does not.include the Commissioner of Pensions, and 
“that something different is meant from the inferior 
commissioners and bureau officers, who are themselves 
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the mere aids and subordinates of the heads of the de- 
~artments ;” (2) that laws providing for the punish- 
ment of officers do not apply to the case of persons 
who are not appointed by the head of a Department or 
by some other one of the depositaries of the power of 
appointment mentioned in the Constitution. 

A collector cannot be dgemed a head of Department 
any more than the Commissioner of Pensions. Hence, 
section 2634, which gives the collector power to employ 
clerks cannot be said to vest the appointment of an 
officer in the collector. 

. The functions vested in the Secretary of the Treasury 
by § 2634, are not functions that pertain to the power 
of appointment to office. The determination of the 
question what persons are tv be appointed is the essence 
of that power. With that question the Secretary has 
nothing to do. The law does not contemplate that he 
shall himself make the selection of persons, nor that he 
shall approve a selection made by the Collector. 

The Secretary may prescribe the number of clerks 
and limit the compensation to be paid, but there his 
functions end. All that the Secretary is to do under 
this section is frequently done by the law itself, pre- 
scribing the number of clerks to be employed ina 
given Office and stating their compensation. It cannot 
be held here that the power of appointment is vested 
in the Secretary, unless it would also be held in such a 
case that Congress has exercised the power of appoint- 
ment. a 


FOURTH POINT. 


The fact averred in the indictment that 
the secretary of the treasury approved the 
employment of this defendant is imma- 
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The law did not require the secretary to approve it ; 
therefore, the. legal status of the defendant cannot be 
different from what it would be, if, in fact, the secretary 
of the treasury had not approved it. 


Brown vs. United States, 1 Curtis, 20. 
Wright’s case, 13 Opin. Atty. Gen., 588. 


In the Germaine case the law vested the employ- 
ment of the civil surgeon, who was there indicted, in 
the Commissioner of Pensions, and this Court held that 
the defendant was not liable to indictment under the 
statute providing punishment for officers of the United 
States guilty of extortion. This result could not have 
been different if in that case as here a head of depart- 
ment had, in fact, approved the employment. 


EIFTH POINT. 
The decision in United States vs. Hart- 


well, 6 Wallace, 385, does not control this 
case. : 


The opinion of Mr. Justice Swayne thus summarizes 
the considerations which !ed the majority of the Court 
to sustain the indictment in that case : 


“The employment of the defendant was in the public 
service of the United States. He was appointed pur- 
suant to law, and his compensation was fixed by law. Va 
cating the office of his superior would not have affected 
the tenure of his place. His duties were continuing and 
permanent, not occasional or temporary. They were to 
be such as his superior in office should prescribe. A 
Government office is different from a Government con- 
tract. The latter from its nature is necessarily limited in 
its duration and specific in its objects. The terms agreed 
upon define the rights and obligations of both parties, and 
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neither may depart from them without the assent of the 
other. The defendant was appointed by the head of a Depart- 
ment within the meaning of the constitutional provision upon 
the subect of the appointing power.” 


The defendant there was a clerk in the office of the 
Sub-Treasurer at Boston. His appointment was ex- 
pressly provided for in the following provision of the 
General Appropriation Act of July 23, 1866 (14 Stats. 
at Large at page 202). 


“For salaries of the clerks and messengers in the office 
of Assistant Treasurer at Boston, twenty-five thousand two 
hundred dollars; Provided that in lieu of the clerks here- 
tofore authorized, the Assistant Treasurer of the United 
States at Boston is hereby authorized to appoint, with the 
approbation of the Secretary of the Treasury, one chief clerk 
at a salary of three thousand dollars per anuum; one clerk 
at a salary of twenty-five hundred dollars per annum; one clerk 
at a salary of two thousand dollars per annum ; two clerks at 
a salary of eighteen hundred dollars per annum each ; two 
clerks at a salary of fifteen hundred dollars per annum each ; 
six clerks at a salary of twelve hundred dollars per annum, 
each ; one clerk at a salary of one thousand dollars per an 
num ; two clerks at a salary of eight hundred dollars per an- 
num, each; one porter at a salary of seven hundred dollars 
per aunum; and one watchmen at a salary of six hundred 
dollars per annum.” 


This act provided for the appointment of clerks in 
such a way as to meet the constitutional requirement 
for the appointment of officers. Moreover, the act 
itself expresses one of the ideas involved in the con- 
ception of an office, namely, the compensation ; and the 
Court held that it implied other ideas, namely, a tenure 
not depending upon the question whether the superior 
in office continued in office and duties that were con- 
tinuing and permanent being such as the superior in 
office might prescribe. 


That case is distinguishable from this in the follow- 
respects : 


First. The law there required the approbation of 
the Secretary of the Treasury as an element of the ap- 
pointment, and in that way vested the appointment in 
the head of a Department ; here the law does not re- 
quire the Secretary to have anything to do with the 
selection of the persons to be employed by the Col- 
lector ; and if he does interfere in that selection, his 
action has no official force or effect. 


SeconD. The law there did all that the Secretary is 
authorized to do here, viz.: it fixed the number and 
limited the compensation of: the Assistant Treasurer’s 
clerks. 


Turp. There the Assistant Treasurer and Secretary 
were authorized to appoint. Here the Collector is 
authorized only to employ. 


Fourtu. In that case there was room in the Jaw itself 
to imply the ideas involved in the conception of an 
office. Here there is nothing of that kind in the law. 
The relation of a collector's clerk to the Government is 
purely that of contract. 


Firru. The functions of an Assistant Treasurer, 
whose clerks were provided for in that act relate ex- 
clusively to the safe keeping of public moneys (Revised 
Statutes, sections 3595-3613). A collector of customs 
stands in a very different situation. He receives moneys 
puid for duties, but he also performs a great number 
and variety of other functions (Revised Statutes, 2621-— 
2625). The Assistant Treasurer's clerks are concerned 
directly in the custody of moneys ; the collector's clerks, 
for the most part, have nothing to do with the safe 
keeping of moneys. 


SIXTH POINT. 


In United States vs. Hutchison, 7 Penn. 
Law Journal, 365, Judges Grier and Kane 
held that a clerk to the Treasurer of the 
Mint was not liable to indictment under 
the Act of 1846, which is the source of Sec- 
tion 5490. | 


It will be profitable to examine the reasoning of those 
learned Judges in determining whether the principle of 
the Hartwell decision ought to be extended. 


EIGHTH POINT. 
All the questions certified should be an- 


swered negatively. 


Exrav Roor, 
Of Counsel. 
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ETNA LIFE INS. CO. OF HARTFORD VS. THE TOWN OF MIDDLEPORT.. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, judge of the district court of the United 
States for said northern district of I]linois, on Tuesday, the fifth day 
of July, in the July term of said court, in the year of our Lord one 
thousand eight hundred and eighty-seven, and of our Independence 


the one hundred and twelfth year. | 
WM. H. BRADLEY, Clerk. 


NORTHERN DIstRIctT OF ILLINOIS, 88: 


ZETNA LIFE INSURANCE COMPANY, 
v8. In Chancery. 
THE Town oF MIDDLEPORT ef al. : 


Be it remembered that on the twenty-seventh day of May, 1886, 
came the complainant, by its solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, its bond for.costs and 
bill of complaint in said above-entitled cause, which said ‘bond and 
bill are respectively in the words and figures following, to wit: 


2 Bond for Costs. 
NORTHERN District OF ILLINOIS, 88 : 


Circuit Court United States of America. May Term, A. D. 1886. 
In Equity. 7 


! 


THE Atrna LIFE INSURANCE COMPANY 
vs. 
Tue Town oF MIDDLEPORT et al. 


I do hereby enter myself security for costs in this cause and ac- 
knowledge myself bound to pay or cause to be paid all costs which. 
may accrue in this action, either to the opposite party or to any of 
the officers of this court, in pursuance of the laws of this State and 
of the United States. 

Dated this 24 day of May, 1886. 

O. J. BAILEY. 


Endorsed: Filed May 27, 1886. Wm. H. Bradley, clerk. 
3 In Circuit Court. May Term, A. D. 1886. 


UnITED STATES OF ANERICA, 
Northern Dist. of Illinois, 


To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois: 
The tna Life Insurance Company, a corporation constituted by 
the laws of the State of Connecticut and having its office and prin- 
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cipal place of business at Hartford, in said State, and a citizen of. 
said State, brings this its bill in equity against the town of Middle- 

port, a municipal corporation under the laws of the State of Illinois, 
situated in the county of Iroquois, in said northern district, and a 

citizen of said State of Illinois, and against the Chicago, Danville & 

Vincennes Railroad Company, a corporation under the laws of IIli- 

nols and a citizen thereof. 

And thereupon your orator showeth to your honors: 

That in the year 1865 the said Chicago, Danville & Vincennes 
Railroad Company was incorporated under the laws of the State of 
Illinois with power to construct a railroad in said State from a point T 
in Lawrence county by way of Danville to the city of Chicago. For | 
more full information as to the powers and duties of the said rail- | 
road company, and as to the location and objects thereof your orator 
refers your honors to tlie act of incorporation in the Private Laws of 
Illinois for 1865, volume 2, page 140. 

For the purpose of aiding said company in the construction of its 
railroad the Legislature of Illinois, on the 7th day of March, 1867, 
passed an act, entitled “An act to authorize cities, towns, or town- 
ships lying within certain limits, to appropriate moneys and levy a 
tax to aid the construction of the Chicago, Danville & Vincennes 
railroad, approved March 7, 1867,” to which act, as recorded in the 
Private Laws of Illinois for 1867, volume 1, page 842, reference may ; 
be had. 

Your orator avers that said act authorized all incorporated towns 
and cities and towns acting under township organization lying 

_wholly or in part within twenty miles of the east line of the State of 
Illinois, and also between the city of Chicago and the southern 
boundary of Lawrence county, in said State, to appropriate such 
sums of money as they should deem proper to the said Chicago, 
Danville & Vincennes Railroad Company, to aid it in the construc-. 
tion of its road, to be paid as soon as the track of said road should 
be laid and constructed through such cities, towns, or townships: 
Provided, however, that a proposition to make such appro- 
4 priation should first be submitted to a vote of the legal voters 
of such cities, towns, or townships at a regular, annual, or 
special meeting of which at least ten days’ previous notice should 
be given, and also provided that a vote should be taken on such — , 
proposition, by ballot, at the usual place of election, and that a ma- 
jority of the votes cast should be in favor of the proposition ; and 
your orator further avers that said act authorized and required the 
authorities of such cities, towns, and townships to levy and collect 
such taxes and to make such other provisions as might be nec- 
essary and proper for the prompt payment of such appropriations so 
made. : 

And your orator showeth to your honors that in and during the 
years 1867 and 1868 the town of Middleport, in said county of Iro- 
quois, was acting under township organization, pursuant to the laws 
of Illinois, and was within the limits named in said act, lying, as it 
did, wholly or in part within twenty miles of the east line of the 
State of Illinois, and also between the city of Chicago and the south- 
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the said railroad company to the intent that the sai 
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ern boundary of Lawrence county, before named, and so was duly 
authorized by said act to make appropriations to said railroad com- 
pany, in the mode prescribed in said act, to aid it in the construc- 
tion of its road, and that the authorities of said town were both 
authorized and required to levy and collect such taxes and to make 
such other provisions as might be necessary and proper for the 
prompt payment of such appropriations. 

And now vour orator showeth to your honors that on the 8th day 
of June, 1867, in pursuance of a legal, written notice, duly published 
according to law not less than ten days previously, a legal special 
meeting of the legal voters of said town of Middleport was held at 
the usual place of holding elections in said town, and that said 
meeting being duly organized said voters proceeded to cast their 
votes, by ballot, for and against the proposition to levy and collect 
a tax of fifteen thousand dollars upon the taxable property of the 
inhabitants of said town to aid in the construction of said railroad : 
provided Watseka, a city in said county of Iroquois, situated in or 
near the south line of said town, should be tmade a point in said 
road. And your orator saith that the said votes so cast being duly 
canvassed and counted it appeared that two hundred and thirty- 
three of them were in favor of such tax and that sixty-eight of them 
were against it, and that thereupon the proposition to levy and col- 
lect such tax was duly declared carried and the proceedings at and 
relating to said meeting and said vote were duly attested by the 
town clerk of said town and by the moderator of said meeting and, 
as so attested, were by said town clerk duly recorded on the records 
of said town. 

And your orator saith that by the enactments of the Legislature 
of Illinois, above cited, said voters were empowered to bind the said 

town of Middleport by said vote, and that said town thereby, 
5 then and there, became bound to levy and collect the tax so 

voted, as soon as said road should be laid out and constructed 
through said town, provided said city of Watseka should be made 
a point in said road, and therewith to pay over to the said railroad 
company the said sum of fifteen thousand dollars so appropriated by 
said town to said company under the authority of the said enact- 
ments. 

And your orator saith that the said appropriation so made was, 
at or about the time of making the same, entered and recorded by 
the supervisor of said town upon a book kept for that eoreen by 

company 
should have due knowledge and evidence of such appropriation and 
be bound on its part to fulfil the conditions upon which such ap- 
propriation was made. : 

And your orator further saith that the vote and proceedings afore- 
said and the said records thereof constituted a valid, legal contract 
in writing, whereby, upon fulfillment by said company of the con- 
ditions thereof, said town was bound to pay said appropriation to 
said company and to levy and collect such taxes and to make such 
provisions as were necessary and proper for the prompt payment of 
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the same, as autborized and required by the said act passed March 
. 7, 1867, above referred to. 
Your orator saith that the said railroad company had full krowl- 
edge of the said proceedings, vote, and appropriation, and of the 
conditions thereof, assented thereto and complied with the condi- 
tions prescribed in said act of March 7, 1867, and with the condi- 
tions prescribed or implied in said vote made said city of Watseka 
a point in said railroad, and relying on said appropriation and on 
the good faith of said town of Middleport in keeping its obligations 
under said vote, on or about the — day of July, 1871, had laid, =. 
constructed, and completed its railroad through the said town of 
Middleport; and your orator avers that so the said conditional con- 
tract, making the said appropriation of $15,000, became an absolute 
contract on the part of said town, whereby said town became bound 
to levy and collect such taxes and to make such provisions as were 
necessary and proper for the prompt payment of the said appropri- 
ation, according to the true intent and meaning of the said act 
of March 7, 1867, and of the said vote passed under the authority 
thereof. . 
And your orator further showeth to your honors that subsequently 
to the passage of the said act of March 7, 1867, and before the lay- 
ing and construction of the said railroad track by the said railroad 
company, to wit, on the 26th day of February, 1869, for the purpose es 
of confirming and legalizing appropriations to said company, made 
by municipal corporations under the authority of the act of March =3 
7, 1867, before named, and for the purpose of enabling such corpo- re 
rations the better to pay such appropriations, the Legislature 
6 of Illinois passed another act, entitled “An act to legalize ! 
certain aids heretofore voted and granted, to aid in the con- } 
struction of the Chicago, Danville & Vincennes railroad,” approved 
February 26, 1869, to which act, as published in the Private Laws 
of Illinois for 1869, volume 3, page 355, reference may be had ; and 
also that, on the 24th day of March, 1869, the said Legislature, for 
the like purpose, passed another act entitled “An act to enable towns, 
townships, cities, or countics along the line of the Chicago, Danville 
& Vincennes railroad to contribute toward the construction of said 
railroad,” approved March 24, 1869, to which act, as recorded in the 
Private Laws of Illinois for 1869, volume 3, page 356, reference may 
be had. | -. 
And your orator saith that the said railroad company, relying on 
the provisions of the act of March 7, 1867, and upon the vote and 
acts of the said town of Middleport and of its authorities, officers, 
and agents under the sare, and also relying upon the said acts 
passed in 1869, accepted the conditions of the said appropriation 
made to it by said town of Middleport, and, on the faith thereof, 
laid, constructed, and completed its ttack through said town. 
And vour orator further showeth to your honors that on the 10th 
day of February, 1871, the board of town auditors of the said town 
ot Middleport met, according to law, and adopted the following reso- 
lution, to wit: — | 
“Whereas the township of Middleport did, on the Sth day of June, . 
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1867, vote aid to the Chicago, Danville & Vincennes Railroad Com- 
pany to the amount of fifteen thousand dollars, and it appearing 
that said township is unable to pay such amount in money: 

“ Therefore resolved by the board of auditors of said township 
that bonds issue to said Chicago, Danville & Vincennes Railroad 
Company to the amount of fifteen thousand dollars, together with a 
sufficient amount to cover the discount necessary on said bonds in 
negotiating the same, to wit, one thousand five hundred dollars, said 
bonds to be dated February 20th, A. D. 1871, and to bear interest 
at the rate of ten per cent. from date per annum. 

And your orator saith that said resolution was duly recorded on 
the records of said town of Middleport. 

And your orator further showeth that, on the 24th day of March, 
A. D. 1871, in pursuance of the said resolution, the supervisor and 
town clerk of the.said town of Middleport executed fifteen one thou- 
sand dollar bonds of said town, dated the said last-mentioned day, 
payable June 1lst—three of them in 1876, three in 1877, three in 

1878, four in 1879, and two in 1880, all bearing interest at 

7 the rate of ten per cent. per annum, payable on the first day 

of June, in each year, as per interest coupons thereto attached. 

A copy of one of said bonds, indorsed by the auditor of the State of 

Illinois, as registered in his office, is hereto annexed, marked Ex- 
hibit A, and made part of this bill. 

The said bonds were numbered one to fifteen, inclusive, and were 
delivered to the said railroad company, upon the fulfillment of the 
conditions of said vote, in payment of ninety cents on the dollar of 
the appropriation made to said company by said vote, both parties 
believing that said bonds were fully authorized by law and were 
legal, valid, and binding on said town, and also believing them to 
be legal evidences of the debt in favor of said company incurred by 
said town in voting said appropriation. 

And your orator further showeth that on the 1st day of April, 
1871, the said board of auditors again convened according to law 
and adopted the following preamble and resolution, to wit: 

“Whereas the township of Middleport did, on the 8th day of June, 
A. D. 1867, vote aid to the Chicago, Danville & Vincennes Railroad 
Company to the amount of one thousand five hundred dollars,” evi- 
dently meaning fifteen thousand dollars, “and it appearing that 
bonds to said amount have been duly issued, which said bonds were 
sold to said company at ninety cents on the dollar ($1.00), and it 
further appearing that a sufficient tax has been levied and collected 
to pay to said company the amount of discount, to wit, one thousand 
five hundred dollars, which amount is now held by the supervisor 
of said township: 

“ Therefore resolved, That this board do hereby instruct the said 
supervisor to pay over to the said Chicago, Danville & Vincennes 
Railroad Company or their legal representatives the amount of one 
thousand five hundred dollars, in lieu of bonds to that amount, the 
same to become due and payable when the said railroad has been 
completed to Watseka.” 

And your orator saith that the said resolution was adopted by the 
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said board of auditors, in passing upon the accounts of the super- 
visor of said town, at their regular meeting for such purpose, ac- 
cording to the statutes of Illinois, and that said preamble and _reso- 
lution were duly recorded on the records of said town. 

And your orator further showeth that the said town of Middle- 
port has repeatedly recognized and affirmed the validity of said 
bonds and its obligation to levy and collect taxes for the amounts 
specified therein, by paying the annual interest on said bonds, as 
specified in the coupons thereto annexed, up to and including the 

interest due July Ist, 1876. 
8 And your orator saith that the said Chicago, Danville & 

Vincennes Railroad Company, no part of said appropriation 
having been paid, accepted said bonds in good faith as evidence of 
the debt incurred by said town of Middleport by voting in favor of 
said appropriation, and also, believing that the said bonds repre- 
sented said debt, so modified that it was payable in time and with 
interest according to the apparent tenor and effect of the said bonds, 
and also accepted said bonds as negotiable securities duly authorized 
by said town of Middleport, constituting, in themselves, legal choses 
in action against said town in the hands of the bearer or of any 
person or persons to whom they should have been transferred in 
good faith, either by’endorsement or delivery. 

And so believing, the said railroad company, on or about the — 
day of , 1871, put the said bonds upon the market for sale in 
order to raise the money necessary for the payment of the appropri- 
ation made to it by the said town of Middleport, believing that the 
purchasers of said bonds would by the purchase of the same be 
substituted to all their rights of action against said town by reason 
of the premises, according to the tenor and effect of said bonds, as 
good and valid negotiable instruments, and that if for any cause 
said bonds should prove not tu be valid as negotiable instruments, 
constituting in themselves good causes of action, that they were, at 
least, evidences of debt, entitling the purchasers and holders thereof 
to recover of said town of Middleport the several amounts named in 
them, with the lawful interest thereon, according to their tenor,and so 
believing said railroad company, ,by means of their agents, servants, 
or assigns, sold the said bonds in the market. | 

And your orator saith that on or about the — day of July, 1871, 
your orator, in like manner believing that said bonds were evidences 
of debt against said town, representing said appropriation, and were 
good and valid negotiable instruments, entitling the holder to recover 
of said town the moneys therein specified, according to the apparent 
tenor and effect of said bonds, purchased the same in the market 
and paid therefor the sum of fourteen thousand seven hundred 
($14,700) dollars, which moneys came to the use of the said railroad 
company, or of its assigns, in satisfaction of all claims which said 
company, or its assigns, had against the said town by reason of said 
appropriation or of said bonds to the extent represented or intended 
to be represented by said bonds.and as the consideration of the as- 
signment of such claims to your orator. 

And your orator saith that the intent and purpose of the said rail- 
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road company, its agents, servants, or assigns, in selling and deliver- 


ing to your orator the said bonds, and in receiving the said money 
therefor, was to subrogate your orator to all rights which said com- 
pany had against the said town of Middleport by reason of said bonds 
_ or by reason of the said appropriation to the extent repre- 
9 sented or intended to be represented by said bonds, and that 
the intent and purpose of your orator in purchasing said 
bonds and paying its money therefor was to acquire such rights and 
to be subrogated thereto. 

And your orator avers that by reason of the facts herein alleged 
your orator was, in equity, subrogated to suid rights, and is entitled 
to enforce the same against said town of Middleport, by exhibiting 
this its bill in equity against said town to this honorable court, and 
that said town, by its acts and votes herein recited, and by paying 
to your orator the interest on said bonds, and levying and collecting 
taxes therefor, admitted the subrogation of your orator to such rights 
and the title of your orator to enforce such rights against said town, 
and is forever estopped from denying the same. 

And your orator further saith that up to the first day of July, 1876, 
to which date the said town paid the interest on said bonds, your 
orator had no knowledge, information, or belief that said town 
claimed that said bonds or that said appropriation were not legal 
and valid and binding on said town. 

And now your orator showeth to your honors that on or about 
the 26th day of June, 1876, the said town of Middleport, then in 
the full enjoyment of the benefits of said appropriation, having re- 
ceived the full consideration therefor, notwithstanding its acts and 
votes aforesaid, exhibited its bill in equity to the judges of the hon- 
orable circuit court for the county of Iroquois aforesaid against your 
orater as the holder of said bonds, so called, and against certain 
other persons whom it is not material to name, alleging, in substance, 
the making and issuing of said bonds, as herein stated, that the 
same were delivered to vour orator, that your orator was the holder 
thereof, and that the same were made and issued without authority 
of law and were invalid, and praying the court so to decree and to 
enjoin your orator from collecting the same and for other relief, as 
by the record in the cause, upon reference thereto, will fully appear. 

The circuit court, to which said bill was exbibited, dism1 the 
same, and thereupon the said town appealed from the decree of dis- 
missal to the honorable the supreme court for the northern grand 
division of Illinois, the court of highest and ultimate jurisdiction 
in said State, which court, at a term thereof holden on the 12th day 
of September, 1876, reversed said decree, held that said bonds were 
void as issued without authority of law, and remanded the cause 
to the said circuit court for further proceedings. Whereupon the 
said circuit courd passed a decree in conformity with the opinion of 
the said supreme court, adjudging the said bonds void, as having 
been made and issued without authority of iaw, and enjoined your 

orator from collecting the same. 
10 ‘or the better information of your honors your orator 
refers to the bill and decree in said cause, and also refers to 
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the opinion of the said Supreme Court in the Town of Middleport 
vs. The AXtna Life Insurance Company and others, reported in the 
Reports of Legal Decisions for the State of Illinois, volume 82. 

Your orator saith that while the said supreme court held and the 
said circuit court adjudged that the said bonds were made and issued 
without authority of law, and that, therefore, no action could be 
sustained on them as negotiable instruments in the hands of bona 
fide holders for value, neither of said courts held or adjudged that 
the said appropriation of money, voted by the said town of Middle- 
port to said railroad company was not good and valid in law and 
did not constitute a good cause of action, which said company and 
your orator, subrogated to the rights of said company, could enforce 
against said town of Middleport. 

Your orators submit to your honors that, on the contrary, said 
courts impliedly admit the validity of said appropriation, since they 
limit their opinion and judgment to the question of the validity of 
the bonds, and merely decide that as such they were issued without 
authority of law, so that neither the said railroad company nor any 
person claiming through them could maintain an action on them. 
The said bill contained allegations to the effect that said appropria- 
- tion was void because the said railroad company had not completed 
its road before the time when the provisions of thg constitution of 
Illinois prohibiting such appropriation went into effect; but said 
courts did not so decide, but simply decided that the bonds were 
void as made, and issued without authority of law. 

Your orator avers that by the issue and delivery of said bonds to 
the said railroad company, ratified and confirmed by the resolutions, 
votes, and acts of said town and its officers, herein set forth, and by 
the acceptance of said bonds by said railroad company, the obliga- 
tion incurred by the town of Middleport, in making said appropri- 
ation was so modified that said appropriation, instead of being pay- 
able upon the completion of said road through the town, became 
payable in time, with interest, as provided in said bonds; and your 


orator avers that the said bonds were and are evidences of debt, so 


payable, and your orator saith that, although said courts decided 
that said bonds as bonds, constituting in themselves causes of ac- 


tion, were void, as having been made and issued without authority 


of law, they did not decide that they were not legal evidences of 
debt, payable with interest as therein specified. 

And your orator, upon information and belief, saith that the said 
town of Middleport pretends, and will claim before the court upon 
: the trial of this cause, that by said decree of the circuit court 
11 of Iroquois county, all the matters herein alleged as consti- 

tuting rights of action against it have been adjudicated so 
that your orator is estopped from asserting them again, but your 
orator alleges and shows to your honors that such. pretence is un- 
founded, and that all such matters remain open and unaffected by 
said decree. 

And your orator avers that by the issue, delivery, and acceptance 
of said bonds in manner aforesaid the obligation incurred by said 
town of Middleport in making said appropriation was so modified 
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that said appropriation, instead of being payable on the completion 
of said road through the town, became payable on time, with inter- 
est, in manner specified in said bonds, and further saith that if i+ 
was not so modified that then in that case said appropriation re- 
mained unaffected and unimpaired by reason of said bonds, so that 
said company had the right to recover the same of said town, such 
issue, delivery, and acceptance, notwithstanding, together with law- 
ful interest for ‘he detention thereof, and your orator saith that in 
either case your orator, by reason of the facts herein alleged, was 
subrogated to all the rights which the said railroad company had 
against the said town of Middleport, which voted said appropria- 
tion. 

And your orator further saith that no part of the principal sum 
named in said bonds and no part of said appropriation has ever 
been paid, but that, on the contrary, the said town of Middleport, 
whose duty it became to pay the same, denies all liability therefor, 
- and unjustly detains from your orator the moneys due thereon ; and 
your orator avers that by reason of such unjust detention the said 
town is liable in law and equity to pay interest as damages for such 
unjust detention. 

Ever since the purchase of said bonds as aforesaid your orator 
has continued to hold and now holds the same, and has been and 
now is the holder of all the rights which the said railroad company 
or its assigns had against the said town by reason of the premises. 

Your orator therefore prays your honors by proper orders and 
decrees to declare your orator subrogated to all the rights of said 
railroad company or of its assigns, against said town by reason of the 
premises to ascertain theamountdue by reason of the facts herein al- 
leged and the interest which has thereon accrued, either as interest or 
as damages for the delay of payment, and to adjudge and decree that 
the town of Middleport shall pay to your orator the amount so found 
due, and shall without delay levy and collect all taxes necessary for 
such payment, together with the costs of this proceeding, and in as- 
certaining the amount due, in case your honors shall be of opinion 
that the obligation incurred by said appropriation was modified by 

the issue, delivery,and acceptance of said bonds, as herein 
12 alleged, then and in that case to find that said amount is the 

principal sum of fifteen thousand ($15,000) dollars named in 
said bonds, and the interest thereon, according to the tenor of said 
bonds less the interest paid as aforesaid up to July 1st, 1876; but 
in case your honors shall be of opinion that said cligntion was not 
so modified, then and in that case to find that the amount which 
the said town of Middleport shall pay to your orator is the amount 
of said appropriation, to wit, the sum of fifteen thousand dollars, 
and the lawful interest thereon for the detention of the debt. 

And your orator prays your honors to enforce the rights of your 
orator in the premises by writs of mandamus and by such cther and 
further orders and decrees according to the course of equity as shall 
be necessary and proper to afford the relief herein prayed for, and to 
grant such other and further relief as shall be equitable, just, and 
proper, together with the costs of this proceeding. 

34 


10 THE TNA LIFE INSURANCE CO. OF HARTFORD, CONN., VS. 


Your orator saith, upon information and belief, that sometime 
after your orator purchased said bonds and became subrogated to 
the rights of the said Chicago, Danville & Vincennes Railroad Com- 
pany, as herein alleged, but at what precise time your orator does 
not know, the said company became insolvent, and was by this hon- 
orable court placed in the hands of a receiver, to wit, W. H. Ley- 
ford, of , and vour orator asks permission of this court to make 
said receiver as such also a party defendant hereto. 

May it please your honors, the premises considered, to grant to 
your orator a writ of subpoena issuing out of this honorable court 
und under its seal, directed to said town of Middleport and to the 
said Chicago, Danville & Vincennes Railroad Company, also defend- 
ants herein, commanding them to appear and answer to this bill of 
complaint. 

To the end, therefore, that the said town of Middleport may, if it can, 
show why your orator should not have the relief herein prayed for, 
your orator prays that the said defendant may full, distinct, and per- 
fect answers make to all and singular the allegations in this bill con- 
tained, either admitting or denying the same, but not under oath, 
your orator hereby expressly waiving such oath, as’ by the rules of 
the court permitted, and that the other defendants may make such 
answers as they shall be advised to make. 

THE ATNA LIFE INSURANCE COMPANY, 
By its solicitors, BAILEY & SEDGWICK. 


FRANCIS FELLOWES, Of Counsel. 


13 | Exnursit A. 


UNITED STATES OF AMERICA, State of Illinois: 
Middleport Township Railroad Bond. 
No. —. $1,000. 


Know all men by these presents that the township of Middleport, 
in the county of Iroquois and State of Illinois, acknowledges itself 


to owe and be indebted in the sum of one thousand dollars, lawful 


money of the United States of America, which sum of money the said 
township of Middleport promises to pay to the bearer at the Amer- 
can Exchange National Bank in New York on the first day of June, 
in the year one thousand eight hundred and seventy-eight, with in- 
terest thereon at the rate of ten per cent. per annum, which interest 
shall be payable vearly on the first day of June in each year at the 
American Exchange National Bank in New York, upon presentation 
and delivery of the warrants or coupons severally hereto annexed 
until the payment of the said principal sum. | 

This bond is issued under and by virtue of a law of the State of 
Illinois entitled “An act to authorize cities, towns, or townships lying 
within certain limits to appropriate moneys and levy a tax to aid 
the construction of the Chicago, Danville & Vincennes railroad,” 
approved March 7, 1867; also and virtue of a law of said State enti- 
tled “An act to legalize certain aids heretofore voted and granted to 
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aid in the construction of the Chicago, Danville & Vincennes rail- 
road,” approved February 26, 1869; also an act approved March 24, 
1869, to issue bonds in accordance with the vote of the electors of 
said township at a special election held on the eighth day of June, 
1867, in accordance with said act, and the faith of said township of 
Middleport is hereby pledged for the payment of said principal sum 
and interest as aforesaid. 

In witness whereof the supervisor and clerk of said township of 
Middleport have subscribed this bond this twenty-fourth day of 
March, one thousand eight hundred and seventy-one. 

SYLVANUS C. MUNHALL, Clerk. 

EZEKIEL B. SLEETH, Supervisor. 


[Twenty-five revenue stamp in left-hand corner. } 


AUDITOR’s OFFICE, SPRINGFIELD, July 6, 1871. 

I, Charles E. Lippincott, auditor public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day, pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, ~ 
townships, cities, and towns,” in force April 16, 1869. 

In testimony whereof I have hereunto subscribed my name and 


affixed the seal of my office the day and year aforesaid, 
C. E. LIPPINCOTT, 
Auditor Public Accounts. 


(Auditor’s Office, Springfield.) 
Endorsed : Filed May 27, 1886. Wm. H. Bradley, clerk. 


14 On the same day, to wit: On the twenty-seventh day of 

May, 1886, there issued out of said clerk’s office a writ of 
subpcena in said entitled cause, which said writ, together with the 
return of the marshal thereto attached, are in the words and figures 
following to wit: 


Subpena. 


Unitep States OF —— } 
Northern District of Illinois, 


~ The United States of America to the town of Middleport, Iroquois 


county, Illinois, the Chicago, Danville and Vincennes Railroad 

Company, aud W. H. Leyford, receiver of said railroad company, 

Greeting : 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illincis at Chicago, in said district, on the first 
Monday in the month of July next, to answer the bill of complaint 
of the -Etna Life Insurance Company, a corporation, &c., this 
day filed in the clerk’s office of said court, in said city of Chi- 
cago, then and there to receive and abide by such judgment and 
decree as shall then or thereafter be made; upon pain of judgment 
being pronounced against you by default. 
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To the marshal of the northern district of Il!inois to execute. 
15 Witness, the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Chicago 
aforesaid, this 27th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six, and of our independence the 
110th year. 
[SEAL.] _ WM. H. BRADLEY, Clerk. 


Memorandum. 


The above named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office of 
said court at Chicago aforesaid, on or before the day to which the 
above writ is returnable, the complainant’s bill will be taken against 
them as confessed and a decree entered accordingly. 


WM. H. BRADLEY, Cterk. 


Marshal's Return. 


I have duly served the annexed writ in the following, to wit : 
Upon the town of Middlepurt, Iroquois county, Illinois, by per- 
sonally delivering to J. S. Near, supervisor of said town, a true copy 
thereof, the ninth day of June, A. D. 1886. I also served the same 
upon W. H. Leyford, receiver of the Chicago, Danville and Vin- 
cennes Railroad Company, by personally delivering to him a 

16 true copy thereof on the seventh day of June, A. D. 1886. 

I also served the same upon the Chicago, Danville and 
Vincennes Railroad Company therein named by personally deliver- 
ing to Joseph O. Rutter, a director of said company, a true copy 
thereof on the 11th day of June, A. D. 1886. 

FREDERICK H. MARSH, 
U. S. Marshal. 
By WILL H. DUTCHER, Deputy. 


Endorsed: Filed June 12, A. D. 1886... Wm. H. Bradley, clerk. 


17 Afterwards, to wit, on the 7th day of July, 1886, came the 
town of Middleport, by its solicitor, and filed in said clerk’s 


office its demurrer to the bill in said entitled cause; which said de- 


murrer is in the words and figures following, to wit: 


Demurrer. 


In United States Circuit Court, Northern District of Illinois. July 
Term, 1886. 


The demurrer of the Town of Middleport to the bill of complaint 
of the tna Life Insurance Company against the Town of Middle- 
port and others. 


This respondent, by protestation not. confessing all or any of the 
matters or things in the complainant’s bill of complaint contained 
to be true in manner and form as therein set forth, dcth demur to 
said bill, and for cause thereof shows— | 
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That said bill does not contain any matter of equity whereon 
this court can ground any decree or give complainant any relief as 
against this respondent. : 

Second. Bill shows it is exhibited against respondent and the 
Chicago, Danville and Vincennes Railroad Company and William 
Lyford, its receiver, as respondents thereto, and the facts set forth 
therein show the same relief cannot be granted against all of said 

respondents, and fails to state facts showing respondents 
18 jointly liable, but stated facts which show this respondent, if 

liable at all, is not jointly liable or in any manner connected 
with the others, and the bill is multifarious. 

Third. Fails to show any written agreement on which suit is 
brought that would bind respondent, and fails to state facts showing 
a cause of action exists against respondent that arose within five 
years last past before bringing of suit. : 

Fourth. Fails to show any written agreement on which suit is 
brought binding on respondent on which has arisen a cause of ac- 
tion within the last ten years prior to bringing this suit. 

Fifth. Fails to set forth facts showing an excuse for the great ‘ 
delay in bringing suit which is shown on face of bill, and equity 
will not relieve against laches. 

Sixth. Bill contains many blanks of dates and names and noth- 
ing on face of bill from which facts can be obtained to fill same. 

Wherefore and for other good causes of demurrer on face of said 
bill this respondent demurs thereto and demands the judgment of 
this court whether it shall be compelled to make any further or 
other answer to said bill, and prays to be hence dismissed with its 


costs most wrongfully sustained. 
TOWN OF MIDDLEPORT, 
By ROBERT DOYLE, 
| Its Solicitor. 


19 I certify that, in my —_ the fi, ty demurrer of the 
Town of Middleport to the bill of complaint of the tna Life 
Insurance Company, complainant, is well founded in law and proper 


to be filed in above cause. 
ROBERT DOYLE, 
Sol. for Town of Middleport. 


UNITED STATES OF AMERICA, \ ia 
Northern District of Ills., Iroquois County, 


J.S. Near, supervisor of the Town of Middleport, one of the re- 
spondents, on oath states that he has heard read the foregoing de- 
demurrer to the bill of complaint of the tna Life Insurance Com- 
pany in this suit, and that the same is not interposed for the purpose 
of delaying said suit or any proceedings therein. 

| J. S. NEAR. 


Subscribed and sworn to before me, a notary public of Iroquois 
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_ Co. Hls., by J. S. Near, the supervisor of the town of Middleport, 
this Sth day of July, A. D. 1886. 
: W. F. PIERSON, 


[SEAL] 
Notary Public. 
Endorsed : Filed July 7, 1886. Wm. H. Bradley, clerk. 


20 Afterwards, to wit, on the thirteenth day of June, in the 

adjourned May term of said court, 1887, in the record of the 
sroceedings thereof in said entitled cause before Hon. Henry W. 
blodgett, district Judge, is the following entry, to wit: 


Order. 


Erna LIFE INSURANCE COMPANY 
: vs. >In Chancery. 
‘TowN OF MIDDLEPORT ef al. 


It appearing to the court that the defendant, Chicago, Danville 
and Vincennes Railroad Company has been served with process, 
but has not appeared herein, and it being now three times solemnly 
called in open court to appear and plead, answer, or demur to the 
complainant’s bill, comes not, but makes default, it is thereupon 
ordered that its default be entered and that said bill be taken as 
confessed and true as against the said defendant company. 


And now come the parties, by their solicitors, and the demurrer 
of the Town of Middleport is submitted to the court under stipula- 
tion this day filed and upon briefs, and by the court taken under 
advisement. | 


Afterwards, to wit, on the Sth day of July, 1887, Judge Blodgett 
delivered an opinion in said entitled cause, which said opinion is in 
the words and figures following, to wit: 


21 ~ Cireuit Court N. D. Illinois. July 5, 1887. 
ZEtna LIFE Ins. Co. v. Town o¥ MIDDLEPORT and Others. 


BLopGeEtt, J.: 
This bill charges, in substance, that at an election of the legal 


voters of the defendant town held on the eighth day of June, 1867, 


it was voted “to appropriate the sum of $15,000 to aid in the con- 
struction of the Chicago, Danville & Vincennes railroad,” such elec- 


tion being held and appropriation made in pursuance of an act of | 


the General Assembly of the State of Illinois approved March 7, 
1867, entitled “An act to authorize towns, cities, or townships lying 
within certain limits to appropriate money and levy a tax to aid in 
the construction of the Chicago, Danville & Vincennes railroad ; ” 
that by said act said legal voters were empowered to bind the de- 
fendant town for the payment of the sum so appropriated as soon 
as said railroad should be laid out and constructed through the said 
town, and did so bind the town by said vote ; that the railroad com- 
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pany duly accepted the conditions of said appropriation, and laid 
out, constructed, and completed its track through said town on the 
faith of such appropriation ; that the railroad was so completed on 
or before the twenty-fourth day of March, 1871, and the appropria- 
tion of said aid in the construction thereof became and was due and 
payable on said day, and that afterwards and on the 24th day of 
March, 1871, the supervisor and town clerk of the defendant 
22 ~—s town, for the purpose of paying such appropriation, executed 
and delivered to said railroad company 15 bonds for the 
sum of $1,000 each, dated on the last-mentioned aay, bearing inter- 
est at the rate of S per cent. per annum, payable on the first day of 
June in each year, the principal sum of three of said bonds being 
~ayable June 1, 1876; three, June 1, 1877; three, June 1, 1878; four, 
une 1, 1879, and two, June 1, 1880: and that during the month of 
June, 1871, the complainant, without notice of any want of power 
in the town to issue the same, purchased the said 15 bonds from the 
said railroad company and paid therefor the sum of $14,700, and said 
bonds were delivered to complainant and complainant has ever since 
been the holder and owner thereof in good faith for value so paid ; 
that by said purchase and acquirement of said bonds from the rail- 
road company complainant became in all respects the equitable - 
assignee of the sum so appropriated by the town to aid in the con- 
struction of said railroad; that after the issue of said bonds and the 
purchase thereof by complainant the defendant town paid all the 
interest thereon as the same fell due, according to the tenor of the 
bonds, up to and including the interest due July 1, 1876; that about 
the twentieth day of June, 1876, the defendant town filed its bill 
upon the equity side of the circuit court of Iroquis county, in which 
county said town is situated, against the complainant, as holders of 
the bond in question, and divers other persons, whom it is not ma- 
terial here to mention, charging that such bonds were made and de- 
livered without authority of law and were void, and praying 
23 the court to so decree and to enjoin complainant from collect-. 
ing said bonds, and that such proceedings were had in such 
cause that, on the twelfth day of September, 1876, the supreme court 
of Illinois adjudged that said bonds were void as issued without 
authority of law; whereupon said circuit court passed and entered 
a decree in conformity with the Judgment of the supreme court 
adjudging the bonds void and enjoining the complainant from col- 
lecting the same, which judgment and decree has ever since remained 
and is now in full force. 

It is further charged that the adjudication as to the validity of the 
bonds proceeded solely on the ground of want of power to issue them 
in payment of the appropriation voted to aid in the construction of 
said railroad by the voters of the town, but did not hold or adjudge 
that the appropriation so voted was not valid and binding on the 
town ; that no part of the principal sum of said appropriation bas 
ever been paid by the defendant town, and that by reason of the 
premises the said appropriation is now due and payable to the com- 
plainant as the equitable assignee thereof from said railroad com- 
pany; wherefore a decree is prayed subrogating the complainant to 


16 THE TNA LIFE INSURANCE CO. OF HARTFORD, CONN., VS. 


all the rights of the railroad company, and directing that the town 
proceed without delay to levy and collect a tax sufficient to pay such 
appropriation and that the same be paid to the complainant. 
To this bill the defendant town opposes a demurrer on the 
24 ground, (1), that the bill is without equity ; (2), that it is mul- 
tifarions; (3), that all right of action was barred by the statute 
of Illinois in five years from the time appropriation became pavy- 
able; (4), that the right of action is so barred by the statute of Illi- 
nois in 10 years from the time the appropriation became due; (5), 
that the complainant has been guilty of such laches as to defeat this 
suit, even if a right of action had ever existed in favor of com- 
plainant. 
I do not deem it necessary to discuss all the points made on the 
demurrer, as it seems to me, if the defense of the statute of limita- 
tions is good, no other defense need be considered. 


The rule is undoubtedly well established in the Federal courts” 


that the defense of the statute of limitations or of laches, if it ap- 
pears clearly on the face of the bill, may be taken advantage of by 
demurrer. Judge Story says: “ A court of equity will not entertain 
a suit for relief if it would be barred by law.” Story Eq. Pl., § 503; 
Maxwell v. Kennédy, 8 How., 218; Badger v. Badger, 2 Wall., 87. 

Here complainant seeks to be subrogated to the rights of the rail- 
. road company, and, if the rights of the railroad company are barred, 
then those of the complainant, as equitable assignee, must also be 
barred. The dealings between the complainant and the railroad 
company, by which the complainant claims to have become the 
equitable assignee of the appropriation voted by the town to the 
railroad company, does not change the nature of the obligation of 

the town. If it was originally a demand which could only 
2d have been enforced by a suit at law, its character in that re- 

gard is not so changed as to defeat any legal defense which 
the town. could have against the railroad company. It is emphati- 
cally a case where equity will follow the law, because the only 
ground for equitable cognizance is the alleged equitable transfer to 
the complainant of the right to this appropriation which entitles the 
complainant to be subrogated to the rights of the railroad company, 
and if that right should be decreed, a court of equity, having taken 
jurisdiction for the purpose of subrogation, may, in its discretion, 
retain it to do complete justice between the parties. 

So much of the act of March 7, 1867, under which this liability 
was incurred by the defendant town, reads as follows: 

“Section 1. That all incorporated towns and cities, and towns 
acting under the township organization law, which lie wholly or 
partly within twenty miles of the east line of this State, and also 
between the city of Chicago and the southern boundary of Lawrence 
county, be, and the same are hereby, severally authorized to appro- 
priate such sum of money as they may deem proper to the Chicago, 
Danville & Vincennes Railroad Company to aid in the construction 
of the road of said company to be paid to said company as soon as the 
track of said road shall have been located and constructed through said 
city, town or township, respectively: Provided, however, That the prop- 
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osition to appropriate moneys to said company shall be first submitted 
to a vote of the legal voters of said respective townships, towns, 
26 _—sor cities at a regular annual or special meeting by giving at 
least ten days’ notice thereof, and a vote shall be taken thereon 
by a ballot at the usual place of election, and if the majority of votes 
cast shall be in favor of the appropriation, then the same shall be 
made; otherwise not. | 

“Sec. 2. The authorities of said townships, towns, or cities, re- 
spectively, are hereby authorized and required to levy and collect a 
tax and make such provisions as may be necessary and proper for 
= — payment of the appropriation under the provisions of 
this law.” 7 

In the case referred to in the bill, where the bonds in question 
were adjudged void by the supreme court of this State (Middleport 
v. tna Life Ins. Co., 82 IIl., 562), the supreme court of Illinois 
says : 

“All these bonds recite upon their face the several acts of the 
Legislature under which they were issued,and that they were issued 
in accordance with'a vote of the electors of the township at an elec- 
tion on the eighth day of June, 1867. The present holders of the 
bonds are chargeable, therefore, with notice of the fact whether there 
was any authority at law for issuing such bonds. Under the de- 
cisions of this court, if there was a total want of authority in the 
municipal officers to issue such bonds, they are void, no matter if 
they came into the hands of the present holders for full value paid 
* %* ¥* This bringsus to the important inquiry, whatauthority had 
the officers, assuming to act on behalf of the town of Middleport, 

to issue the bonds which are the subject of this litigation ? 
27 Clearly they derive no authority whatever from the 
act of March, 1867, under which the election as to the pro- 
riety of making the appropriation to the railroad company was 
held. That act did not purport to give either the township or its 
officers power to borrow money or to issue bonds in payment of any 
appropriation that might be voted by the legal voters of the town 
to the railroad company. Such appropriations or donations were to 
be paid by a tax, which it was made the duty of the corporate au- 
thorities to levy and collect. Where one mode of payment of mu- 
nicipal indebtedness is fixed by statute, by implication it excludes 
all others. 

“ The electors gave their consent to the statutory mode of paying 
the appropriation voted, viz., by taxation, and none other, and the 
corporate authorities of the town were not at liberty to adopt any 
other mode. * * * The electors of the township under the act 
of March 7, 1867, had voted a sum of money as an appropriation 
or donation to the railroad company to be paid by taxation, and in 
no other way. They never gave their consent to any other mode 
of payment. * * * Payment of interest for a series of years 
upon donations voted or discount to make the donations equal to 
ready money in the market was a burden the people of the town- 
ship had never assumed, and no power existed anywhere to impose 
it upon them “ape their consent.” 
s—l1 
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If I rightly construe this opinion it holds that neither the rail- 
road company nor the complainant acquired any right 
28 against the town by the issue of these bonds, and the right 
of the railroad company to be paid the appropriation is in no 
way affected by this void act of its officers in issuing these bonds. 
It follows then, I think, that from the most favorable view which 
can be taken in favor of the complainant this case must be consid- 
ered precisely the same as if the railroad company had in the month 
of June, 1871, assigned to the complainant all its rights to this do- 
nation, and it may, for the purposes of this demurrer, be considered 
that the railroad was then completed through the town so that the 
appropriation voted was then due and payable, and an action might 
have been maintained therefor. There was no agreement in writing 
between the town and the railroad company for the payment of this 
appropriation. The vote of the electors clothed the proper officers 
of the town with authority to pay this sum to aid in the construc- 
tion of this railroad, and made it the duty of the officers of the 
town to levy and collect a tax sufficient to secure its prompt pay- 
ment, and as the law made the appropriation payable “as soon as 
the railroad shall have been located and constructed through the 
town ” it is probable the law would imply a promise on the part of 
the town to, pay when the road was so completed, and the right 
then accrued to the railroad company to sue for and collect 
this appropriation, thus clearly bringing the case within the 
second section of the act of November, 1849, entitled “An act 
to amend the law concerning the limitation of actions” (Purple, 
St. Ill., 731), which limits all actions founded upon 
29 accounts, bills of exchange, orders, or promises not in writing, 
express or implied, to five years after the cause of action shall 
have accrued. There was here no agreement in writing to pay this 
money ; but the voters of the town, acting under the authority of 
this statute, delegated to their proper officers the authority to pay it, 
and we may say it became under the law the duty of these officers 
to levy and collect a tax and pay the money when the road was com- 
pleted through the town. The time of payment, or whether the sum 
so appropriated should become due and payable, was wholly uncer- 
tain and rested upon the contingency as to when, if ever, the rail- 
road should be so constructed through the town; thus leaving the 
time when the payment should be due, if it ever became due, to be 
determined wholly by outside proof. What was done by the voters 
at their election, although entered upon the town records, does not 
make a contract in writing with the railroad company or any other 
person for the payment of this money; but the law may perhaps be 
said to imply an obligation to pay this money from the vote of the 
electors and the completion of the road. The voters made and re- 
corded their own will in their own record book, and the law said 
that this direction of the will of the voters should be carried into 
effect when the road was completed. It therefore seems to me that 
the act of the town officers in issuing the bonds cannot be allowed to 
extend or affect the running of this statute. It must have com- 
menced to run, according to the spirit and teachings of the 
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30 opinion of the supreme court from which I have quoted, as 

soon as the railroad company had aright of action against 
the town, and being only a right of action resting on parol, or 
which the law would imply from certain acts, and not from an 
agreement in writing, it must be controlled and limited by the second 
section of the act of 1849, to which I have referred. 

-I am therefore of the opinion that any right to which the com- 
plainant could be subrogated under this bill is barred by the statute 
of limitations—that is, if the complainant was by the deree of this 
court to be placed to-day in the shoes of the railroad company, and 
to be held to be the assignee of all the right of action of the railroad 
company, such right of action would be barred by the statute to 
which I have referred. 

The demurrer to the bill is therefore sustained and the bill dis- 
missed for want of equity. 


Circuit Court N. D., Illinois. 
ETNA LIFE Ins. Co. v. Town oF MILFORD. 


SAME v. Town oF BELMONT. 
JuLy 5, 1887. 
BLopGETT, J.: 


The suits brought by the same complainant against the town of _ 


Milford and the town of Belmont have been submited on demurrers 
and present precisely the same questions which are presented in the 
case Just considered, and these demurrers will therefore be sustained 
and the bills dismissed for want of equity. 


31 On the sane day, to wit, on the fifth day of July, in the 


= 


July term of said court, 1887,in the record of the proceedings - 


thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Decree. 


ZETNA LIFE INSURANCE COMPANY 
v8. In Chancery. 
Town OF MIDDLEPORT é al. 


Now again come the parties, by their solicitors, and the court, 
having considered the demurrer of the town of Middleport to the 
bill herein, sustains the same. It is thereupon ordered and ad- 
judged that said bill be dismissed for want of equity at complain- 
ant’s costs and that execution issue therefor. 


32 Afterwards, to wit, on the seventh day of July, 1887, came 

the complainant, by its solicitors, and filed in-said clerk’s 
office its motion for appeal in said entitled cause, which said motion 
for appeal is in the words and figures following, to wit: 
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Motion for Appeal. 


In the Circuit Court of the United States, Northern District of IIli- 
nois. July Term, A. D. 1887. 


Tue Aitna Lire INsuRANCE Company, Complainant, 
v8. . : 
THE Town oF MIDDLEPoRT é al., Defendants. 


Bill in equity. 


Now comes said complainant and prays said court for an appeal 
from its final order and decree of July 5th, 1887, sustaining the de- 
murrer of said town to said bill and dismissing said case, and asks 
the court for sixty days or such reasonable time as the court may 
allow within which to present its appeal bond herein in such appeal 
to the Supreme Court of the United States. 

BAILEY & SEDGWICK, 
Complainant's Solicitors. 


Endorsed : Filed July 7, 1877. Wm. H. Bradley, clerk. 


33 On the same day, to wit, on theseventh day of July, in the 

July term of said court, 1887, in the record of proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


ZETNA LIFE INSURANCE COMPANY 
vs. In Chancery. 
Town OF MIDDLEPORT ¢ al. 


Now comes the complainant, by itg solicitor, and prays an appeal 
from the decree of dismissal herein to the Supreme Court of the 
United States, which is allowed on said complainants giving bond, 
according to law, in the penal sum of five hundred dollars, with 
surety, to be approved by the clerk. — 


34 Afterwards, to wit, on the twenty-second day of July, 1887’ 

there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Know all men by these presents that the Etna Life Insurance 
Company, of Hartford, Connecticut, and Bailey & Sedgwick (O. J. 
Bailey & J. H. Sedgwick) are held and firmly bound in the penal 
sum of five hundred dollars, good and lawful money of the United 
States, to the town of Middleport, in the county of Iroquois and State 
of Illinois, and the Chicago, Danville & Vincennes Railroad Com- 
pany, their successors, assigns, and legal representatives, for the pay- 
ment of which well and truly to be made, said obligors hereby bind 
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themselves, their heirs, executors, administrators, and successors, 
jointly, severally, and firmly by these presents. 

Witness the hands and seals of said obligors this 18th day of July, 
A. D. 1887. 

The condition of this obligation is such that whereas in the cir- 
cuit court of the United States for the northern district of Illinois, 


at the July, 1887, term thereof, to wit, July 5th, 1887, said obligees ob- 


tained a judgment and decree against said obligor, The Atna 
35 Life Insurance Company in a certain case in equity then and — 
therein pending, in which said obligor was complainant and 
said obligees defendants, upon demurrer by said town to said com- 
lainant’s bill therein, sustaining said demurrer and dismissing said 
bill of complaint, at complainant’s costs, from which judgment and 
decree said complainant has taken an appeal to the Supreme Court 
of the United States, now if said appellant shall prosecute its said 
appeal to effect, or if it fail to make its plea good, shall answer all 
damages and costs therein, then this obligation to be void ; otherwise 
to remain in full force and effect. 
[SEAL. ] JOHN C. WEBSTER, [SEAL. ] 
Vice- President 


JAS. H. SEDGWICK, Surety. [szat. 
O. J. BAILEY, Surety. SEAL. 
Approved : 


WM. H. BRADLEY, Clerk. 
Endorsed : Filed July 22d, 1887. Wm. H. Bradley, clerk. 


36 NORTHERN DistRIctT OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein The 
Etna Life Insurance Company is the complainant and The Town 
of Middleport and The Chicago, Danville and Vincennes Railroad 
Company are the defendants, as the same appear from the files and 
records of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at my office, in Chicago, in said district, this 
twelfth day of September, 1887. 

[Seal of Circuit Court U.8S., Northern Dist. Illinois. 1855.) 
WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois, C.C. U.S. No.1134. The tna 
Life Insurance Company of Hartford, Connecticut, appellant, vs. The 
Town of Middleport. Filed October 8, 1887. 


TRANSCRIPT OF RECORD. © 


sa 


SUPREME COURT OF THE UNITED STAT 
OCTOBER TERM, 183"7. 


No. 1135.. 


rey 


‘THE ETNA LIFE INSURANCE COMPANY OF HAk 


FORD, CONNECTICUT, APPELLANT, 


— 


VS. 


f < 


THE TOWN OF BELMONT AND THE TOWN OF Gi 
NARD (NOW CALLED CRESCENT). ~~ 


>. APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
ae THE NORTHERN DISTRICT OF [LLINOIS. 2 


FILED OCTOBER 8, 1887. 


. a 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1135. 


THE ETNA LIFE INSURANCE COMPANY OF HART- 
FORD, CONNECTICUT, APPELLANT, 


? 


US. 


THE TOWN OF BELMONT AND THE TOWN OF GRE- 
NARD (NOW CALLED CRESCENT). 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


Original. Print. 
Caption ...... ..... ...<. weowone wwsne 
Bond for costs ask einai meee wep elaiinet. <uiiin Cike deel sich ninalebaioe:: 
Bill of complaint - ..---- -.-- -.-- 
Exhibit A—Belmont township railroad bond. 
Subpena --_-~-- ..---- 
Marshal’s return 
Appearance for defendants, Town of Belmont and Crescent ..__-. -_-.. 
Demurrer of town of Belmont va Brag 
s " CE iia aise. ecient nee stem empl seni inti 
Order for default of C. D. & V. R. R. Co. and taking Comment under . 
advisement - sh tt pew ae nin cate: in eimai pail apie 
Decree . .....- -... obte sone woe ainemine samme 
Prayer for appeal _.. ..-- a einen ace wiahabilion 
Order allowing appeal do ss sen aa cate nse a apn, spans siniidbia. Sih juiada. atenll 
TNE DIE sisi ce ois nn rine os cei intinin | w mins aan 
CS CORON cs ns ccc nice Cenins tome ones 


Jupp & DxeTweEiLer, Printers, WasHINGTOX, OcroBer 18, 1887. 


- . > : z = OR Se ee oe FS oo ni 
Foes piel foe i ah Se aR eee a oy Ridign Spo yy WE aes - ie Rien et a eS: 8 = 
a ae aso. fe sods a eT a LO ee SE See Eee é Se 


bn te Be sat =e ad 
EM ay ee en = » es el =e a> aa 
Se ee ba oe ; 


ee , 7 ‘ 4 
Pe ee sole oo Feel Ste re ie caps ar a wad : 
eeauks Ba Tae =e me me BS leg % + si 


ETNA LIFE INS. CO. OF HARTFORD VS. TOWN OF BELMONT ETAL. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, judge of the district court of the United 
States for said northern district of I}linois, on Tuesday, the fifth day 
of July, in the July term of suid court, in the year of our Lord one 
thousand eight hundred and eighty-seven, and of our Independence 


the one hundred and twelfth year. 
WM. H. BRADLEY, Clerk. 


NorTHERN District oF ILLINOIS, 88 : 


JETNA LIFE INSURANCE COMPANY, 
v8. In Chancery. 
Tae Town or BELMont et al. 


Be it remembered that on the twenty-seventh day of May, 1886, 
came the complainant, by its solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, its bond for costs and 
bill of complaint in said above-entitled cause, which said bond and 
bill are respectively in the words and figures following, to wit: 


2 Bond for Costs. 


Circuit Court United States of America, Northern District of Illinois, 
May Term, A. D. 1886. In Equity. 


THe Atrna LIFE INSURANCE COMPANY 
v8. 7 
Tue Town oF BEcMont é al. 


I do hereby enter myself security for costs in this cause and ac- 
knowledge myself bound to pay or cause to be paid all costs which 
may accrue in this action, either to the opposite party or to any of 
the officers of this court, in pursuance of the laws of this State and 
of the United States. 

Dated this 24th day of May, 1886. 


O. J. BAILEY. 
Endorsed: Filed May 27, 1886. Wm. H. Bradley, clerk. 
Te In Circuit Court. May Term, A. D. 1886. 


UniTED States OF ANERICA, Northern Dist. of Illinois: 


To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois: 

The Atna Life Insurance Company, a corporation constituted by 
the laws of the State of Connecticut and having its. office and prin- 
cipal place of business at Hartford, in said State, and a citizen of 
said Stute, brings this its bill in equity against the town of Belmont 
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and against the town of Grenard, now called Cresent, municipal 
corporations under the laws of the State of Illinois, situated in the 
county of Iroquois, in said northern district, and citizens of said 
State of Illinois, and against the Chicago, Danville & Vincennes 
Railroad Company, a corporation under the laws of Illinois and a 
citizen thereof. : 

And thereupon your orator showeth to your honors: 

That in. the year 1865 the said Chicago, Danville & Vincennes 
Railroad Company was incorporated under the laws of the State of 
Illinois with power to construct a railroad in said State from a point 
in Lawrence county by way of Danville to the city of Chicago. For 
more full information as to the powers and duties of the said rail- 
road company, and as to the location and objects thereof your orator 
refers your honors to the act of incorporation in the Private Laws of 
Illinois for 1865, volume 2, page 140. 

For the purpose of aiding said company in the construction of its 
railroad the Legislature of Illinois, on the 7th day of March, 1867, 
passed an act, entitled “An act to authorize cities, towns, or town- 
ships lying within certain limits, to appropriate moneys and levy a 
tax to aid the construction of the Chicago, Danville & Vincennes 
railroad, approved March 7, 1867,” to which act, as recorded in the 
Private Laws of Illinois for 1867, volume 1, page 842, reference may 
be had. | 

Your orator avers that said act authorized all incorporated towns 
and cities and towns acting under township organization lying 
wholly or in part within twenty miles of the east line of the State of 
Illinois, and also between the city of Chicago and the southern 
boundary of Lawrence county, in said State, to appropriate such 
sums of money as they should deem proper to the said Chicago, 
Danville & Vincennes Railroad Company, to aid it in the construc- 

tion of its road, to be paid as soon as the track of said road 
A should be laid and constructed through such cities, towns, or 
townships: Provided, however, that a proposition to make 
such appropriation should first be submitted to a vote of the legal 
voters of such cities, towns, or townships at a regular, annual, or 
special meeting of which at least ten days’ previous notice should 
be given, and also provided that a vote should be taken on such 
proposition, by ballot, at the usual place of election, and that a ma- 
-jority of the votes cast should be in favor of the proposition ; and 
your orator further avers that said act authorized and required the 
authorities of such cities, towns, and townships to levy and collect 
such taxes and to make such other provisions as might be nec- 
essary and proper for the prompt payment of such ‘appropriations so 
made. | | 
And your orator showeth to your honors that in and during the 
years 1867 and 1868 the then town of Belmont, in said county of Iro- 
quois, was acting under township organization, pursuant to the laws 
of Illinois, and was within the limits named in said act, lying, as it 
did, wholly or in part within twenty miles of the east line of the 
State of Illinois, and also between the city of Chicago and the 
county of Lawrence, before named, and so was duly authorized 
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by said act to make appropriations to said railroad company, 
in the mode prescribed in said act, to aid it in the construc- 
tion of its road, and that the authorities of said town were both 
authorized and required to levy and collect such taxes and to make 
such other provisions as might be necessary and proper for the 
prompt payment of such appropriations. 

And now vour orator showeth to your honors that on the 10th day 
of June, 1867, in pursuance of a legal, written notice, duly published 
according to law not less than ten days previously, a legal special 
meeting of the legal voters of the then said town of Belmont was 
held at the usual place of holding elections, and that said meeting 
being duly organized said voters proceeded to cast their votes, by 
ballot, for and against the proposition to levy and collect a tax of 
nine thousand dollars ($9,000) upon the taxable property of the 
inhabitants of said town to aid in the construction of said railroad: 
provided Watseka, a city situated in or near the north line of said 
town, should be rnade a point in said road. And your orator saith 
that the votes so cast being duly canvassed and counted it appeared 
that sixty-one of thém were in favor of such tax and that forty-one 
of them were against-it, and that thereupon the proposition to levy 
and collect such tax was duly declared carried and the proceedings 
at and relating to said meeting and said vote were duly attested by the 
town clerk of said town ned Gy the moderator of said meeting and, 
as so attested, were by said town clerk duly recorded on the records 
of said town. 

And your orator further showeth that, on the second day of June, 
1868, in pursnance of a legal written notice, duly published, not less 

than ten days previously, the legal voters of said town again 
5 held a legal, special meeting, at the usual place of holding 

elections in said town, and that said meeting, being duly or- 
ganized, said voters proceeded to cast their votes, by ballot, for and 
against a tax on the taxable property of the inhabitants of said town 
of an additional sum of nine thousand ($9,000) dollars, to be appro- 
priated to said railroad company to aid it in the construction of its 
railroad ; provided, that the said city of Watseka should be made a 
point in said road, and that said votes, so cast, being duly counted 
and canvassed, it appeared that ninety-nine of them were in favor 
of said additional tax, and nineteen of them were against it, and 
that, thereupon, the proposition to levy said additional tax, to be 
appropriated to said road as aforesaid, was duly declared carried, 
and the proceedings at and relating to said meeting, and the said 
vote, were duly attested by the moderator of said meeting and by 
the town clerk of said town, and so attested were duly recorded by 
said town clerk upon the records of said town. 

And your orator saith that by the enactments of the Legislature 
of Illinois, above cited, said voters were empowered to bind the said 
town of Belmont by said votes, and that said town thereby, then 
and there, became bound to levy and collect the taxes so voted, as 
soon as said road should be laid out and constructed through said 
town, provided said city of Watseka should be made a point in said 
road, and therewith to pay over to the said railroad company the 
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said sums of nine thousand dollars, each, amounting to the sum of 
eighteen thousand ($18,000) dollars, so appropriated by said town to 
said company under the authority of the said enactments. 

And your orator saith that the said appropriations so made were, 
at or about the time of making the same, entered and recorded by 
the supervisor of said town upon a book kept for that purpose by 
the said railroad company to the intent that the said company 
should have due knowledge and evidence of such appropriations and 
be bound on its part to fulfil the conditions upon which such ap- 
propriations were made. 

And your orator further saith that the votes and proceedings afore- 
said and the said records thereof constituted valid, legal contracts 
in writing, whereby, upon fulfillment by said company of the con- 
ditions thereof, said town was bound to pay said appropriations to 
said company and to levy and collect such taxes and to make such 
provisions as were necessary and — for the prompt payment of 
the same, as autborized and required by the said act passed March 
7, 1867, above referred to. 

Your orator saith that the said railroad company had full knowl- 
edge of the said proceedings, votes, and appropriations, and of the 
conditions thereof, assented thereto and complied with the condi- 
tions prescribed in said act of March 7, 1867, and with the condi- 
tions prescribed or implied in said votes made said city of Watseka 
a point in said railroad, and relying on said appropriations and on 

the good faith of said town of Belmont in keeping its obliga- 
6 tions under said votes, on or about the — day of July, 1871, 

had laid, constructed, and completed its railroad through the 
said town of Belmont; and your orator avers that so the said con- 
ditional contracts, making the said appropriations of $9,000 each, 
became absolute contracts on the part of said town, whereby said 
town and its successors became bound to levy and collect such taxes 
and to make such provisions as were necessary and proper for the 
prompt pa yment of the said appropriations, according to the true 
intent and meaning of the said act of March 7, 1867, and of the 
said votes passed under the authority thereof. © < 

And your orator further showeth to your honors that subsequently 
to the passage of the said act of March 7, 1867, and before the lay- 
ing and construction of the said railroad track by the said railroad 
company, to wit, on the 26th day of February, 1869, for the purpose 
of confirming and legalizing appropriations to said company, made 
by municipal corporations under the authority of the act of March 
7, 1867, before named, and for the purpose of enabling such corpo- 
rations the better to pay such appropriations, the Legislature 
of Illinois passed another act, entitled “An act to legalize certain 
aids heretofore voted and granted, to aid in the construction of 
the Chicago, Danville & Vincennes railroad,” approved February 
26, 1869, to which act, as published in the Private Laws of IIli- 
nois for 1869, volume 3, page 355, reference may be had; and 
also that, on the 24th day of March, 1869, the said Legislature, for 
the like purpose, passed another act entitled “An act to enable towns, 
townships, cities, or counties along the line of the Chicago, Danville 
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& Vincennes railroad to contribute toward the construction of said 
railroad,” approved March 24, 1869, to which act, as recorded in the 
Private Laws of Illinois for 1869, volume 3, page 356, reference may 
be had. 

And your orator saith that the said railroad company, relying on 
the provisions of the act of March 7, 1867, and upon the votes and 
acts of the said town of Belmont and of its authorities, officers, 
and agents under the same, and also relying upon the said acts 
passed in 1869, accepted the conditions of the said appropriations 
made to it by said town of Belmont, and, on the faith thereof, 
laid, constructed, and completed its track through said town. 

Your orator further showeth to your honors that, after the afore- 
said votes were passed and the aforesaid Pa Bg were inade 
by the said town of Belmont, at some time before March 23, 1871, - 
but at what precise time your orator does not know, the territory of 
the said town of Belmont was divided into two separate towns, 
called, one the town of Belmont and the other the town of Grenard, 
both of which towns are made defendants herein ; and your orator, 
upon information and belief, saith that the corporate name of said 
town of Grenard has, at some time since its organization, been 
changed, and that, in fact, said town is now called the town of Cres- 

cent. 
7 On the 23d of March, 1871, the town clerks and supervisors 

of the towns of Belmont and Grenard, defendants herein, 
assumed to divide the debt of the town of Belmont incurred in 
making the said appropriation of eighteen thousand ($18,000) dol- . 
lars to the said railroad company, and to apportion the same accord- 
ing to the statute laws of Illinois, and in so doing, alloted to the 
town of Belmont the sum of fourteen thousand four hundred 
($14,400) dollars as its share thereof; and to the town of 
Grenard the sum of three thousand six hundred ($3,600) dol- 
lars as its share thereof; and thereupon the said town clerks 
and supervisors assumed to issue, and, as is recited upon the 
records of the town clerk of the town of Belmont, defendants herein, 
did issue fourteen bonds, amounting in all to fourteen thousand 
($14,000) dollars, as evidences, to that extent, of its share of said 
debt, and professedly for the purpose of paying the same, said bonds 
being each for the sum of one thousand ($1,000) dollars, and num- 
bered from No. 1 to No. 14, maturing July 1, 1881, with coupon in- 
terest notes for each year’s interest, at ten per cent. per annum, 
attached, payable July Ist in each year, reserving the right of the 
town to pay said bonds, with the interest due thereon, at any time 
after two years from the date thereof. Suid bonds were signed b 
the supervisor and town clerk of said new town of Belmont, defend- 
ant herein. A copy of one of them is hereto annexed, made part 
hereof, and marked Exhibit A. : 

The said bonds being so signed and issued said supervisors and 
town clerks placed them in the hands of a trustee to bé delivered to 
the said railroad company upon the completion of isaid railroad 
through the town of Belmont, according to the intent of said votes 
hereinbefore recited, and said trustee afterwards, upon such com- 
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pletion, so delivered them. Whether the division of said town and 
the apportionment of said debt were legally made or not your orator 
is not advised, and cannot affirm; but your orator is informed and 
believes, and thereto alleges, that hitherto such division and appor- 
tionment have been acted upon and acquiesced in by all persons 
interested therein, and that, therefore, your orator has a right to 
assuthe and to allege, and doth allege, that the same are valid and 
legally binding upon the towns of Belmont and Grenard, defend- 
ants herein. : 

And your orator further saith that at some date, unknown to 
your orator, but after the issuing and delivery of the said fourteen 
bonds to a trustee, as hereinbefore recited, the supervisor and town 
clerk of said new town of Belmont signed and issued another bond 
for the amount of one thousand ($1,000) dollars, with coupons an- 
nexed, being of the same purport and tenor as the said fourteen 
bonds, which bond was intended to provide for the payment of the 
sum of four hundred ($400) dollars not covered by the said fourteen 
bonds, and also to cover the sum of six hundred ($600) dollars for 
interest or deficiencies growing out of said appropriations, of which 

your orator is unable to give a more particular account, and 
8 which bond was, either through the intervention of a trustee 

or otlierwise, after the completion of said road, delivered to 
said railroad company for the same purpose and upon the same under- 
standing, express or implied, as the fourteen bonds hereinbefore 
named. , 


Your orator further showeth to your honors that the town of Bel-. 


mont, defendant herein, at its annual town meeting, held on the first 
Tuesday of April, 1876, recognized and affirmed the validity of said 
bonds and of the appropriations made under the authority of the votes 
and proceedings hereinbefore recited, and recognized and affirmed its 
obligation to pay said bonds and said appropriations by the adop- 
tion of the following vote, unanimously passed by the legal voters 
of said town present at said meeting, to wit: 

- “ Whereas the town of Belmont did, in compliance with a vote of 
said town, at an election previously held, issue fifteen one-thousand 
dollar bonds to aid in the construction of the C., D. & V. KR. R., 
“meaning the Chicago, Daville & Vincennes railroad,” said bonds 
being dated July 1, 1871, running ten years, bearing 10 per cent. in- 
terest, with a provision that the town, at any time after two years 
from date, shall have the privilege to pay any of said bonds: There- 
fore, _ 

“Resolved, and it hereby is ordered, That a tax be levied on the 
taxable property of said town of Belmont to the amount of twenty- 
three hundred dollars, * * * said town meaning and intending 
by such tax to provide for the payment of interest on said bonds, 
which vote was duly attested by the town clerk of said town and by 
the moderator of said meeting, atid, so attested, was recorded at 
length on the records of said town.” 

The said town of Belmont, defendant herein, has also repeatedly 
recognized and affirmed the validity of said appropriations and said 
_ bonds and its obligation to pay the same, and to levy and collect 
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taxes therefor, by paying the annual interest accruing on said bonds 
from their date, July 1, 1871, up to and including the interest 
thereon due July 1, 1876. 

And your orator further saith that, upon the division of said town 
of Belmont, the said towns of Belmont and Grenard, formed and 
organized by such division, became charged in law with all the 
debts and obligations of said town, and became liable for the pay- 
ment of the same to whoever might be the holders thereof, and that, 
by reason of the apportionment hereinbefore alleged the said town 
of Belmont, defendant herein, became liable for the pa ment of that 
part of the said suin of eighteen thousand ($18,000) dollars voted by 
said original town of Belmont, which was apportioned to it in man- 
ner as hereinbefore stated, and for the payment of the lawful inter- 
est thereon, and your orator avers that, by reason of such division 

and apportionment, the said town of Belmont, defendant 
9 herein, me liable, and is liable, for the payment of the 

debt intended to be evidenced or sina the said fif- 
teen bonds, and by reason of its acquiescence in the apportionment 
aforesaid and of its votes recognizing its obligation to pay said bonds, 
your orator saith that said town is forever estopped from denying 
said liability. 7 

And your orator saith that the said Chicago, Danville & Vin- 
cennes Railroad Company, no part of said appropriations hav- 
ing been paid, accepted said bonds in good faith as evidence of the 
debt incurred by said original town of Belmont by voting in favor of 
said appropriations, and also, believing that thesaid bonds repre- 
sented said debt, so modified that it was payable in time and with 
interest according to the apparent tenor and effect of the said bonds, 
and also accepted said bonds as negotiable securities duly authorized 
by said town of Belmont, constituting, in themselves, legal choses 


- in action against said town in the hands of the bearer or of any 


person or persons to whom they should have been transferred in 
good faith, either by endorsement or delivery. 

And so believing, the said railroad company, on or about the Ist 
day of July, 1871, put the said bonds upon the market for sale in 
order to raise the money necessary for the payment of the appropri- 
ations made to it by the said town of Belmont, believing* that the 
purchasers of said bonds would by the purchase of the same be 
substituted to all their rights of action against said town by reason 
of the premises, according to the tenor and effect of said bonds, as 
good and valid negotiable instruments, and that if for any cause 
said bonds should prove not tu be valid as negotiable instruments, 
constituting in themselves good causes of action, that they were, at 
least, evidences of debt, entitling the purchasers and holders thereof 
to recover of said town of Belmont, defendant herein, the several 
amounts named in them, with the lawful interest thereon, according 
to their tenor, and so believing said railroad company, by means of 
their agents, servants, or assigns, sold the said bonds in the market. 

And your orator saith that on or about the Ist day of August, 1871, 
your orator, in like manner believing that said bonds were evidences 
of debt against said town, representing said appropriations, and were 
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good and valid negotiable instruments, entitling the holder to recover 
of said town the moneys therein specified, according to the apparent 
tenor and effect of said bonds, purchased the same in the market 
and paid therefor the sum of fourteen thousand seven hundred 
($14,700) dollars, which moneys came to the use of the said railroad 
company, or of its assigns, in satisfaction of all claims which said 
company, or its assigns, had against the said town by reason of said 
appropriations or of said bonds to the extent represented or intended 
to be represented by said bonds and as the consideration of the as- 
signment of such claims to your orator. 
10 And your orator saith that the intent and purpose of the said 
railroad company, its agents, servants, or assigns, in selling 
and delivering to your orator the said bonds, and in receiving the 
said money therefor, was to subrogate your orator to all rights which 
said company had against the original town of Belmont, or against 
the town formed out of the same, defendants herein, by reason of 
said bonds or by reason of the said appropriations to the extent 
represented or intended to be represented by said bonds, and that 
the intent and purpose of your orator in purchasing said bonds 
and paying its money therefor was to acquire such rights and to 
be subrogated thereto. 

And your orator avers that by reason of the facts herein alleged 
your orator was, in equity, subrogated to said rights, and is entitled 
to enforce the same against said town of Belmont, defendant herein, 
by exhibiting this its bill in equity against said town to this honor- 
able court, and that said town, by its acts and votes, and especially 
by its unanimous vote on the tirst day of April, 1876, herein recited, 
and by paying to your orator the interest on said bonds, and levying 
and collecting taxes therefor, admitted the subrogation of your orator 
to such rights and the title of your orator to enforce such rights 
against said town, and is forever estopped from denying the same. 

And your orator further saith that up to the first day of July, 1876, 
to which date the said town paid the interest on said bonds, your 
orator had no knowledge, information, or belief that said town 
claimed that said bonds or that said appropriations were not legal 
and valid and binding on said town. 

And now your orator showeth to your honors that on or about 
the 26th day of June, 1876, the said town of Belmont, defendant 
herein, then in the full enjoyment of the benefits of said appropria- 
tions, having received the full consideration therefor, notwithstand- 
ing its acts and votes aforesaid, exhibited its bill in equity to the 
judges of the honorable circuit court for the county of Iroquois afore- 
said against your orator as the holder of said bonds, so called, and 
against certain other persons whom it is not material to name, alleg- 
ing, in substance, the making and issuing of said bonds, as herein 
stated, that the same were delivered to your orator, that your orator 
was the holder thereof, and that the same were made and issued 
without authority of law and were invalid, and praying the court 
so to decree and to enjoin your orator from collecting the same and 
for other relief, as by the record in the cause, upon reference thereto, 
will fully appear. : 
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The circuit court, to which said bill was exhibited, dismissed the 
same, and thereupon the said town appealed from the decree of dis- 
missal to the honorable the supreme court for the northern grand 
division of Illinois, the court of highest and ultimate jurisdiction 

in said State, which court, at a term thereof holden on the 12th 
11 day of September, 1876, reversed said decree, held that said 

bonds were void as issued without authority of law, and 
remanded the cause to the said circuit court for further proceed- 
ings. Whereupon the said circuit court passed a decree in conform- 
ity with the opinion of the said supreme court, adjudging the said 
bonds void, as having been made and issued without authority of 
law, and enjoined your orator from collecting the same. - 

For the better information of your honors your orator refers to 
the bill and decree in said cause, and also refers to the opinion of 
the said Supreme Court in the Town of Middleport vs. The tna 
Life Insurance Company and others, reported in the Reports of 
Legal Decisions for the State of Illinois, volume 82. 

Your orator saith that while the said supreme court held and the 
said circuit court adjudged that the said bonds were made and issued 
without authority of law, and that, therefore, no action could be 
sustained on them as negotiable instruments in the hands of bona 
fide holders for value, neither of said courts held or adjudged that 
the said appropriations of money, voted by the said town of Bel- 
mont to sll railroad company were not good and valid in law and 
did not constitute good causes of action, which said pie and 
your orator, subrogated to the rights of said company, could enforce 
against said town of Belmont and its successors. 

Your orator submits to your honors that, on the contrary, said 
courts impliedly admit the validity of said appropriations, since they 
limit their opinion and judgment to the question of the validity of 
the bonds, and merely decide that as such they were issued without 
authority of law, so that neither the said railroad company nor any 
erson claiming through them could maintain an action on them. 
fhe said bill contained allegations to the effect that said appropria- 
tions were void because the said railroad company had not completed 
its road before the time when the provisions of the constitution of 
Illinois prohibiting such appropriations went into effect; but said 
courts did not so decide, but simply decided that the bonds were 
void as made, and issued without authority of law. 

Your orator avers that by the issue and delivery of said bonds to 
the said railroad company, ratified and confirmed by the unanimous 
vote of the legal voters of said town of Belmont, defendant herein, 
pees on the first day of April, 1876, and by the acceptance of said 

nds by said railroad company, the obligation incurred by the 
town of Belmont, in making said appropriations was so modified 
that said appropriations, instead of being payable upon the comple- 
tion of said road through the town, became payable in time, with 
interest, as provided in said bonds; and your orator avers that the 

said bonds were and are evidences of debt, so payable, and 
12 ~_—iyour orator saith that, although said courts decided that said 

bonds as bonds, constituting in themselves causes of action, 
2—1135 
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were void, as having been made and issued without authority of law, 
they did not decide that they were not legal evidences of debt, pay- 
able with interest as therein specified. 

And your orator, upon information and belief, saith that the town 
of Belmont, defendant herein, pretends, and will claim before the 
court upon the trial of this cause, that by said decree of the circuit 
court of Iroquois county, all the matters herein alleged as consti- 
tuting rights of action against it have been adjudicated so that your 
orator is estopped from asserting them again, but your orator alleges 
and shows to your honors that such pretence is unfounded, and that 
all such matters remain open and unaffected by said decree, as by 
the said decree the bill of complaint in the cause, on record in said 
court, and the opinion of the Supreme Court of Illinois, herein be- 
fore cited, reference thereunto being had, will fully appear. 

And your orator avers that bythe issue, delivery, and acceptance 
of said bonds in manner aforesaid the obligation incurred by said 
town of Belmont in making said appropriations was so modified 
that said appropriations, instead of being payable on the completion 
of said road through the town, became payable on time, with inter- 
est, in manner specified in said bonds, and further saith that if it 
was not so modified that then in that case said appropriations re- 
mained unaffected and unimpaired by reason of said bonds, so that 
suid company had the right to recover the same of said town, and 
of its successors, such issue, delivery, and acceptance, notwithstand- 
ing, together with lawful interest for ‘he detention thereof, and your 
orator saith that in either case your orator, by reason of the facts 
herein alleged, was subrogated to all the rights which the said rail- 
ruad company had against the said town of Belmont, which voted 
suld appropriations, or against its successors, the towns of Belmont 
and Grenard, defendants herein, 

' And your orator further saith that no part of the principal sum 
named in said bonds and no part of said appropriations has ever 
been paid, but that, on the contrary, the said town of Belmont, de- 
fendant herein, whose duty it became to pay the same, denies all 
liability therefor, and unjustly detains from your orator the moneys 
due thereon ; and your orator avers that by reason of such unjust 
detention the said town is lable in law and in equity to pay interest 
as damages for such unjust detention. 

Ever since the purchase of said bonds as aforesaid your orator 
has coatinued to hold and now holds the same, and has been and 
now is the holder of all the rights which the said ratlroad company 
or its assigns had _ against the said towns, or either of them, by 

reason of the premises. 7 
13 Your orator therefore prays your honors by proper orders 

and decrees to declare your orator subrogated to all the rights 
of said railroad company or of its assigns, against said towns, or 
either of them, by reason of the premises to ascertain the amount 
due to your orator by reason of the facts herein alleged and the 
interest which has thereon accrued, either as interest or 4s damages 
for the delay of payment, and to adjudge and decree that the town of 
Belmont, defendant herein, shall pay to your orator the amount so 
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found due, and the interest thereon, and shall without delay levy 
and collect all taxes necessary for such payment, together with the 
costs of this proceeding, and in ascertaining the amount due, in case 
your honors shall be of opinion that the obligation incurred by 
said appropriations were modified by the issue, delivery, and accept- 
ance of said bonds as herein alleged, then and in that case to find that 
said amount is the principal sum of fifteen thousand ($15,000) dollars 
named in said bonds, and the interest thereon, according to the tenor 
of said bonds, less the interest — as aforesaid up to July 1,1876; but 
in case your honors shall be of opinion that said obligations were not 
so modified, then and in that case to find that the amount which 
the said town of Belmont shall pay to your orator is the amount of 
said appropriations, apportioned to it on the division of the said 
original town of Belmont, and the lawful interest thereon for the 
detention of the debt. : 

And your orator prays your honors to enforce the rights of your 

orator in the premises by writs of mandamus and by such cther and 
further orders and decrees according to the course of equity as shall 
be necessary and proper to afford the relief herein prayed for, and to — 
grant such other and further relief as shall be equitable, just, and 
proper, together with the costs of this proceeding. 
- Your orator saith, that the said town of Belmont, which passed 
said votes, before the division thereof, if it now has any corporate 
existence other than that of its successors, the said towns into which 
it was divided, has no officers upon which service of a subpona 
can be made, and that therefore said town is not made party hereto, 
except by making its successors parties as by law invested with its 
rights, and subjected to its obligations. If your honors shall be of 
opinion that said town ought to be made party hereto, in any other 
manner, or ought to be otherwise served with process, commanding 
it to appear and answer this bill, your orator prays your honors to 
pass the proper orders therefor. . 

Your orator asks for no relief as against the said town of Gren- 


“ard, except in case the division and apportionment aforesaid shall 


be found ineffectual in law to bind the said town of Belmont, de- 
fendant herein, to pay that part of the debt incurred by said appro- 
priations, apportioned to it, in which case your orator prays your 
honors to apportion said debt between the town, defendants herein, 
and to grant such relief against the said town of Grenard as shall 
be just and proper. 
14 Your orator saith, upon information and belief, that some 
_ time after your orator purchased said bonds and became 
subrogated to the rights of the said Chicago, Danville & Vincennes 
Railroad Company, as herein alleged, but at what precise time your 
orator does not know, the said company became insolvent, and was 
by this honorable court placed in the hands of a receiver, to wit, 
W. H. Leyford, of ,and your orator asks permission of this 
court to make said receiver as such also a party defendant hereto. 
May it please your honors, the premises considered, to grant to 
your orator a writ of subpoena issuing out of this honorable court 
and under its seal, directed to the said town of Belmont and to 
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said town of Grenard, now called Crescent, defendants herein, and 
to the said Chicago, Danville & Vincennes Railroad Company, also 
defendants herein, commanding them to appear and answer to this 
bill of complaint. 

To the end, therefore, that the said town of Belmont, defendant 
herein, may, if it can, show why your orator should not have the 
relief herein prayed for, your orator prays that the said defendant 
may full, distinct, and perfect answers make to all and singular the 
allegations in this bill contained, either admitting or denying the 
same, but not under oath, your orator hereby expressly waiving such 
oath, as by the rules of the court permitted, and that the other de- 
fendants may make such answers as they shall severally be advised 


to make. 
THE TNA LIFE INSURANCE COMPANY, 
By its solicitors, BAILEY & SEDGWICK. 


FRANCIS FELLOWES, Of Counsel. 
15 EXHIBIT A. 


Unitep States oF AMER:CA, State of Illinois: . 


Bellmont Township Railroad Bond. 
No. —. | $1,000. 


Know all men by these presents that the township of Belmont, 
in the county of Iroquois and State of Illinois, acknowledges itself 
to owe and be indebted in the sum of one thousand dollars, lawful 
money of the United States of America, which sum of money the said 
township of Belmont promises to pay to the bearer at the Amer- 
can Exchange National Bank in New York on the first day of July, 
in the year one thousand eight hundred and eighty-one, with inter- 
est thereon at the rate of ten per centum per annum, which interest 
shall be payable yearly on the first day of July, in each year at the 
American Exchange National Bank in New York, upon presentation 
and delivery of the warrants or coupons severally hereto annexed 
until the payment of the said principal sum ; said township reserv- 
ing the right to pay this bond and the interest due thereon at any 
time after two years from date. 

This bond is issued under and by virtue of a law of the State of 
Illinois entitled “An act to authorize cities, towns, or townships lying 
within certain limits to appropriate moneys and levy a tax to aid 
the construction of the Chicago, Danville & Vincennes railway,” 
approved March 7, 1867, and in accordance with the vote of the 
electors of said township, taken at a special town meeting held June 10, 
1867, and a certain other vote taken at a certain other special meet- 
ing held on the 2nd day of June, 1868, in- pursuance of said act; 
also under and virtue of a law of said State entitled “An act to legalize 
certain aids heretofore voted and granted to aid in the construction of 
the Chicago, Danville & Vincennes railroad,” approved February 
26, 1869; and the faith of said township is hereby pledged for the 
payment of said principal sum and interest as aforesaid. 
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In witness whereof the supervisor and clerk of said township of 
Belmont have subscribed this bond this twenty-third day of March, 
one thousand eight hundred and seventy-one. No interest is to 
accrue on the bond until the first day of July, 1871. 


S. WILLIAMS, Supervisor. 
WM. WARREN, Clerk. | 


Belmont Township Railroad Bond. Interest Warrant. 
$100. No. 


On the first day of July, 1879, the township of Belmont, Iroquois 
county, State of Illinois, will pay to the bearer one hundred dollars 
at the American Exchange National Bank of New York, being one 
year’s interest on bond numbered as above. 

S. WILLIAMS, Supervisor. 

WM. WARREN, Clerk. 


AUDITOR'S OFFICE, ILLINOIS, SPRINGFIELD, July 6, 1871. 


I, Charles E. Lippincott, auditor public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day, pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” in force April 16, 1869. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid, 

C. E. LIPPINCOTT, 
Auditor Public Accounts. 
(Auditor’s Office.) 


Endorsed: Filed May 27, 1886. Wm. H. Bradley, clerk. 


16 On the same day, to wit: On the twenty-seventh day of 
May, 1886, there issued out of said clerk’s office a writ of 
subpoena in said entitled cause, which said writ, together with the 
return of the marshal thereto attached, are in the words and figures 
following to wit: 
Subpena. 


Un1TEp STATES OF ‘Tien’ } ; 
Northern District of Illinois, : 


The United States of America to the town of Belmont, and the 
town of Grenard, now called Crescent, both in Iroquois county, 
Illinois, the Chicago, Danville and Vincennes Railroad Company, 
aud W. H. Leyford, receiver of said railroad company, Greeting: 
We command you and every of you that you 5 oe before our | 

judges of our circuit court of the United States of America for the 

northern district of Illinois at Chicago, in said district, on the first 

Monday in the month of July next, to answer the bill of complaint 

of the Aitna Life Insurance Company, a corporation, &., this 

day filed in the clerk’s office of said court, in said city of Chi- 
cago, then and there to receive and abide by such judgment and 
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decree as shall then or thereafter be made; upon pain of judgment 
being pronounced against you by default. 
To the marshal of the northern district of Illinois to execute. 
17 Witness, the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Chicago 
aforesaid, this 27th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six, and of our independence the 
110th year. | 
[SEAL. ] veo WM. H. BRADLEY, Clerk. 


Memorandum. 


The above named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office of 
said court at Chicago aforesaid, on or before the day to which the 
above writ is returnable, the complainant’s bill will be taken against 


them as confessed and a decree entered accordingly. | 
WM. H. BRADLEY, Cterk. 


Marshal’s Return. 


_I have duly served the annexed writ in the following manner, to 

wit : : 

Upon the town of Grenard, now called -Crescent, in Iroquois 

county, Illinois, by personally delivering to George Egley, super- 

visor of said town, a true copy thereof, on the ninth day of June, 

A. D. 1886. 

I also served the same npon the Chicago, Danville and Vin- 

cennes Railroad Company, by personally delivering to Joseph 

18 QO. Rutter, a director of said company, a true copy thereof on 
the 11th day of June, A. D. 1886. 

I also served the same upon Wm. H. Lyford, receiver of the 
Chicago, Danville & Vincennes Railroad Company by personally 
delivering to him a true copy thereof on the 7th day of June, 1886. 

FREDERICK H. MARSH, 
U. S. Marshal. 
By WILL H. DUTCHER, Deputy. 


I have served the annexed writ in the following manner, to wit: 


Upon the tuwn of Belmont, therein named, by personally deliv- 
ering to John Donovan, supervisor of said town, a true copy thereof, 
on the 14th day of June, A. D. 1886. 

F. H. MARSH, 


U. S. Marshal. 
GEO. N. JONES, Deputy. 


Endorsed: Filed June 14, A. D. 1886. Wm. H. Bradley, clerk. 


19 Afterwards, to wit, on the second day of July, 1886, came 

the town of Crescent, by its solicitor, and filed in said clerk’s 
office its appearance in said entitled cause; which said appearance 
is in the words and figures following, to wit: : 


THE TOWN OF BELMONT ET AL. 


Appearance. ot. 
In U.S. Circuit Court, Northern Dist., Ills. In Chancery. 
ZETNA LIFE Ins. Co. vs. Town OF BELMONT ef al. - 


I hereby enter the appearance of the town of Grenard (now called 
Crescent), one of the defendants in the above-entitled cause,.and my 
‘an ype as the sol’r for said defendant, and ask for usual time to 


ead, answer, or demur to complainant’s bill. 3 
DE WITT C. JONES, 


Sol’r for Def’t, the Town of Grenard, now called Orescent. 
Endorsed: Filed July 2, 1886. William H. Bradley, clerk. 


a 
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20 Afterwards, to wit, on the seventh day of July, 1886, came 

the Town of Belmont, by its solicitor, and filed in said clerk’s 
office its demurrer to the bill in said entitled cause, which said de- 
murrer is in the words and figures following, to wit: 


_Demurrer of Belmont. 


In United States Circuit Court, Northern District of Illinois.. July 
: Term, 1886. 


The demurrer of the Town of Belmont to the bill of complaint 
of the tna Life Insurance Company against the Town of Belmont. 
and others. 


This respondent, by protestation, not confessing all or any of the 
matters or things in the complainant’s bill of complaint contained 
to be true in manner and form as therein set forth, doth demur to 
said bill, and for cause thereof shows— 

That said bill does not contain any matter of equity whereon 
this court can ground any decree or give complainant any relief as 
against this respondent. 

Second. It appears by said bill that the same is exhibited against 
respondent and the Chicago, Danville and Vincennes Railroad 
Company and William Lyford, its receiver, as respondents theretu, 

and the facts set forth in said bill show that the same relief 
21 cannot be granted against all of said respondents, and said 

bill fails to state such facts as show said respondents are 
jointly liable, but the facts stated shows that this respondent, if 
liable in any manner, is not liable jointly or in any way connected 
with the others, and said bill is multifarious. 

Third. Said bill fails to show any written agreement on which suit 
is brought that would bind respondent, and fails to state facts show- 


Ing a cause of action exists against respondent that arose within five 


years lust past before the bringing of this suit. 
Fourth. It fails to show any written agreement on which suit is 

brought binding on respondent on which has arisen a cause of ac- 

tion within the last ten years prior to bringing this suit. 

Fifth. Bill fails to set forth facts showing an excuse for the great 
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delay in bringing suit which is shown on face of bill, and equity 
will not relieve against laches. 
Sixth. Bill contains many blanks of dates and names and noth- 
_ ing on face of bill from which facts can be obtained to fill. 
Whierefore and for other good causes of demurrer on face of said 
bill this respondent demurs thereto and demands the jJudg- 
22 ment of this court whether it shall be compelled to. make 
any further or other answer to said bill, and prays to be 
hence dismissed with its costs most wrongfully sustained. 
TOWN OF BELMONT, 
By ROBERT DOYLE, 
Its Solicitor. 


I certify that, in my opinion, the foregoing demurrer of the Town 
of Belmont to the bill of complaint of the Aétna Life Insurance Com- 
pany, complainant, is‘well founded in law and proper to be filed in 


the above cause. 
ROBERT DOYLE, 
.. Sol. for Town of Belmont. 


UNITED STATES OF AMERICA, t mee 
Northern District of Illinois, [roquois County, | 


John L. Donovan, supervisor of the Town of Belmont, one of the re- 
spondents, on oath states that he has heard read the foregoing 
demurrer to the bill of complaint of the Etna Life Insurance Com- 
pany in this suit, and that the same is not interposed for the purpose 
of delaying said suit or any proceedings therein. 

| JOHN L. DONOVAN. 


Subscribed and sworn to before me, a notary public of Iroquois 
Co., Ill., by John L. Donovan, the supervisor of the town of Bel- 
mont, this Sth day of July, A. D. 1886. 


[SEAL. ] W. F. PIERSON, 
3 Notary Public. 
Endorsed: Filed July 7, 1886. Wm. H. Bradley, clerk. 
23 Afterwards, to wit, on the thirty-first day of July, 1886, 


came the Town of Crescent, by its solicitor, and filed in said 
clerk’s office its demurrer to the bill in said entitled cause, which 
said demurrer is in the words and figures following, to wit: 


Demurrer of Town of Crescent. 


In the United States Circuit Court, Northern District of Illinois. 
| July Term, A. D. 1886. 


The demurrer of the town of Crescent to the bill of com plaint of the 
Etna Life Insurance Company against the town of Belmont and 
others. 


This defendant, by protestation, not confessing all or any of the 
matters and things in said bill of complaint contained to be true, 
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THE TOWN OF BELMONT ET AL. 17 


in manner and form as the same are therein set forth doth demur 
thereto, and for causes of demurrer doth show— 

1. That said complainant hath not in and by its said bill stated 
such acaseas doth of ought to entitle it to any such relief as is 
thereby sought and prayed for from or against this defendant. 

2. That ifthe matters stated do give the compiainant any cause 
of complaint against the defendant the same is triable and determin- 
able at law, and ought not be enquired of by this court, the said 

remedy at law being plain, adequate, and complete. 
24 3. That said bill does not contain any matters of equity 
whereon this court can give complainant any relief as against 
this defendant. 

4. The said bill fails to state such facts as show that the several 
defendants named therein are jointly liable, but the facts in said 
bill stated show that this defendant, if liable in any manner, is not 
liable jointly with the other defendants therein named, and that 
said bill is multifarious. 

5. The said bill fails toshow any written agreement on which said 
suit is brought binding on this defendant upon or out of which has 
arisen a cause of action within ten years next before the bringing 
of this suit. 

6. The said bill fails to show any excuse for the t delay in 
bringing said suit, which great delay is shown on the face of said 
bill. 

7. This bill fails to show any premise or liability or cause of ac- 
tion of any kind arising within five years next before the filing of 
the said complainant’s bill. | 

Wherefore and for divers other errors and imperfections in said 
bill this defendant prays the judgment of this Court whether it shall 
be compelled to make any other or further answer to the said bill 
or to any of the matters and things therein contained, and prays to 
be hence dismissed with its reasonable costs in this behalf sustained. 

THE TOWN OF CRESCENT, 
25 By DE WITT C. JONES, 
Its Solicitor. 

Chicago, Illinois. 


I certify that the foregoing demurrer of the Town of Crescent to 
the bill of complaint of the tna Life Insurance Company is well 


founded in point of law. 3 
DE WITT C. JONES, 
Sol’r for Town of Orescent, Def’t. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, Iroquois County : 


George Egley, supervisor of the Town of Crescent, one of the de- 
fendants in this cause, on oath states that he has read the foregoing 
demurrer to the bill of complaint of the Ata Life Insurance Com- 
pany in this suit and that the same is not inter for delay. 


GEORGE EGLEY. 
1—1135 
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Subscribed and sworn to before me, a notary public of Iroquois 
county, Illinois, by George Egley, the supervisor of the Town of 
Crescent, this 29th day of July, A. D. 1886. 

_ ‘[SEAL.] JOHN S. HARWOOD, 
Notary Public. 


Endorsed: Filed July 31, 1886. W. H. Bradley, clerk. 


26 Afterwards, to wit, on the thirteenth day of June, in the 

adjourned May term of said court, 1887, in the record of the 

roceedings thereof in said entitled cause before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


ZETNA Lire INSURANCE COMPANY 
v8. In Chancery. 
Town OF BELMONT ef al. 


It appearing to the court that the defendant, Chicago, Danville 
and Vincennes Railroad Company has been served with process, 
Lut has not appeared herein, and it being now three times solemnly 
called in open court to appear and plead, answer, or demur to the 
complainant’s bill, comes not, but makes default, it is thereupon 
ordered that its default be entered and that said bill be taken as 
confessed and true as against the said defendant company. — 


And now come the parties, by their solicitors, and the demurrers 
of the Town of Belmont and the Town of Grenard (now called 
Cresent) are now submitted to the court under stipulation this day 
filed and upon briefs, and taken under advisement by the court. 


27 Afterwards, to wit, on the fifth day of July, in the 

July term of said court, 1887,in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Decree. 


ZETNA LIFE INSURANCE CoMPANY 
vs. : In Chancery. 
Town or Be_mont é al. ’ 


Now again come the parties, by their solicitors, and the court 
having considered the demurrer of the town of Belmont and the 
town of Grenard, now called Crescent, to the bill herein, sustains 
said demurrers. It is thereupon ordered and adjudged that said 
bill be dismissed for want of equity at complainant’s costs and that 
execution issue therefor. 


28 Afterwards, to wit, on the seventh day of July, 1887, came 

the complainant, by its solicitors, and filed in said clerk’s 
office its motion for appeal in said entitled cause, which said motion 
for appeal is in the words and figures following, to wit: | 


THE TOWN OF BELMONT ET AL. 


Motion for Appeal. 


In the Circuit Court of the United States, Northern District of IIli- 
nois. July Term, A. D. 1887. 


THE iTNna LIFE INSURANCE Company, Complainant, 


v8. 
THE Town oF BELMont, THE Town or GRENARD (formerly Crescent), 
et al., Defendants. 


Bill in equity. 


' Now comes said complainant and prays said court for an appeal 
from its final order and decree of July 5th, 1887, sustaining the de- 
murrer of said towns to said bill and dismissing said case, and asks 
the court for sixty days or such reasonable time as the court may 
allow within which to present its appeal bond herein in its said ap- 
peal to the Supreme Court of the United States. 
: BAILEY & SEDGWICK, 
Complainant's Solicitors. 


Endorsed : Filed July 7, 1887. Ww. H. Bradley, clerk. 


29 On the same day, to wit, on the seventh day of July, in the 

July term of said court, 1887, in the record of the proceedin 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


ZETNA LIFE INSURANCE COMPANY 
08. In Chancery. 
Town oF BELMont é al. 


Now comes the complainant, by its solicitor, and prays an appeal 
‘from the decree of dismissal herein to the Supreme Court of the 
United States, which is allowed upon shid complainants giving bond, 


according to law, in the penal sum of five hundred dollars, with 
surety, to be approved by the clerk. : 3 
30. Afterwards, to wit, on the twenty-second day of J uly, 1887, 


there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 7 


Appeal Bond. 


Know all men by these presents that the Attna Life Insurance 
Company, of Hartford, Connecticut, and Bailey & Sedgwick (O. J. 
Bailey & J. H. Sedgwick) are held and firmly bound in the penal 
sum of five hundred dollars, good and lawful money of the United 
States, to the town of Belmont, and the town of Grenard, formerly 
Crescent, in the county of Iroquois and State of Illinois, and the 
Chicago, Danville & Vincennes Railroad Company, their successors, 
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assigns, and legal representatives, for the payment of which well and 
truly to be made, said obligors hereby bind themselves, their heirs, 
executors, administrators, and successors jointly, severally, and 
firmly by these presents. 

Witness the hands and seals of said obligors this 18th day of July, 
A. D. 1887. 

The condition of this obligation is such that whereas in the cir- 
cuit court of the United States for the northern district of Illinois, 
at the July, 1887, term thereof, to wit, July 5th, 1887, said obligees ob- 

tained a judgment and decree against said obligor, The tna 
31 Life Insurance Company in a certain case in equity then and 
therein pending, in which said obligor was complainant and 
said obligees defendants, upon demurrer by said towns to said com- 
plainant’s bill therein, sustaining said demurrer and dismissing said 
bill of complaint, at complainant’s costs, from which judgment and 
decree said complainant has taken an appeal to the Supreme Court 
of the United States, now if said appellant shall prosecute its said 
appeal to effect, or if it fail to make its plea good, shall answer all 
damages and costs therein, then this obligation to be void ; otherwise 
to remain in full force and effect. | 
[SEAL.] JOHN C. WEBSTER, [SEAL. ] 
Vice- President. 
JAS. H. SEDGWICK, Surety. ‘ese 
O. J. BAILEY, Surety. SEAL. 


Approved : 


WM. H. BRADLEY, Clerk. | 
Endorsed : Filed July 22d, 1887. Win. H. Bradley, clerk. 


32 NORTHERN District OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein The 
‘Etna Life Insurance Company is the complainant and The Town 
of Belmont, The Town of Grenard, now called Crescent, and The 
Chicago, Danville and Vincennes Railroad Company are the de- 
fendants, as the same appear from the files and records of said court 
now remaining in my custody and control. 

In testimony whereof [ have hereunto set my hand and affixed 
the seal of said court at my office, in Chicago, in said district, this 
twelfth day. of September, 1887. 

(Seal of Circuit Court U.S., Northern Dist. Illinois. 1855.] 
WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois, C.C. U.S. No.1185. The Ztna 
Life Insurance Company of Hartford, Connecticut, appellant, vs. The 
Town of Belmont, and The Town of Grenard (now called Crescent). 
Filed October 8, 1887. 
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THE TNA LIFE INSURANCE COMPANY OF HART= 


| FORD, CONNECTICUT, APPELLANT, 


VS. 


THE TOWN OF MILFORD. 


THE NORTHERN DISTRICT OF ILLINOIS. 


FILED OCTOBER 8, 1887. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18387. 


No. 1136. 


THE TNA LIFE INSURANCE COMPANY OF HART- 
FORD, CONNECTICUT, APPELLANT, 


US. 


THE TOWN OF MILFORD. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 
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ETNA LIFE INS. CO. OF HARTFORD VS. THE TOWN OF MILFoRD. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, judge of the district court of the United 
States for said northern district of Illinois, on Tuesday, the fifth day 
of July, in the July term of said court, in the year of our Lord one 
thousand eight hundred and eighty-seven, and of our Independence 


the one hundred and twelfth year. 
WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, 88 : 


JETNA LIFE INSURANCE COMPANY, 
v8 In Chancery. 


THE Town oF MILForRD é¢ al. 


Be it remembered that on the twenty-seventh day of May, 1886, 
came the complainant, by its solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, its bond for costs and 
bill of complaint in said above-entitled cause, which said bond and 
bill are respectively in the words and figures following, to wit: 


2 Bond for Costs. 


NorRTHERN District OF ILLINOIS, 38: 


Circuit Court United States of America. May Term, A. D. 1886. 
In Equity. 
THE AtTna LiFe INSURANCE COMPANY 


v8. 
THe Town or MILFORD ef al. 


I do hereby enter myself security for costs in this cause and ac- 
knowledge myself beund to pay or cause to be paid all costs which 
may accrue in this action, either to the opposite party or to any of 
the officers of this court, in pursuance of the laws of this State and 


of the United States. 


Dated this 24 day of May, 1886. 
O. J. BAILEY. 


Endorsed: Filed May 27, 1886. Wm. H. Bradley, clerk. 
3 In Circuit Court. May Term, A. D. 1886. 


UNITED STATES OF ANERICA, ; 
Northern Dist. of Illinois, 
To the honorable the judges of the circuit court of the United States 
for the northern district of I)linois: 
The AStna Life Insurance Company, a corporation constituted by 
the laws of the State of Connecticut and having its office and prin- 
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cipal place of business at Hartford, in said State, and a citizen of 
said State, brings this its bill in equity against the town of Milford, a 
municipal corporation under the laws of the State of Illinois, situated 
in the county of Iroquois, in said northern district, and a citizen of said 
State of Illinois, and against the Chicago, Danville & Vincennes 
Railroad Company, a corporation under the laws of Illinois and a 
citizen thereof. : 

And thereupon your orator showeth to your honors: 

That in the vear 1865 the said Chicago, Danville & Vincennes 
Railroad Company was incorporated under the laws of the State of 
Mlinois with power to construct a rulroad in suid State from a point 
in Lawrence county by way of Danville to the city of Chicago. For 
more fall information as to the powers and duties of the said rail- 
road company, and as to the location and objects thereof vour orator 
refers vour horors to the act of meorporation mM the Private Laws of 
IMimois, volume 2, page HO. ee 

For the purpose of aiding said company in the construction of its 
railroad the Legislature of Ihinois, on the 7th day of Mareh, 18607, 
passed an act, entitled “An act to authorize cities, towns, or town- 
ships lying within certain limits, to appropriate moneys and levy a 
tax fo aid the construction of the Chicago, Danville & Vincennes 
railroad, approved March 7, 1867,” to which act, as recorded in the 
Private Laws of Illinois, volume 1, page $42, reference may be had. 

Your orator avers that said act authorized all incorporated towns 
and cities and towns acting under township organization lying 
wholly or in part within twenty miles of the east line of the State of 
Illinois, and also between the city of Chicago and the southern 
boundary of Lawrence county, In said State, to appropriate such 
sums of money as they should deem proper to the said Chicago, 
Danville & Vincennes Railroad Company, to aid it in the construc- 

tion of its road, to be paid as soon as the track of said road 
4 should be laid and constructed through such cities, towns, or 

townships: Provided, however, that a proposition to make 
such appropriation should first be submitted to a vote of the legal 
voters of such cities, towns, or townships at # regular, annual, or 
special meeting of which at least ten days’ previous notice should 
be given, and also provided that a vote should be taken on such 
proposition, by ballot, at the usual place of election, and that a ma- 
jority of the votes cast should be in favor of the proposition ; and 
your orator further avers that said act authorized and required the 
authorities of such cities, towns, and townships to levy and collect 
such taxes and to make such other provisions as might be nec- 
essary and proper for the prompt payment of such appropriations so 
made. ) ) 
And your orator showeth to your honors that in and during the 
Vears 1867 and 1868 the town of Milford, in said county of Iro- 
quois, was acting under township organization, pursuant to the laws 
of Tlinois, and was within the limits named in said act, Iving, as it 
did, wholly or in part within twenty miles of the east line of the 
State of Hhmois, and also between the city of Chicago and the south- 
ern boundary of Lawrence county, before named, and so was duly 
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THE TOWN OF MILFORD. 


authorized by said act to make appropriations to said railroad com- 
pany, in the mode prescribed in said act, to aid it in the construc- 


_ tion of its road, and that the authorities of said town were both 


authorized and required to levy and collect such taxes and to make 
such other provisions as might be necessary and proper for the 
prompt payment of such appropriations. 

And now vour orator showeth to your honors that on the 14th day 
of May, 1867, in pursuance of a legal, written notice, duly published 


according to law not less than ten days previously, a legal special 


meeting of the legal voters of the said town of Milford was held 
at the usual place of holding elections in said town, and that said 
meeting being duly organized said voters proceeded to cast their 
votes, by ballot, for and against the proposition to levy and col- 
lect a tax of twenty thousand two hundred and fifty dollars 
($20,250) upon the taxable property af the mbhabitants of said town 
to aid in the construction of said railroad. And your orator saith 
that the votes so cast being duly canvassed and counted it appeared 
that one hundred and fifty-eight of them were in favor of such tax 
and fifteen of them were against it, and that thereupon the propo- 
sition to levy and collect such tax was duly declared carried and the 
proceedings at and relating to said meeting and said vote were duly 
attested by the town clerk of said town and by the moderator of said 
meeting and, as so attested, were bv said town clerk duly recorded 
on the records of said town. 

And your orator further showeth that, on the 16th day of July, 
1868, the said town of Milford, at a special town meeting legally con- 
vened and held, recognized and aftirmed the validity of the appro- 
priation made by the vote above recited and it obligation to pay the 

same by voting an additional appropriation of four thousand 
5 tive hundred ($4,500) dollars to the said railroad company 
for the same purpose, which vote was also duly attested and 


entered upon the records of said town. 


And your orator saith that by the enactments of the Legislature 
of Illinois, above cited, said voters were empowered to bind the said 
town of Milford by said votes, and that said town thereby, then 
and there, became bound to levy and collect the taxes so voted, as 
soon as said road should be laid out and constructed through said 
town, and also bound therewith to pay over to the said railroad com- 
pany the said sum of twenty thousand thousand two hundred and 
fifty ($250,250) dollars, so appropriated by said town to-said company 
under the authority of the said enactments. 

And your orator saith that the said appropriation so made was, 
at or about the time of making the same, entered and recorded by 
the supervisor of said town upon a book kept for that purpose by 
the said railraad company to the intent that the said company 
should have due knowledge and evidence of such appropriation and 
be bound on its part to fulfil the conditions upon which such ap- 
propriation was made. 

And vour orator further saith that the vote and peedings afore- 
said and the said record thereof constituted a valid, legal contract 
in writing, whereby, upon fulfillment by said company of the con- 
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ditions thereof, said town was bound to pay said appropriation to 
said company and to levy and collect such taxes and to make such 
provisions as were necessary and proper for the prompt payment of 
the same, as authorized and required by the said act passed March 
7, 1867, above referred to. 

Your orator saith that the said railroad company had full knowl- 
edge of the said proceedings, votes, and appropriation, and of the 
conditions thereof, assented thereto and complied with the condi- 
tions prescribed in said act of March 7, 1867, and with the condi- 
tions prescribed or implied in said vote, and relying on said appro- 
priations and on the good faith of said town of Milford in keepin 
its obligations under said vote, on or about the — day of July, 1871, 
had laid, constructed, and completed its railroad through the said 
town of Milford; and your orator avers that so the said conditional 
contract, making the said appropriations of $20,250 became an abso- 
lute contract on the part of said town, whereby said town became 
bound to levy and collect such taxes and to make such provisions 
-as were necessary and proper for the prompt payment of the said 
appropriation, according to the true intent and meaning of the 
said act of March 7, 1867, and of the said vote passed under the 
authority thereof. | 

And your orator further showeth to your honors that subsequently 

to the passage of the said act of March 7, 1867, and before the 
6 laying and construction of the said railroad track by the said 

railroad company, to wit, on the 26th day of February, 1869, 
for the purpose of confirming and legalizing appropriations to said 
company, made by municipal corporations under the authority of the 
act of March 7, 1867, before named, and for the purpose of enabling 
such corporations the better to pay such appropriations, the Legisla- 
ture of Illinois passed another act, entitled “An act to legalize certain 
aids heretofore voted and granted, to aid in the construction of 
the Chicago, Danville & Vincennes railroad,” approved February 
26, 1869, to which act, as published in the Private Laws of IIli- 
nois for 1869, volume 3, page 355, reference may be had; and 
also that, on the 24th day of March, 1869, the said Legislature, for 
the like purpose, passed another act entitled “An act to enable towns, 
townships, cities, or counties along the line.of the Chicago, Danville 
& Vincennes railroad to contribute toward the construction of said 
railroad,” approved March 24, 1869, to which act, as recorded in the 
een Laws of Illinois for 1869, volume 3, page 356, reference may 
be had. 

And your orator saith that the said railroad company, relying on 
the provisions of the act of March 7, 1867, and upon the vote and 
acts of the said town of Milford and of its authorities, officers, 
and agents under the same, and also relying upon the said acts 
passed in 1869, accepted the conditions of the said appropriation 
made to it by said town of Milford, and, on the faith thereof, 
laid, constructed, and completed its track through said town. 

And your orator further showeth that on the 30th day of March, 
1871, the said railroad company, relying on the said appropriation 
and on the good faith of the town of Milford in voting and paying 
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the same, had located its railroad through said town and was pro- 
ceeding to construct the same, and that said town, not being able to 
pay said appropriation of $20,250 in money as soon as said con- 
struction through said town should be complete, by its town clerk 
and supervisor, executed its twenty-one bonds, dated March 30th, 1871, 
numbered from No. 1 to No. 21, inclusive, each for the sum of one 
thousand dollars, except No. 21, which was for the sum of six hun- 
dred seventeen ;15, dollars, all payable July Ist; No. 1 to No. 5, in 
1876; No. 6 to No. 8, in 1877; No. 9 to No. 11, in 1878; No. 12 to 
No. 1,4 1n 1879; No. 15 to No. 17, in 1880; No. 18 to No. 21, in 
1881; all bearing interest at the rate of ten per cent. per annum, 
then a legal rate in I)linois, payable on the first day of July in each 
year, as per coupons thereto attached, a copy of one of which bonds 
and of one interest coupon, with a copy of the certificate of registry 
in the office of the auditor of Illinois endorsed on the bond, is hereto 
annexed, marked Exhibit A, and made part of this bill. 

And your orator saith that, on the completion of the said railroad 

through the said town of Milford, and not long after their date, 
7 to wit, on or about the — day of , 1871, the said town, 

: through its authorized agents and officers, delivered said 
bonds to said railroad company, as representing the said appropri- 
ation of $20,250, and as good and valid securities therefor; and your 
orator further saith that the said town of Milford has repeatedly rec- 
ognized and affirmed the validity of said bonds and of the appro- 
priation, which they were intended to represent, by paying the inter- 
est annually accruing thereon, down to and pi Bi the interest 
thereon due July Ist, 1876, and by voting, levying, and collecting 
taxes therefor. : 

And your orator saith that the said Chicago, Danville & Vin- 
cennes Railroad Company, no part of said appropriation hav- 
ing been paid, accepted said bonds in good faith as evidence of 
the debt incurred by said town of Milford by voting in favor of 
said appropriation, and also, believing that thesaid bonds repre- 
sented said debt, so modified that it was payable in time and with 
interest according to the apparent tenor and effect of the said bonds, 
and also accepted said bonds as negotiable securities duly authorized 
by said town of Milford, constituting, in themselves, legal choses 
in action against said town in the hands of the bearer or of any 
person or persons to whom they should have been transferred in 
good faith, either by indorsement or delivery. | 

And so believing, the said railroad company, on or about the — 
day of , 1871, put the said bonds upon the market for sale in 
order to raise the money necessary for the payment of the appropri- 
ation made to it by the said town of Milfurd, believing that the 
purchasers of said bonds would by the purchase of the same be 
substituted to all their rights of action against said town by reason 
of the premises, according to the tenor and effect of said bonds, as 
good and valid negotiable instruments, and that if for any cause 
said bonds should prove not tu be valid as negotiable instruments, 
constituting in themselves good causes of action, that they were, at 
least, evidences of debt, entitling the purchasers and holders thereof 


°. 
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to recover of said town of Milford the several amounts named in 
them, with the lawful interest thereon, according to their tenor, and 
so believing said railroad company, by means of their agents, serv- 
ants, or assigns, sold the said bonds in the market. | 

And your orator saith that on or about the Ist day of , 1871, 
your orator, in like manner believing that said bonds were evidences 
of debt against said town, representing said appropriation, and were 
good and valid negotiable instruments, entitling the holder to recover 
of said town the moneys therein specified, according to the apparent 
tenor and effect of said bonds, purchased the same in the market 
and paid therefor the sum of twenty thousand ($20,000) dollars, 
which moneys came to the use of the said railroad company, or of 
its assigns, in satisfaction of all claims which said company, or its 

assigns, had against the said town by reason of said appropri- 

8 ations or of said bonds to the extent represented or intended 

to be represented by said bonds and as the consideration of 
the assignment of such claims to your orator. 

And your orator saith that the intent and purpose of the said rail- 
road company, its agents, servants, or assigns, In selling and deliv- 
ering to your orator the said bonds, and in receiving the said 
money therefor, was to subrogate your orator to all rights which said 
company had against the said town of Milford by reason of said 
wns or by reason of the said appropriation to the extent repre- 
sented or intended to be represented by said bonds, and that the 
intent and purpose of your orator in purchasing said bonds and 
paying its money therefor was to acquire such rights and to be 
subrogated thereto. } 

And your orator avers that by reason of the facts herein alleged 
your orator was, in equity, subrogated to suid rights, and is entitled 
to enforce the same against said town of Milford by exhibiting 
this its bill in equity against said town to this honorable court, 
and that said town, by its acts and votes herein recited, and by 
paying to your orator the interest on said bonds, and levying 
and collecting taxes therefor, admitted the subrogation of your orator 
to such rights and the title of your orator to enforce such rights 
against said town, and is forever estopped from denying the same. 

' And your orator further saith that up to the first day of July, 1876, 
to which date the said town paid the interest on said bonds, your 
orator had no knowledge, information, or belief that said town 
claimed that said bonds or that said appropriation were not legal 
and valid and binding on said town. 

And now your orator showeth to your honors that on or about 
the 26th day of June, 1876, the said town of Milford then 
in the full enjoyment of the benefits of said appropriation, hav- 
ing received the full consideration therefor, notwithstanding its 
acts and votes aforesaid, exhibited its bill in equity to the judges 
of the honorable circuit court for the county of Iroquois afore- 
said against your orator as the holder of said bonds, so called, and 
against certain other persons whom it is not material to name, alleg- 
ing, in substance, the making and issuing of said bonds, as herein 
stated, that the same were delivered to vour orator, that your orator 
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was the holder thereof, and that the same were made and issued 
without authority of law and were invalid, and praying the court 
so to decree and to enjoin your orator from collecting the same and 
for other relief,as by the record in the cause, upon reference thereto, 
will fully appear. | 3 
The circuit court, to which said bill was exhibited, dismissed the 
same, and thereupon the said town appealed from the decree 
9 of dismissal to the honorable the supreme court for the north- 
ern grand division of Illinois, the court of highest and ulti- 
mate jurisdiction in said State, which court, at a term thereof holden 
on the 12th day of September, 1876, reversed said decree, held that 
said bonds were void as issued without authority of ‘law, and 
remanded the cause to the said circuit court for further proceed- 
ings. Whereupon the said circuit court passed a decree in conform- 
ity with the opinion of the said supreme court, adjudging the said 
bonds void, as having been made and issued without authority of 
law, and enjoined your orator from collecting the same. : 

For the better information of your honors your orator refers to 
the bill and decree in said cause, and also refers to the opinion of 
the said Supreme Court in the Town of Middleport vs. The tna 
Life Insurance Company and others, reported in the Reports of 
Legal Decisions for the State of Illinois, volume 82. . 

Your orator saith that while the said supreme court held and the 
said circuit court adjudged that the said bonds were made and issued 
without authority of law, and that, therefore, no action could be 
sustained on them as negotiable instruments in the hands of bona 
fide holders for value, neither of said courts held or adjudged that 
the said appropriation of money, voted by the said town of Mil- 
ford to said railroad company was not good and valid in law and 
did not constitute a good cause of action, which said prin Fy. and 
your orator; subrogated to the rights of said company, could enforce 
against said town of Milford. 

Your orator submits to your honors that, on the contrary, said 
courts impliedly admit the validity of said appropriations, since they 
limit their opinion and judgment to the question of the validity of 
the bonds, and merely decide that as such they were issued without 
authority of law, so that neither the said railroad company nor any 
person claiming through them could maintain an action on them. 
The said bill contained allegations to the effect that said appropria- 
tion was void because the said railroad company had not completed 
its road before the time when the provisions of the constitution of 
Illinois prohibiting such appropriation went into effect ; but said 
courts did not so decide, but simply decided that the bonds were 
void as made, and issued without authority of law. 

Your orator avers that by the issue and delivery of said bonds to 
the said railroad company, ratified and confirmed as herein recited, 
and by the acceptance of said bonds by said railroad company, the 
obligation incurred by the town of Milford, in making said appro- 


| propriation was so modified that said appropriation, instead of being 


payable upon the completion of said road through the town, became 
payable in time, with interest, as provided in said bonds; and 
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10 your orator avers that the said bonds were and are evidences 
of debt, so payable, and your orator saith that, although said 
courts decided that said bonds as bonds, constituting in themselves 


causes of action, were void, as having been made and issued without — 


authority of law, they did not decide that they were not legal evi- 
dences of debt, payable with interest as therein specified. 

And your orator, upon information and belief, saith that the 
said town of Milford, pretends, and will claim before the court 
upon the trial of this cause, that by said decree of the circuit 
court of Iroquois county, all the matters herein alleged as consti- 
tuting rights of action against it have been adjudicated so that your 
orator is estopped from asserting them again, but your orator alleges 
and shows to your honors that such pretence is unfounded, and that 
all such matters remain open and unaffected by said decree, as by 
the said decree the bill of complaint in the cause, on record in said 
court, and the opinion of the Supreme Court of Illinois, herein be- 
fore cited, reference thereunto being had, will fully appear. 

And your orator avers that by the issue, delivery, and acceptance 
of said bonds in manner aforesaid the obligation incurred by said 
town of Milford in making said appropriation was so modified 
that said appropriation, instead of being payable on the completion 
of said road through the town, became payable on time, with inter- 
est, in manner specified in said bonds, and further saith that if it 
was not so modified that then in that case said appropriation re- 
mained unaffected and unimpaired by reason of said bonds, so that 
said company had the right to recover the same of said town, such 
issue, delivery, and acceptance, notwithstanding, together with law- 
ful interest for ‘he detention thereof, and your orator saith that in 
either cuse your orator, by reason of the facts herein alleged, was 
subrogated to all the rights which the said railruad company had 
against the said town of Milford. 

And your orator further saith that no part of the principal sum 
named in said bonds and no part of said appropriation has ever 
been paid, but that, on the contrary, the said town of Milford, 
whose. duty it is to pay the same, denies all liability therefor, and 
unjustly detains from your orator the moneys due thereon; and your 
orator avers that by reason of such unjust detention the said town 
is liable in law and in equity to pay interest as damages for such 
unjust detention. 

Ever since the purchase of said bonds as aforesaid your orator 
has continued to hold and now holds the same, and has been and 
now is the holder of all the rights which the said railroad company 
or its assigns had against the said towns, byreason of the premises. 

Your orator therefore prays your honors by proper orders 

11 and decrees to declare your orator subrogated to all the 
rights of said railroad company or of its assigns, against 

said town -by reason of the premises to ascertain the amount 
due to your orator by reason of the facts herein alleged and 
the interest which has thereon accrued, either as interest or as 
damages for the delay of payment, and to adjudge and decree that 
the town of Milford shall pay to your orator the amount so 
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found due, and the interest thereon, and shall without delay levy 
and collect all taxes necessary for such payment, together with the 
costs of this proceeding, and iu ascertaining the amount due, in case 
your honors shall be of opinion that the obligation incurred by 
said appropriations were modified by the issue, delivery, and accept- 
ance of said bonds as herein alleged, then and in that case to find that 
said amount is the principal sum of twenty thousand six hundred 
seventeen ;45, ($20,617.15) dollars named in said bonds, and the in- 
terest thereon, according to the tenor of said bonds, less the interest 
paid as aforesaid up to July 1,1876; but in case your honors shall be 
of opinion that said obligation was not so modified, then and in that 
case to find that the amount which the said town of Milford shall 
pay to your orator is the amount of said appropriation, to wit, the 
sum of twenty thousand two hundred and fifty ($20,250) dollars, 
and the lawful interest thereon for the detention of the debt. 

And your orator prays your honors to enforce the rights of your 
orator in the premises by writs of mandamus and by such cther and 
further orders and decrees according to the course of equity as shall 
be necessary and proper to afford the relief herein prayed for, and to 
grant such other and further relief as shall be equitable, just, and 
proper, together with the costs of this proceeding. 

our orator saith, upon information and belief that some time 
after your orator purchased said bonds and became subrogated 
to the rights of the said Chicago, Danville & Vincennes Railroad 
Company, as herein alleged, but at what precise time your orator 
does not know, the said company became insolvent, and was 
by this honorable court placed in the hands of a receiver, to wit, 
W.H. Leyford, of , and vour orator asks permission of this 
court to make said receiver as such also a party defendant hereto. 

May it please your honors, the premises considered, to grant to 
your orator a writ of subpcena issuing out of this honorable court 
and under its seal, directed to the said town of Milford and to 
the said Chicago, Danville & Vincennes Railroad Company, also 
defendants herein, commanding them to appear and answer to this 
bill of complaint. 

To the end, therefore, that the said town of Milford may, if it 

can, show why your orator should not have the relief herein 
12 prayed for, your orator prays that the said defendant may full, 
distinct, and perfect answers make to all and singular the 
allegations in this bill contained, either admitting or denying the 


same, but not under oath, your orator hereby expressly waiving such 
oath, as by the rules of the court permitted, and that the other de- 
fendants may make such answers as they shall be advised to make. 
THE TNA LIFE INSURANCE COMPANY, 
By its solicitors, BAILEY & SEDGWICK. 


FRANCIS FELLOWES, Of Couneel. 


2—1136 


SE SE LEER EEL. OY Met ORE 


10 THE .ETNA LIFE INSURANCE CO. OF HARTFORD, CONN., VS. 


13 | JFoxHipit A. 
Unitep States OF AMERICA, State of Illinois: 


Milford Township Railroad Bond. 
No. —. $1,000. 


Know all men by these presents that the township of Milford, 
in the county of Iroquois and State of Illinois, acknowledges itself 
to owe and be indebted in the sum of one thousand dollars, lawful 
money of the United States of America, which sum of money the said 
township of Milford promises to pay to the bearer at the American 
Exchange National Bank in New York on. the first day of July, in 
the year one thousand eight hundred and seventy-eight, with inter- 
est thereon at the rate of ten per centum per annum, which interest 
shall be payable yearly on the first day of July, in each year, at the 
American Exchange National Bank in New York, upon presentation 
and delivery of the warrants or coupons severally hereto annexed 
until the payment of the said principal sum. 

This bond is issued under and by virtue of a law of the State of 
Illinois entitled “An act to authorize cities, towns, or townships lying 
within certain limits to appropriate moneys and levy a tax:to aid 
the construction of the Chicago, Danville & Vincennes railroad,” 
approved March 7, 1867, and in accordance with the vote of the 
electors of said township, taken ata special town meeting held on the 
fourteenth day of May, A. D. 1867, and a certain other special town 
meeting held in and for said township on the sixteenth day of July, 
A. D. 1868, in accordance with said act ; also under and by virtue of a 
law of said State entitled “ An act to legalize certain aids heretofore 
voted and granted to aid in the construction of the Chicago, Danville 
& Vincennes railroad,” approved February 26, 1869; and the faith 
of said township is hereby pledged for the payment of said princi- 
pal sum and interest as aforesaid. 

In witness whereof the supervisor and clerk of said township of 
Milford have subscribed this bond this thirtieth day of March, one 
thousand eight hundred and seventy-one. 

7 J. F. WAGNER, Supervisor. 

J. HALL, Clerk. 


[Twenty-five cent revenue stamp on the bond.] 


Milford Township Railroad Bond. Interest Warrant. 
Amount. No. 


On the first day of July; one thousand eight hundred and seventy- 
nine, the township of Milford, Iroquois county, State of Illinois, will 
pay to the bearer $ at the American Exchange National 
Bank of New York, being one year’s interest on bond numbered as 


above. 
J. F. WAGNER, Supervisor. 
J. HALL, Clerk. 
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AuDITOR’s OFFICE, ILLINOIS, SPRINGFIELD, July 26, 1871. 


I, Charles E. Lippincott, auditor public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day, pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” in farce April 16, 1869. : 

ein testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid, ; 
C. E. LIPPINCOTT, 
Auditor Public Accounts. 
(Auditor’s Office, Springfield.) 


Endorsed : Filed May 27, 1886. Wm. H. Bradley, clerk.’ 


14 On the same day, to wit: On the twenty-seventh day of 

May, 1886, there issued out of said clerk’s office a writ of 
subpoena in said entitled cause, which said writ, together with the 
return of the marshal thereto attached, are in the words anfl figures 
following to wit: 
Subpena. : 
UnitEp STATES OF AMERICA, t 

Northern District of Illinois, 


The United States of America to the town of Milford, Iroquois county, 
Illinois, the Chicago, Danville and Vincennes Railroad Company, 
aud W. H. Leyford, receiver of said railroad company, Greeting: 
We command you and every of you that you appear before our 

judges of our circuit court of the United States of America for the 

northern district of Illincis at Chicago, in said district, on the first 

Monday in the month of July next, to answer the bill of complaint 

of the tna Life Insurance Company, a corporation, &., this 

day filed in the clerk’s office of said court, in said city of Chi- 
cago, then and there to receive and abide by such judgment and 
decree as shall then or thereafter be made; upon pain of judgment 
being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

15 Witness, the Hon. Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States of America, at Chicago 
aforesaid, this 27th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six, and of our independence the 
110th year. 

(sear..] WM. H. BRADLEY, Clerk. 


Memorandum. 


The above named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office of 
said court at Chicago aforesaid, on or before the day to which the 
above writ is returnable, the complainant’s bill will be taken against 
them as confessed and a decree entered accordingly. 

WM. H. BRADLEY, Clerk. 
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Marshal's Return. 


I have duly served the annexed writ in the following manner, to 
wit : . 3 

Upon the town of Milford, Iroquois county, Illinois, by person- 
ally delivering a true copy theféof, to Alba Jones, supervisor of 
said town, on the eight- day of June, A. D. 1886. 

I also served the same upon the Chicago, Danville and Vin- 
cennes Railroad Company therein named, by personally delivering 
to Joseph O. Rutter, a director of said company, a true copy 

thereof on the eleventh day of June, A. D.1886. | 
16 I also served the same upon W. H. Leyford, receiver of 
the Chicago, Danville & Vincennes Railroad Company, by 
personally delivering to him a true copy thereof on the 7th day of 


June, 1886. 
FREDERICK H. MARSH, 
U. S. Marshal. 
By WILL H. DUTCHER, Deputy. 


Endorsed: Filed June 12, A. D. 1886. Wm. H. Bradley, clerk. 


17 Afterwards, to wit, on the seventh day of July, 1886, came 

the Town of Milford, by its solicitor, and filed in said clerk’s 
office its demurrer to the bill in said entitled cause, which said de- 
murrer is in the words and. figures following, to wit : 


Demurrer. 


In United States Circuit Court, Northern District of Illinois. July 
Term, 1886. 


The demurrer of the Town of Milford to the bill of complaint 
of the ‘Etna Life Insurance Company against the Town of Milford 
and others. 


This respondent, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of complaint contained 
to be true in manner and form as therein set forth, doth demur to 
said bill, and for cause thereof shows— — 

That said bill does not contain any matter of equity whereon > 
this court can ground any decree or give complainant any relief as 
against this respondent. 7 | 

Second. It appears by said bill that the same is exhibited against 
respondent and the Chicago, Danville and Vincennes Railroad 
Company and William Lyford, its receiver, as respondents thereto, 
and the facts set forth in said bill show that the same relief cannot 

be granted against all of said respondents, and said bill fails 
18 to state such facts as show said respondents are all jointly 
liable, but the facts stated show that this respondent, if 
liable in any manner, is not liable jointly or in any way connected 
with the others, and said bill is multifarious. — 
Third. That said bill fails to show or set forth any written agree- 
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ment on which suit is brought that would in any way bind this re- 
spondent, and fails to show that any cause of action exists against 
this respondent that arose within five years last past before the 
bringing of this suit. | : 

Fourth. Said bill fails to show and set forth any written agreement 
on which suit is brought that would in any way bind respondent 
on which has arisen a cause of action within the last ten years prior 
to bringing said suit. : 

Fifth. Said bill set forth facts that show great laches on part of 
complainant, and such laches that a court of equity will not relieve 
against unless facts are shown causing the delay, which are entirely 
wanting in this bill. 

Sixth. Said bill contains many blanks of dates and names and 
nothing from which you can ascertain what said blanks mean. 

Wherefore and for other good causes of demurrer appearing in 
said bill this respondent doth demur thereto and humbly demands 
the judgment of this court whether it shall be compelled to make 

any further or other answer to said bill, and prays to be hence 
19 dismissed with its costs and charges in this: behalf most 


wrongfully sustained. 
ites TOWN OF MILFORD, 
By ROBERT DOYLE, 
Its Solicitor. 


I certify that, in my opinion, the foregoing demurrer of the Town 
of Milford to the bill of complaint of the Etna Life Insurance Com- 
pany, complainant, is well founded in law and proper to be filed in 


the above cause. 
ROBERT DOYLE, 
Sol. for Town of Milford. 


UnsItTED STATES OF AMERICA, t ae 


Northern District of Illinois, froquois County, 


Alba Jones, supervisor of the town of Milford, one of the re- 
spondents, on oath states that he has heard read the foregoing 
demurrer to the bill of complaint of the tna Life Insurance Com- 
pany in this suit, and that the same is not interposed for the purpose 
of delaying said suit or any proceedings therein. 

| A. M. JONES. 


Subscribed and sworn to before me, a notary public of Iroquois 
Co., Ill., by Alba Jones, supervisor of town of Milford, this 6th day 
of July, A. D. 1886. 
_[seaL.] _ W. F. PIERSON, 

| Notary Public. 


Endorsed : Filed July 7, 1886. Wm. H. Bradley, clerk. 


- 20 Afterwards, to wit, on the thirteenth day of June, 1887, 


there was filed in said clerk’s office a stipulation in said en- 
titled cause, which said stipulation is in the words and figures fol- 
lowing, to wit: 
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Stipulation. 


In the United States Circuit Court, Northern District of Illinois. 
May Term, A. D. 1887. 


THE /EéTNa LIFE INSURANCE COMPANY 
vs. Bill in Equity. 


THE Town oF MILForp et al. 


THE AttNA LIFE INSURANCE COMPANY 
v8. bain in Equity. 
THE Town or MIDDLEPORT, ef al. 
THE /ETNA LIFE INSURANCE COMPANY 
vs. bn in Equity. 
THE Town or BEvmMoxt et al. | 
It is hereby stipulated that the decision of the demurrers to com- 
plainants’ bills in said cases is submitted to the court on the follow- 
ing printed briefs, the court, or any presiding judge therein to take 
the cases an said demurrers on: 
1st. Briefs of Robert Doyle, solicitor for said towns. 
2nd. Brief (same in each case) of Bailey & Sedgwick, solicitors for 
said complainant. | 
21 3rd. Argument (same in each case) of Francis Fellows, of 
| counsel for complainant. 
4th. Brief in reply of Robert Doyle to said briefs and arguments 
of Bailey & Sedgewick and Francis Fellows; same in each case. 
5th. Note of Bailey & Sedgwick on new citations in said brief in 
reply. | 
The judge deciding is requested to notify counsel so they may be 
present at decision and take such steps thereupon as they may deem 
— and as are proper in each case as to answering or abiding 
y demurrers or amending bills or appealing. 
ROBERT DOYLE, 
Sol. for Towns. 
BAILEY & SEDGWICK, 


Sol’rs for Comp’ts. 
Endorsed : Filed June 13, 1887. Wm. H. Bradley, clerk. 


22 On the same day, to wit, on the thirteenth day of June, in 

the adjourned May term of said court, 1887, in the record of 
the proceedings thereof in said entitled cause before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
Erna Lire [NsuRANCE COMPANY 
ee. | In Chancery. 
Town OF MILForRD ef al. 


It appearing to the court that the defendant, Chicago, Danville 
and Vincennes Railroad Company has been served with process, 
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but has not appeared herein, and it being now three times solemnly 
called in open court to appear and plead, answer, or demur to the 
complainant’s bill, comes not, but makes default, it is thereupon 
ordered that its default be entered and that said bill be taken as 
confessed and true as against said defendant company. | 

And now come the parties, by their solicitors, and the demurrer 
of the Town of Milford is submitted to the court under stipulation 
this day filed and upon briefs, and by the court taken under advise- 
ment. 


23 Afterwards, to wit, on the fifth day of July, in the 
July term of said court, 1887,in the record of the proceedings 

thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 

trict judge, is the following entry, to wit: ° : - 


Decree. 


JETNA LIFE INSURANCE COMPANY 
v8. In Chancery. 
Town OF MILFORD e¢ al. 


Now again come the parties, by their solicitors, and the court 
having considered the demurrer of the town of Milford to the bill 
herein, sustains the same. It is thereupon ordered and adjudged 
that suid bill be dismissed for want of equity at complainant’s 
costs and thatexecution issue therefor. : 


24 Afterwards, to wit, on the seventh day of July, 1887, came 

the complainant, by its solicitors, and filed in said clerk’s 
office its motion for appeal in said entitled cause, which said motion 
for appeal is in the words and figures following, to wit: 


Motion for Appeal. 


In the Circuit Court of the United States, Northern District of Ili- 
nois. July Term, A. D. 1887. 


THe Attna Lire INsuRANCE Company, Complainant, 
v8. 
THe Town oF MELForD é al., Defendants. 
Bill in equity. | 
Now comes said complainant and prays said court for an appeal 
from its final order and decree of July 5th, 1887, sustaining the de- 
murrer of said town to said bill and dismissing said case, and asks 
the court for sixty days or such reasonable time as the court may 


allow within which to present its appeal bond in its said appeal to 


the Supreme Court of the United States. 
BAILEY & SEDGWICK, 
Complainant's Solicitors. 


Endorsed : Filed July 7, 1887. Wm. H. Bradley, clerk. 


On the same day, to wit, on theseventh day of July, in the 
July term of said court, 1887, in the record of the proceedings 
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thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


ETNA LIFE INSURANCE COMPANY “e 
vs. In Chancery. 
Town OF MILFORD éé al. | 


Now comes the complainant, by its solicitor, and prays an appeal 
from the decree of dismissal herein to the Supreme Court of the 
United States, which is allowed upon said complainants giving bond, 
according to law, in the penal sum of five hundred dollars, with 
surety, to be approved by the clerk. : 


26 Afterwards, to wit, on the twenty-second day of July, 1887, 
there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 
Appeal Bond. 


Know all men by these presents that the tna Life Insurance 
Company, of Hartford, Connecticut, and Jas. H. Sedgwick & O. J. 
Bailey, sureties, are held and firmly bound in the penal sum 
of five hundred dollars, good and lawful money of the United 
States, to the town of Milford, in the county of Iroquois and State 
of Illinois, and the Chicago, Danville & Vincennes Railroad Com- 
py, their successors, assigns, and legal representatives, for the payment 
of which well and truly to be made, said obligors hereby bind them- 
selves, their heirs, executors, administrators, and successors jointly, 
severally, and firmly by these presents. | 

Witness the hands and seals of said obligors this 18th day of July, 
A. D. 1887. | 

The condition of this obligation is such that whereas in the cir- 
cuit court of the United States for the northern district of Illinois, 
at the July, 1887, term thereof, to wit, July Sth, 1887, said obligees ob- - 
tained a judgment and decree against said obligor, The tna Life In- 

surance Company In a certain casé in equity then and therein 
27 pending, in which said obligor was complainant and said 
obligees defendants, upon demurrer by said towns to said com- 
plainant’s bill therein, sustaining said demurrer and dismissing said 
bill of complaint, at complainant’s costs, from which judgment and 
decree said complainant has taken an appeal to the Supreme Court 
of the United States. Now if said appellant shall prosecute its said 
appeal to effect, or if it fail to make its plea good, shall answer all 
damages and costs therein, then this obligation to be void ; otherwise 
to remain in full force and effect. 7 
[sEat. ] JOHN C. WEBSTER, [SEAL] 
Vice- President. 
JAS. H. SEDGWICK, Surety. [sEat. 
| O. J. BAILEY, Surety. SEAL. 
Approved : | 
WM. H. BRADLEY, Clerk. 


Endorsed : Filed July 22d, 1887. Wm. H. Bradley, clerk. 


THE TOWN OF MILFORD. 


28 NORTHERN DIstTRIcT OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foreguing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein The 
tna Life Insurance Company is the complainant and The Town 
of Milford and The Chicago, Danville and Vincennes Railroad Com- 
pany are the defendants, as the same appear from the files and 
records of said court now remaining in my custody and control. 

In testimony whereof [ have hereunto set my hand and affixed 
the seal of said court at my office, in Chicago, in said district, this 
twelfth day of September, 1887. 

[Seal of Circuit Court U.S., Northern Dist. Illinois. 1855.) 
WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois, C.C. U.S. No.1136. The tna 
Life Insurance Company of Hartford, Connecticut, appellant, vs. The 
Town of Milford. Filed October 8, 1887. 
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THE TNA LIFE INS. CO. 
vs. 
TOWN OF BELMONT, et ai. 


THE TNA LIFE INS. CO. 
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BRIEF AND ARGUMENT .OF J. H. SEDGWICK 
AND 0. J. BAILEY, Counsel for Appellant. 
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THE AZETNA LIFE INS. eh LVo. 1,334. 


vs. Appeal from U. S.. 
THE TOWN OF MIDDLE- [ Circuit Court, Northern 
PORT, et al. 


District of Illinois. 


No. 1,136. 


THE ETNA LIFE INS. CO. ) wage ge WY. S. 
Circust Court, Northern 


vs. 
TOWN OF MILFOD, et .al. | District of Minois. 


LVo. 1,135. 


THE AETNA LIFE INS. CO. Appeal from U. S. 
vs. | Circuit Court, Northern 


TOWN OF BELMONT, e¢ al. \ District of lenots. 


BRIEF AND ARGUMENT OF J. H. SEDGWICK 
AND O. J. BAILEY, Counsel for Appellant. 


STATEMENT. 


There is no substantial difference in these cases. What 
is said of one is applicable to ali, unless a distinction is in- 
dicated. The court below sustained the demurrers of the 
defendant towns to appellant’s bills of complaint, and 


dismissed the bills for want of equity. The statement of 
complainant’s case is contained at large in its bills in the 
record, to which it respectfully refers. Take that in the 
Middleport case for example. 


It states, in substance, that at an election of the legal 
voters of the defendant town, held June 8th, 1867, it was 
voted, by ballot, to levy and collect a tax of $15,000'upon 
the taxable property of the inhabitants of the town, to. aid 
in the construction of the Chicago, Danville & Vincennes 
Railroad. That the proceedings, duly attested by the town 
clerk and the moderator of the town meeting, were there— 
upon duly recorded by said town clerk upon the records of 
said town. That the power to bind said town by such vote 
was conferred in an act of the legislature of Illinois, approved 
March 7th, 1867, entitled “An act to authorize cities, towns 
or townships, lying within certain limits, to appropriate 
moneys and levy a tax to aid the construction of the Chi- 
cago, Danville & Vincennes Railroad.” For said Act see 
Vol. 1, p. 842 Private Laws Illinois, 1867. So much thereof 
as is deemed necessary to the. decision of this case, is as 
follows: | 

‘SECTION I. Allincorporated towns and cities, and town- 
ships acting under the township organization law, which lie 
wholly or partly within twenty miles of the east line of this 
state, and also between the city of Chicago and the south- 
ern boundary of Lawrence county, be and the same are 
hereby severally authorized to appropriate such sum of 
money as they may deem proper to the Chicago, Danville 
& Vincennes Railroad company, to aid in the construction 


3 


of the road of said company, to be paid to said company as 
soon as the track of said road shall have been located and 
constructed through said city, town or township respective- 
ly; provided, however, that the proposition to appropriate 
money to said company shall be first submitted to a vote 
of the legal voters of said respective townships, towns or 
cities, at a regular annual or special meeting, by giving at 
least ten days’ notice thereof; and a vote shall be taken 


e 


thzreon by ballot at the usual place of election; and if the 
majority of votes cast shall be in favor of the appropriation, 


then the same shall be made, otherwise not. 


“Sec. 2. The authorities of said townships, towns or 
cities respectively are hereby authorized and required tolevy 
and collect a tax and make such provisions as may be neces- 


sary and proper for the prompt payment of the appropria- 
tions under the provisions of this law.” 


The laws of 1869, hereafter referred to, are, so far a 
pertinent to this case, as foliows: 


Private Laws of Illinois 1869, vol. 3, p. 355. 


“An act to legalize certain aids heretofore voted and 
granted to aid in the construction of the Chicago, Danville 
& Vincennes Railroad, in force February 6, 1869. 


: “Sec. 1. Be it enacted, etc., That the taxes, aids and 
appropriations heretofore voted by towns, townships or 
cities alung the proposed route of the Chicago, Danville & 

- Vincennes Railroad, or in the vicinity of said railroad, be 

and the same are hereby legalized, ratified and confirmed. 


# + # 


“Src. 2. Said towns, townships or cities shall be liable 
to pay said donations, aids or appropriations, upon the terms 
and conditions by them voted, whenever said railroad shall 
he completed into or opposite to said towns, townships or 


cities, as the case may be. 


“Sec. 3. Forthe purpose of facilitating the payment of 


the said aids, contributions or appropriations, when the time | 


of pay:nent shall arrive, as hereintofore provided, the proper 
authorities of said towns, cities or townships are authorized 
and required to levy and collect a sufficient per cent. to meet 
and liquidate said aids, contributions or appropriations, or 
said towns, cities or townships may borrow money and issue 
bonds therefor for the purpose of paying said aids.” * * * 


Private Laws of Illinois 1869, vol. 3, p. 350. 

«+ An Act to enable towns, townships, cities or counties 
along the line of the Chicago, Danville & Vincennes Rail- 
road to contribute toward the construction of said railroad. 
In force March 24th, 1869. 


“Sec. 4. The authorities of any township, town or city— 
such township, town or city having voted to contribute aid 
in the construction of said railroad—may borrow money to 
promptly meet such contribution, and issue bonds of such 
township, town or city, * * * and shall have power to 
levy and collect such taxes as may be necessary to pay ac- 


cruing interest, or pay the principal sum.” 


«Sec. 8. Allaids, contributions or appropriations here-. 


tofore voted or ordered in the counties of * * Iroquois, 


either of townships, towns, cities or counties, are hereby 
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ratified and confirmed upon the terms and conditions by 
them or each of them so voted orordered. * * # 


The bill further avers that said vote, andthe proceed- 
ings connected therewith, and the record thereot in the rec- 
ords of the town, constituted a valid legal contract in writing, 
then and there binding upon the town, whereby, upon ful- 
fillment by said railroad company of the conditions thereof, 
the town was bound to pay such appropriation to said com- 
pany, and levy and collect the necessary taxes therefor on its 


taxable property; that is, when the railroad was laid out 


and constructed through the town, as provided for in the 
conditions of the vote. That the railroad assented thereto, 
complied with said conditions, and constructed its road in 
July, 1871; and therefore said conditional contract of the 
town became absolute. That to further confirm and legal- 
ize the same, the legislature of Illinois, in 1869, passed the 
two other acts above cited, contained in Private Laws for 
that year, vol. 3, pp 355, 356. And the bill recites further 
acts of record by said town recognizing the binding force of 
said contract, and its payment of interest until and including 
July, 1876, on the bonds issued to fund the same. That 
said bonds were issued by the supervisor and town clerk of 
said town, thereto instructed by the board of auditors, and 
other township authorities and voters, varying a little in the 
several cases, under supposed authority contained in said 
acts of the legislature, and were delivered to said company 
on the completion of its road, as above, and by it received, 
in good faith, and in like manner, and like good faith, sold 
to and bought by complainant for $14,700 cash in the Mid- 
dleport case; in the others for like substantial sums. That 
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the complainant thereby became the equitable assignee of | 


the contract by the town with the railroad company to levy 


‘ and collect for its benefit said appropriation of $15,000 in 


the Middleport case, other sums in the other cases, suffi- 
cient to give jurisdiction. 


It is to enforce this equity, and be subrogated to the 
rights of the railroad company in and to that contract, that 
the bill is brought in this case. For it goes on to show: 
That the bonds, as interest-bearing, negotiable instruments, 
were afterwards, Sept. term, 1876, declared invalid by the 
Supreme Court of Illinois, in Zina Life Jus. Co. v. The 
Town of Middleport, 82 Ill., p. 562, though the appropria- 
tion of the $15,000.00 was conceded to be a valid one. 


The railroad company was made a party defendant to 
the bill, and defaulted. 


The town, (in the Belmont case the towns) demurred, 
setting forth special causes: 


1. Want of equity on face of bill. 
2. Multifariousness. . 


3 No written agreement by town; five year statute 
of limitation. 


4. No written agreement by town; ten year statute 


of limitatiou. 


5. Laches of complainant. 


6. Unfilled blanks in bill. 
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This demurrer being submitted to the court below upon 
brief of counsel, the court, Blodgett, judge, delivered an opin- 
ion sustaining the demurrer for the 3d cause above, five year 
statute of limitation, and dismissed the bill for want of equity. 
This presents the question whether the vote by ballot of the 
electors of the town, duly assembled in town meeting 
pursuant to law, with authority of law to bind the town, vot- 
ing an appropriation to a railroad company, upon condition 
of the location of the road through the town and making a 
village therein a point thereon, the vote with its conditions 
and the proceedings in connection therewith being entered 
of record in the public records of the town pursuant to law, 
is a contract in writing in favor of the railroad company, 
which, when in due time accepted and complied with by 
the company, as shown by the same records, might be the 
foundation of an action by the company against the town 
within sixteen years thereafter, under the following statute of 
limitations, in force in Illinois when the vote was taken. 


« All actions founded upon any promissory note, simple 
contract in writing, bond, judgment or other evidence of tn- 
debteduess tn writing, made, causcd or entered into after the 
passage of this act, shall be commenced within sixteen 
years after the cause of action accrued, and not thereafter.” 
Special laws Illinois, 1849, p. 44, Sec. 1. | 


If, as we contend, the above statute of limitations, if 
any, is to govern, then the court below committed error; the 
demurrer should have been overruled. Since the road was 
completed through the town in Julv, 1871. Then, first, the 
cause of action against the town on the vote, accrued in 


favor of the railroad company. The action was com- 
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menced in May, 1886, less than sixteen years after its cause 
accrued. There is no ten year limitation that can affect it, 
since, when this cause of action accrued there was no ten 
year limitation law in force in Illinois. Such a law was 
first in force July 1, 1872, and by its terms is not applicable 
to a cause of action prior thereto. 


But if the second section of the first above quoted lim- 


_ itation act is to govern, which reads as follows: “ All actions 


founded upon accounts, bills of exchange, orders, or upon 
promises not in writing, express or implied, made after the 
passage of this act, shall be commenced within five years 
next after the cause of action shall have accrued, and not 
thereafter,” then we cannot claim to have commenced the 
action within five years, the court below was right, and 
committed no error in dismissing the bill. 


ASSIGNMENT OF ERRORS. 


We assign for error in the decree of the court below, 
in each case: 


1st. The sustaining of the demurrer of defendent town 
to complainant’s bill and the dismissing the bill. 


2d. The judgment of the court below that the cause 
of action stated in complainant’s bill is founded upon a prom- 
ise not in writing, instead of being founded upon evidence 
of indebtedness in writing, the consequent finding by said 
court that said cause of action was barred at the time of the 
commencement of this suit, and the dismissal of complain- 
ant’s bill therefor. 


—_ 


BRIEF OF ARGUMENT. 


‘ The points of law to be discussed arise upon the state- 
ments of facts as contained in complainant’s bill—pp. 3-13 
of record; which sets forth: : 


1. The making and validity of the contracts between 
the town and the Railroad Company, and the evidencing 
the same of record; making an evidence of indebtedness in 


writing—pp. 3-6. 


2. The proceedings concerning the issue of the bonds 
thereon—pp. 6-8. : 


3. The purchase of the bonds by complainant, and 
its consequent subrogation to the rights of the Railroad 
Company in the contract, to fund which they were given— 


pp. 8-9. 


4. The proceedings in the Illinois Courts by which 
such bonds were declared void as negotiable instruments 


—pp. g-10. 


5. Deductions and prayers of bill—pp. 11-12. 
6. Copy of bonds—p. 13. 


The above paging applies to the Middleport record, 
(manuscript), from which the records in the Milford and Bel- 
mont cases vary little. We follow in this brief the course of 
the argument in the court below. It is desirable that thiscourt 
should look over the whole ground, as did that; though we 
complain of the opinion of that court only upon the question 
of limitation. | 


In our case, that of Belmont, the town has been divided 
into two, viz.: Belmont and Grenard, since the aid was 
voted. See p. 6 of record in that case. But that does not 
affect the questions here discussed. The original town of 
Belmont voted June 10, 1867; p. 4 of that record. Milford 
voted May 14, 1867; p. 4 of record in that case. 


In all the cases the road was constructed in accordance 
with the conditions of the vote in July, 1871; p. 5, Milford 
record; pp. § and 6 of Belmont record; p. 5 of Middleport 
record. 


When the railroad was completed, as required in the 
votes, it was thought by the towns and the railroad company 
that the several acts of the legislature, before referred to, 
not only gave power to vote the aids but also to fund them 
and get more time on them by issuing interest bearing 
bonds thereon. This was accordingly done. They were 
issued to the company and by it sold to complainant for full 
value, in good faith; pp. 7, 8, 9 of the several records, show- 


‘ing amount paid by complainant in each case. 


The towns paid interest to the complainant and they 
and their officers performed other acts concerning them, as 
set out in the bills, till the latter part of 1876, when they 
filed bilis in chancery 1n the State Courts, against complain- 
ant, to have them declared void; and thereupon followed the 
decision in Town of Middleport v. Etna Lfte Ins. Co.; 82 
Ill., 562; pp. 9 and 10 of records. : 


We proceed with the argument. 


1st. The validity of the contracts, as made by the votes 
of the towns, and our right to them in equity. 
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These contracts granting aid were completed, as bind- 
ing obligations on the towns in favor of the railroad com- 
pany, at the polls. 


Chinguy v. People, 78 Mll., 576. 
C.£1R. R. Cov. Pinkney, 74 Ill, 277. 
_ Fairfield v. Gallatin Co., 100 U.S., 47. 


The last case overrules Zown of Concord v. Savings 
Bank, 92 U.S., 625. 


The fact that there were conditions in the contract, as 
that the railroad should be built, etc., made it no less bind- 
ing; as a bond is binding though there be conditions in it. 
This point we argued fully in the Fairfield case, and the 
decision in that case shows that the U. S. Supreme Court 
agrees with us. 


The railroad company performed the conditions about 
July, 1871. This made the contracts absolute on the part 
of the town to levy, collect and pay over to the railroad | 
company the taxes voted. These contracts have never been 
changed. “ The constitution (of Illinois, 1870) saved what- 
ever rights were acquired by the company under that votc; 
for it left untouched the authority of the township to com-. 
plete the donation to the company according to the terms 
upon which it was voted.” ) 


Concord v. Robinson, 121 U.S., p. 171. 


The issuing of void bonds by the officers of the town 
to represent or fund these contracts, and the acceptance of 
such bonds by the railroad company, and its negotiation of 
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them to holders for value, did not extinguish these valid ob- 
ligations of the towns. ro 


Marsh v. Fulton Co., 10 Wall., 676. 
Loutstana v. Wood, 102 U.S., 298. 
Paul v. City of Kenosha, 22 Wis., 256. 
Curtis v. Levitt, 15 N. Y., 1. 

NVelson v. Mayor, 63 N. Y., 544. 

Meyer v. Mayor, 63 N. Y. 

Anthony v. Fasper Co. 101 U. S., 693. : 


But having sold the bonds and received the money on 
them it would be inequitable for the railroad company to 
still enforce the contracts for its own benefit. It therefore 
holds them as trustee for our benefit. By buying the bonds 
supposed to represent them we became in equity entitled to 
the benefit of them. 


Wood v. Loutsiana, 5 Dill., 124, affirmed in 
Lontsiana v. Wood, 102 U.S., 298. ‘ 


A purchaser will ordinarily be subrogated to all the 
rights of his vendor in the property, even though they are 


not expressly conveyed to him. 


Sheldon on Subrogation, Sec. 34: 


2nd. Our right to enforce them in equity. 


The eguitable assignee of a chose tn action has the right 
to go into a court of equity to have his interest therein es- . 
tablished; and when so established he will have the right to 
complete relief in the same action by decree of specific per- 
formance of the contract. © 


Mechanics’ Bank of Alexandria v. Seton, 1 
Pet., 299. 

Adams Equity, *8o, (5th Am. Ed. p. 189). 

Fortiscue v. Barnett, 3 M. & K., 36. 

Ex parte Pye v. Dubost, 18 Ves., 140 


In enforcing specific. performance the Supreme Court 
of the United States regards the technical distinction, as to 
whether the contract relates to realty or personalty, much 
less than it does the other question; whether the plaintiff is 
entitled to other or better relief than the law can give him. 


Parsons on Contracts (5th Ed), Vol. 3, p. 376. 
2 Story £q. Jur., Sec. 724. 


| As said in Mechanics’ Bank of Alexandria case, supra, 
. ; «“ Courts will only weigh personal property contracts with 
greater nicety than real estate ones. If the remedy at law 
is not clear and perfect, the court will decree specific per- 
formance.” 


Now our remedy at law to be subrogated to the 
rights of the railroad company on these contracts 
with the towns, is very far from being clear and perfect. 
The practice in Illinois, which in this case, being the ancient 
practice, is authority for our proceedure, requires us to go 
into equity for subrogation. Here courts of law know 
nothing of this relief and cannot administer it. 


Meyer v. Mintonye, 106 Ill., 414. 


This .is the general rule wherever tle jurisdictions are 


separate. 
t Story Eq. Pl., Secs. 635, 636, 637. 
Springer’s Admr.v. Sprenger, 43 Pa., 518. 


es 


, 


Mosier’s Appeal, 56 Pa., 76. 
Eaton v. Hasty, 6 Neb., 419. 
3 Pomroy Eq., Sec. 1419, note 1. 


Even in those states where the law, following equity, 
has come to administer this relief more or less completelv it 
appears that equity still retains its jurisdiction. 


See Sheldon on Subrogation, Chap. 1, 
Secs. I, 4. 


Indeed it is the rule that a United States court of equity 
will not be ousted of its ancient jurisdiction because the 
State courts of law come to apply equity principles more or 
less thoroughly. | 


Payne v. Hook, 7 Wall., 425. 


At all events the Illinois case cited shows the proper 
practice here, and that we have followed it. Had we com- 
menced at law we might have been demurred out of court 
under our law practice, which furnishes the rule for U. S. 
courts of law sitting in the State. 


The cases at bar then belong to that class where the 
plaintiff has an independent equity, the right to subrogation. 
In such cases, Hayward v. Andrews, 106 U. S., 675, cited 
by counsel for the towns against us, is an authority in our 
favor; and recognizes and declares the right to go into 
equity for relief. Louissana v. Wood, 102 U.S., 294, cited 
by said counsel as a case where Wood was subrogated at 
law, as to two of his bonds, purchased from a third party 
and not directly from the city, to such third party’s rights 
against the city, on the original consideration, arose in a 


as. 


as. 
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code state and was tried under a code practice, where the 


distinction between legal and equitable relief is not clearly 


marked, and where courts of law may administer equitable 
relief and proceed more or less according to equity practice: 
Hence what we in Illinois should consider the anomaly | 
of subrogation at law. In this State it would be impossible © 4 
for a plaintiff to recover at law in his own name, as Wood 
did, on the consideration of those two bonds. This shows 
that in the matter of practice that case is no authorty in 
this State, and could not have intended to debar a United 
States court of equity from its ancient jurisdiction. 


The case of Litchfield v. Ballou, 114 U.S., 190, which 


arose in this State, is no authority that the purchaser of 7 


void bonds can, under our practice, be subrogated at law to 
the rights of his vendor against the municipality. In that 


case Ballou seems to have been the original taker of the. = 


bonds from the city, and no question of subrogation arose. a 


It was a bill in chancery to recover back the original con- 4 
sideration between the first parties to the transaction. It - 3 


was based on the theory of a loan to the city. The court 
simply holds that the constitutional inhibition, of becoming 
indebted beyond a certain amount, applies to a loan as much 
as toa bond. This is undoubtedly the law but we fail to 
see how it can help defendants in this case. 


If in the case at bar the action had been by the rail- a : 


road company against the towns on their contracts it must E ; 
have been at law, of course, But we have no £gul/titleto 
those contracts. They never have been assigned to us. ~ 
Had they been perhaps we might have brought an action | 
at law on them against the towns in the name of the rail- 4 
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road company, or its receiver; though this is doubtful. - But 
clearly now our remedy to get the benefit of those contracts 
is wholly and purely equitable. 


Had these choses in action been actually assigned to us 
by the railroad company, our right to them would have 
rested in such contract of assignment. Now it rests on the 

fact that we bought certain bonds, supposed at the time to 
represent these contracts, but which afterwards turned out 
void. The equity of subrogation arises where plaintiff’s 
right rests not upon contract, but upon a state of facts which 
give it. In such cases the proper remedy is not at law but 
in equity. | 

Moster’s Appeal, 56 Pa., 76. 

Eaton v. Hasty, 6 Neb., 419. 

Goldsmith v. Stewart, 45 Ark., 154. 


We stand like a purchaser of land at execution sale 
which has turned out invalid. Such facts subrogate the 
purchase to the lien of the original judgment. Jr. Haney 
v. Schenk, 88 Ill. 357. 


Morgan v. Hammett, 23 Wis. 30, illustrates the adminis- 
tration of this equity under the code. The purchaser at a 
void administrators’ sale was subrogated to prior claims on 


justice and equity,” as the court says. 


Under the Arkansas code the practice seems to be for 
the same court to have two dockets, law and chancery, and 
to remove cases from one to another on motion at any time. 

“In Zalbot v. Wilkins, 31 Ark., 421, subrogation had been 
permitted by the court below in a case on the law docket. 


4 


the land satisfied by his money, “on principle of natural. 


a 


- om, 
. 


, 
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The Supreme Court said the practice was irregular.. But 
they did not reverse on that account, as it was incumbent 
on plaintiff in error himself to have a suit asking subroga- 
tion removed to the equity docket. 


3d. Mistake of Law or Fact. 


But we are told that we have no right to this subro- 
gation because in buying the bonds we made a mistake not 
of fact but of law, and are therefore chargeable with notice 
of the invalidity of the bonds. But how does this affect 
our rights to subrogatione “Circumstances may exist 
which will give the holder of bonds an equitable right to 
recover from the munic.pzality the money which they repre- 
sent, though he cannot enforce their payment or put them . 
on the market as commercial paper.” 


Anthony v. County of Fasper, 101 U.S., 697. 


This was said in a case where the bonds were held 
void because issued by a fraud which amounted to forgery, 
and the purchaser was held chargeable with notice of the 
fraud. If we were suing the railroad company on an im- 
plied warranty of the validity of the bonds, this question of 
implied notice of their invalidity might cut some figure. 
But what application to the case at bar can there be of 
Ramsey v. Clinton Co., 92 Ill., 228, or Litchfield v. Ballon, 
114 U. S., 192, cited by counsel] for the towns? They 


were actions brought by the parties, who claimed that they 


had acted under mistake, directly against those to whom > 
they had paid the money. No question of subrogation. 
arose in either case. A purchaser at execution sale has no 
implied warranty of validity of title. If it turns out bad he 
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can sue no one therefore, Yet in equity, notwithstanding 
the notice of caveat emptor under which he purchased, he 1s 
subrogated to the lien of the original judgment. So im- 
plied notice of defects in the thing purchased has nothing to 
do with the purchaser’s right to be subrogated to all that 
fairly and equitably should go with his purchase to recom- 
pense him, if it turns out a nullity. And whether the mis- 
take of the purchaser is one of law or fact, he has the right to 
be subrogated to everything that equitably belongs with his 


purchase. 


Gauze v. City of Clacksville, 5 Dill., 180. 
Wood v. Louistana, 5 Dill., 124. 

Shirk v. Pulaski Co., 4 Dill., 214. 

School District v. Lumbard, 2 Dill., 493. 


As Wood v. Loutstana was affirmed in the Supreme 
Court of the United States, the principle is there settled. 
The purchaser of void bonds, though chargeable with notice 
of their invalidity, is subrogated to the seller’s rights on the 
consideration for which they were’ issued against the muni- 
cipality issuing them. 


But further: Whether the bonds were valid or not 
was, at the time of the purchase, a mixed question of law 


and fact. The laws on the statute book gave the clear right — 


to vote the aids and issue the bonds. The Middleport bonds 
recite votes under all three acts, those of 1869 as well as that 
of 1867. Whether the supervisors and town clerks 
had, under such statutes, the power to issue the bonds 
without express authority so to do from the voters in 
town meeting assembled was, and is a question of 
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law. While in Middleport v. ina, p. 567, it is held 
that they had no such powers, the Zown of Douglas v. Ve- 
antic Sav. Bank, 97 Wl, 232, holds that they have such 
powers. But however this may be, the question as to 
whether these officers had in fact, if necessary under the law, 
been expressly authorized by the voters to issue the bonds, 
was a question of fact. The people haying voted the aid, 
the supervisors being the proper officers to decide whether 
the requirements authorizing the issue of bonds had been 
complied with, (See People v. Cline, 63 Ill., 395), and they 
issuing bonds reciting as these do that they were issued in 
accordance with the acts of the Legislature and the vote of 
the electors of the towns, we had the right to assume that 
all facts necessary to give the supervisors authority to issue 
the bonds had been complied with. 


Pompton v. Cooper Union, 101 U. S., 196. 


It is true that the Supreme Court of Illinois, arguendo, 
questions the constitutionality of the two later acts of 1869 


so far as they give the right to issue bonds. But it says, 
‘“ waiving this objection,” yet the supervisors had noexpress | 
authority from the voters to issue, etc. See pp. 566-7 of © 


opinion. So with it the validity of the bonds was a mixed 
question of law and fact. 


But again: The towns cannot complain that we are = 
subrogated to the rights of the railroad company under these — s 
contracts; for we must bear in mind that in this case the li- 4 
ability of the town was fixed by the election, asheldin Chin- 7 


guy Vv. People, and Fatrfield v. Gallatin Co., supra. It is 4 


liable to somebody, either the railroad company or to us as 4 
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the equitable assignee or successor of that company. It 
makes no difference to the towns to which they are liable. 
We bring them and the company into a court of equity ask- 
ing to have the liability declared and established in us by 
subrogation. If the railroad company makes no objection 
to this, certainly the towns cannot demur. 


gth. Multifurtousness. 


And notwithstanding defendant’s suggestion we see no 
multitariousness in the relief asked. It can all be granted 
in one decree. A decree subrogating us to the railroad 
company’s rights under its contracts with the towns and or- 
dering the towns to perform that contract for our benefit, is 
certainly a very simple matter. | 


In the Belmont case, the question as to whether the 
decree is to be against the original town of Belmont or its 


successors, Belmont and Grenard, or the new town of Bel- 


mont alone, depends upon the view of the court as to the 
‘ validity of the division of town indebtedness made by the 
town auditors. But this does not make that bill multifarious. 
It is simply the common practice of prayer for relief in the 
alternative, and all necessary parties are in court. They 
must stay in till the question is finally decided. 


5th. Estoppel. 


But defendant’s counsel tell us that we are now barred 
from our equity because we did not set it up in the former 
case, the one finally disposed of by the decision of the II- 
linois Supreme Court in Afiddleport v. £tua, 82 Ill., 562. 
In answer to this it 1s sufficient to say: rst. We did not 
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know at that time that we had any such equity; we could 
not know about that until the final decision of that case, 
supposing as we did all through the case that the bonds 
were valid. 2nd. We could not have set up this equity in 
that suit even had we mistrusted that we possessed it, for 
that was a bill by the town to invalidate the bonds because 
irregularly issued. The present equity would have been no 
answer to such a bill. Anthony v. Jasper Co., tor United 
States, 697. It was in no way germane to that issue, and 
only became important after the issue was decided against 
us. It would have been no answer to the allegation. that- 
the donds were invalid to say that there was another and 
antecedent obligation to the railroad company which was 
valid. The court would have said: That may be true, never- 
theless these bonds are invalid as negotiable paper. As, in 
effect, it did say. 


See page 567 of opinion in Middleport case, which, in 
terms, holds that the vote under the act of March 7th, 1867, 
was an appropriation or donation to the railroad company 
to be paid by taxation, and in no other way; thus recog- 
nizing the validity of that obligation to the railroad company 
while holding the bonds, as such, void. A purchaser under 
a void execution sale could hardly set up the validity of the 
original judgment to uphold the sale. ) 


In Black v. Comrs, 99 U. S., 693, the court says: 
« That a judgment in a suit between two parties is conclu- 
sive in any other suit between them or their privies of every 
matter that was decided therein, and that was essential to 
the decision made.” * © © ~« It is conclusive evidence 
of every fact upon which it must necessarily have been 
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founded.” The case goes further and is authority for us, 
in holding in the same connection that the U. S. Supreme 
Court does not assent to the doctrine held by some courts, 
that the judgment is conclusive of matters incidentally cog- 
nizable, if they were in fact decided. So in the case at bar, 
the question of our right to subrogation was incidental in 
the former case, not a matter upon which that decree must 
necessarily have been founded. An examination of Case v. 
Beauregard, 101 U. S., 622, and Stout v. Lye, 103 U.S., 
71, shows that they come no nearer to supporting the prop- 
osition enunciated by counsel. While Cromwell v. County 
of Sac, 94 U.S., 353, followed by Davis v. Brown, tb., 428, 
lays down the doctrine as follows: “In all cases, therefore, 
where it is sought to apply the estoppel of .a judgment ren- 
dered upon one cause of action to matters arising in a suit 
upon a different cause of action, the inquiry must always be 
as to the point or question actually litigated and determined 
in the original action, not what might have been thus liti- 
eae and determined.” ; 


6th. Limitation and Laches. 


But defendant’s counsel tell us that though our equity 
were valid and not barred by failure to set it up in the for- 
mer case of Middleport v. Lina, yet it is ‘now stale and 
barred by the statute of limitations. It is not stale unless it 
is barred by the statute. 


Mere delay alone short of the period fixed as a bar by 
the statute of limitations will not preclude the assertion of 
an equitable right. It is only when by delay and neglect to 
assert a right that the adverse party is lulled into doing that 
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which he would not have done, or into omitting to do that 


oe which he would have done in reference to the matter, had 
A : the right been promptly asserted, that the defence of : daches 
can be considered. | LeMerss 


Gibbon v. Hoag, 95 ll, p. 69 of opinion. 
Thompson v. Scott, 1 Brad., 641. 
Hubbard v. U. S. Mort. Co., 14 Brad., 40. 
= U. S. v. Alexandria, 19 Fed. Reporter, 609; also 
reported 4th Hughes, 545. 


wy Here there can be no pretence that our delay to sue has 
wrought an injury to defendants. 


3 As to the question of limitation raised, it must be de- 7 
y | cided upon the law in force at the time whey thé contract a 
was made; even though a new limitation law were enacted ] 
before suit could be brought. - a 


Y | Means v. Harrison, Ill. Sup. Ct., June, 1885, rr4 
Iil., 248. ; | ) 


: | | 
” McMillin v. McCormick, 117 Ml., 79. 


The first ten year limitation act was passed in 1872, 4 
in force July 1st, and is in present R. S., Ch. 83, Sec. 16. a : 
This act repeals the act of November, 1849, Sec. 24, which 3 
adds: “ But this section shall not be construed so as to af- “4 
fect any rights or liabilities, or any cause of action that may ~ : 
have accrued before this act shall take effect.” 


See also Ills. Stats. “Repealing Act.,” chap. 131, 4 
Sec. 2. a 
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« The repeal of the acts and parts of acts mentioned in 
the preceding section” (including Limitation Law of ’49) | wd - 
shall not affect pending rights. * * And when any Lim- 
itation Law has been revised by this or the Twenty-seventh 
General Assembly, and the former Limitation Law repealed, 


such repeal shall not be construed so as to stop the running | “as r 
of any statute, but the time shall be construed as if such | 


repeal had not been made.” 


When these contracts were made, the Illinois Limita- ' 

tion Law on the subject read as follows: 
~ 

“All actions founded upon any promissory note, sim- 4 
ple contract in writing, bond, judgment or other evidence of ¢ ym 
endebtcdness in writing, made, caused or entered into after 7 
the passage of this act, shall be commenced within 16 years << 
after the cause of action accrued, and not thereafter.” _ 7 


Sp. Laws, ’49, p. 44. 


In the law of 1859 the term “cause of such actions 
shall have accrued ” was defined to mean the time when 


action might have been commenced. 


Laws 1859, p. 125. 


Now in this case the action by the railroad company 


against the towns on the contract for aid could first have 


been commenced in July, 1871, when it had built its road in 


accordance with the stipulations in the votes. This was less 


than 16 years before the commencement of this suit, but 
more than five, the limitation for actions on promises not in 


writing. 


We do not think it necessary to argue that the cause 
of action was suspended by the giving and the taking of the 
bonds in good faith, longer than tothe September term, 
1876, of the Supreme Court of Illinois. Until the decision 
by that court on the bonds at that time, we had good equita- 
ble excuse for not bringing this action. We concede that 
in September, 1876, when the Illinois Supreme Court made 
its decision invalidating the bonds, we were thereby apprised 
of the mistake as to their validity, and might have at ‘once 
commenced this action. Interest on the bonds was regular- 
ly paid until then, but not since. This action was com- 
menced in May, 1886. So in any event it is over five and 
less than 16 years since the cause of action herein sought 
to be enforced, accrued, and since payments were made on 
it. But not over 10 years, as the interest due July rst, 1876, 
was then paid.. 


The statute puts notes, unsealed contracts in. writing, | 
bonds, judgments and other evidences of indebtedness, in 
writing, all into one class for purposes of limitation, and 
tixes the term at 16 years. It puts accounts, bills of ex- 
change, orders (meaning, of course, bills of exchange and 


orders hot accepted in writing) promises not in writing, ex- _ a 


press ur implied, into another class, and fixes the term ‘-t 
five years. To which class do these contracts of the de- 
fendants, to levy, collect and pay over these taxes, belong? 
Clearly, to the first. It is, and from its nature must. be, a 
contract of record, The votes must: be by ballot. Thecan- 
vassers must make a record of the result. The town clerk 
and moderator must subscribe minutes of. the _——oe 
and file the same in the town clerk’s office. 


See Township Org. Law, 1861, Art. 5, Secs. 14, 
22, Art 9, Sec. 6. 


SEc. 14. “ The minutes of the proceedings of every 
town meeting, subscribed by the clerk of said meeting, and 
by the presiding officer, shall be filed in the office of the town 
clerk within two days after such town meeting.” | 


SEC. 22. “ The canvass being completed, a statement 
of the result shall be entered at length by the clerk of the 
meeting in the minutes of its proceedings, to be kept by him 
as before required, which shall be publicly read by him to 
the meeting.” * * 


SEc. 6. ‘Copies of all papers duly filed in the office of 
the town clerk, and transcripts from the -book of records, 
certified by him, shall be evidence in all courts, in like man- 
ner as if the originals were produced.” 


Here it is assumed that the original records are evi- 
dence, as they are at common law. 


Greenleaf Ev., vol. 1, Sec. 484. 


Taxes cannot be voted, levied, extended or collected, 
unless every step appears of record in the proper public 
office. So when the voters of a town come into town meet- 
ing and cast their ‘ballots for a proposition of this kind, 
if a majority of them are for it under the law, the town 
is bound of record just as certainly as a person is so 
bound who goes: into court and assents to the words 
of the recognizance spoken to him by the clerk. It is not 
necessary in either case that the party bound should sub- 
scribe anything in order to be held by an evidence of in- 


. 
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debtedness in writing. The statute classes a judgment as 


. “pt an evidence of indebtedness in writing. It applies to such 
| writing when “caused” by the party to be bound. It is not 


necessary that such party should sige the evidence of in- 
debtedness. A mere entry in a depositor’s bank book of 
amount and date, was held an evidence of indebtedness in 
writing, under this statute not barred till sixteen years. 


s | Fassoy v. Horn, 64 Ill., 379. 


to be made. Those records constitute a complete contract 


In the cases at bar the towns by their competent 
authorities, the electors, have “caused” certain public records 
ae in each case. They are complete evidences of indebtedness 


in writing against the towns. The statute says that such 
q “evidences are barred only by the lapse of 16 years after the 
Y cause of action accrues. Here the cause of action accrued 
less than 16 years before suit brought. We are not within 
| the words of the five year statute, and such statute cannot 
: be extended by implication to cover and to bar anything 
not expressly within its words. This is not a mere promise ~ 
Y | not in writing, any more than a recognizance entered of 4 
record, a judgment, or any other matter of record pursu- 
ant to law. Every step must be in writing or print, from ag 
the petition to the final entry of the result of record. It a 
must all enter into the making of the contract and the final |. : 
record required by law to be made and kept is the evidence a 
of indebtedness in writing. In this case the record was a 
' made and we bring suit on that record, caused by the de- . 
fendant. For when the town by its electors set out to sub- 
mit. this proposition, called. its voters together, had a vote 3 
on it, it thereby caused this evidence of indebtedness in 
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writing to be made as truly as the recognizor, who holds 

up his hand and bows his head in court, causes the record 
evidence of indebtedness, which the clerk by law is bound 

to enter. The town has also caused other and subsequent 

records concerning the matter, as set forth in the bills. 


It is objected that these contracts are conditional on 
the performance of something by the railroad company, 
and therefore could not be in writing. As well say that a 
conditional bond cannot be in writing. 


See Dunning v. Price, 56 Ill., 339. 


In his opinion the learned judge of the court below 


says: 


« There was no agreement in writing between the town 
and the railroad company for the payment of this appropri- 
ation. The vote of the electors clothed the proper officers 
of the town with authority to pay this sum to aid in the 
construction of this railroad, and made it the duty of the 
officers of the town to levy and collect a tax sufficient to se- 
cure its prompt payment; and as the law made the appro- 


priation payable ‘as soon as the railroad shall have been lo- 


cated and constructed through the town,’ it is probable the 
law would imply a promise on the part of the town to pay 
when the road was so completed; and the right then ac- 
crued to the railroad company to sue for and collect this ap- 
propriation, thus bringing the case within the second sec- 
tion of the act of November, 1849, entitled «An act to 
amend the law concerning the limitation of actions,’ (Pur- 
ple St. ‘Ill.,-731), which limits all actions founded upon ac- 
counts, bills of exchange, orders or promises not in writing, 
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express or implied, to five yarn after the: cause of action 
shall have accrued.” : . 


Our understanding of Chinguy v. Prople, 78 M, 576; 
C. @ 4. R. R. Co. v. Pinkney, 74 Th., 277. Concord 
v. Robinson, 121 U. S. p. 171. Fairfeld vy. Gallatin 
Coe., 100 U. S. 47, is on the contrary, that the vote of 
the town makes the binding contract; that it is an 
express and definite contract according to the conditions 
of the vote and the law im force when it was taken; 
that so far from being an implied promise on the 
part of the town it is an express contract saved by the 
constitution of 1870. Now the only question is: “How is 
this express contract evidenced?” Is it by parole or by writ- 
ing made, caused or entered into by the-townr If the 
latter, then the case comes under the first section, 16 years, 
if any, of the limitation law; clearly not under the second, 
as supposed by hishonor. Whatever is done by the officers 
of the town under competent authority, is done by the 
town itself in its corporate capacity. The officers were 
authorized and required to record this vote in the records 
of the town. These are public records, and not the records 
of a mere private corporation or individual, as. the learned 
judge seems to suppose. For he says further on: “What 
was done by the voters at their election, although enterct 
upon the town records, does not make a coatract in writing 
with the railroad company, or any other person for the pay- 
ment of this money; but the law may perhaps be. said to 
imply an obligation to pay this money from the vote of the 
electors, and the completion of the road. The voters made 
and recorded their own will ia their own record book, and 
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the law said that this direction of the will of the voters 
should be carried into effect when the road was completed.” 


But “their own record book,” in which the express 
agreement to pay this money when the road was completed 
was duly recorded by the proper officers of the town, was 
and is as much a public record as a judgment roll. And 
the first section of the limitation law under consideration 
says that a “judgment, or other evidence of indebtedness tn 
writing, made, caused or entered into,” shall be barred in 16 
years, showing that @ public record ts evidence of tndebted- 
ness tn writing, that will be barred only after 16 years. A 
public record is for the benefit of whoever may be inter- 
_ ested to take advantage of it. Its making and remaining 
in the proper public office is an evidence of indebtedness in 
writing. It is made and preserved to evidence the fact to 
and for the benefit of all whom it may concern. 


Greenleaf Ev., vol. 1, sec 483; (11 edition, ) 


In this respect a public record is different from the 


private records of a private corporation or a private indi- 
vidual. In such latter case the language of the learned 
judge would be fit and forcible. But to so emasculate the 
force and effect of a public record, stating the terms and 
conditions of an obligation entered into by a municipal cor- 
poration, as to say that it is not an evidence of indebtedness — 
in writing, is simply to say that the law requiring such 
records to be made and perserved, and making them evi- 
dence, shall be robbed of most, if not all, of its force and 
effect. ‘The records of a town, required to be kept by its 
clerk, are evidence at common law as well as under the 


statute. Greenleaf Ev., vol. 1, sec. 483, 484. . Dillon 3 
Munic. corp. vol. 1, (3d ed.) sec. 305. -This is the main a 
object of requiring them. . 


The officer making the record is the agent of every = 


person in the State. Ib. Here they were made as required 
bylaw. Therecan never be any question as to the terms of 
the contract. It does not rest in parole or in the uncertain 
_ remembrance of witnesses, but it is evidenced in writing in 
all its terms. The case falls within the language of the 16 
year statute, and no reason is perceived why a court should 
legislate a-shorter limitation. 


The fact that the contract is on its face conditional, de- 
pending on the construction of the road through the town, 


does not bring it within the five year section. For the Su-— 3 
preme Court of Illinois expressly so held, under the same = 
statute, on a conditional contract in Dunning v. Price, 56 
Ill., 339- 


In that case this five year section was pleaded, plea ~ 
demurred to, and the demurrer, as the Supreme Court said, 


‘properly sustained to the plea. The contract was, on its 
face, payable upon the collection of certain collateral_ notes, 
a fact in parule quite as much as the building of a railroad. 
So the clause of Judge Blodgett’s opinion, in which he says: 
“ The time of payment, or whether the sum so appropriated = = 
should become due and payable, was wholly uncertain, and _ 4 | 
rested upon the tontingency as to when, if ever, the rail- _ : 
road should be so constructed through the town, thus leav- 


ing the time when the payment should be due, if ever, to be « ss 


determined wholly *y outside proof,” may be all true, and os 
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yet not make this evidence of indebtedness in writing sub- 
ject to the five year limitation law, as construed by the high- 
est court whose duty it is to construe that law. So an ac- 
tion of debt on a statute is not barred by the statute of lim- 
itations, where not expressly mentioned in the statute, 
though the facts and circumstances which create the obli- 
gation must be determined wholely by outside proof. Aa/- 
lard v. Bell, 1 Mason, 243: opinion by Story, justice. Angell 
Lim., ch. IO, sec. So. 


Furthermore it appears by subsequent town records 
stated in the bills that the railroad company did accept the 
appropriation and build the road according to the conditions. 
So the acceptance is a matter of record, and it is not cor- 
rect to say that it is “to be determined wholely by outs:de 
proof.” The whole contract, vote, conditiuns, acceptance 
by railroad company, building of railroad according to con- 
ditions, is evidenced by. public record, made for the use and 
benefit of every.one concerned. If this is not an evidence 
of indebtedness in writing, what is? 


Take the Middleport case for example. Conceding 
that the town auditors, as held in Zina v. Middleport, 
supra, had no authority to order the issue of, or the super- 


visor and town clerk had no authority to ‘issue, interest- 
bearing, negotiable obligations of the town, yet the auditors 
had authority to audit all claims against the town. 

Art. 10, Sec. 5; Township Organization laws of 1861, 
then in force, reads as follows: : 

« The board of auditors * * shall * ® examine 
and audit all charges and claims against their respective 


towns * * .” 
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And Sec. 8. “ The following shall be deemed town 
charges * * 3: The moneys authorized to be raised: by 
the vote of a town meeting for any town purpose. 4: Every. 
sum directed by law to be raised for any town purpose.” 


That the appropriation of money to encourage a rail- 
road highway in.or near a town is a town purpose, and the 
ordinary town officers are the proper authorities to carry it 
out, has often been held in Illinois. | ‘ 


C., D. & V. R. R. Co. v. Smath, 62 Mll., 268. 


The audit then by the town board, and the record 
thereof, evidences in writing the fact that the claim of the 
railroad company was and is a valid town charge—an in- 
debtedness of the town. 


The bonds themselves, issued in pursuance of that 
audit by the supervisor, chief executive officer of the town, 
and the town clerk, keeper of its records, while void as 
interest-bearing obligations or negotiable instruments, are 
certainly evidences in writing of the indebtedness, and of the 
completion of the railroad, in accordance with the condi- 
tions of the vote. Who should determine this except the 
auditors, includiug the town clerk and the supervisor? 
The fact that they caused these records to be made and the 
bonds to issue is, of itself, evidence in writing of the com- 
pleted indebtedness of the town to the railroad company. _ 


The subsequent records, after that of the vote, in the 
other cases, though varying somewhat in each case, also 
afford abundant evidence. in writing of the indebtedness of 
the respective towns. We respectfully refer the court to 
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them in the several records, without further particularizing | 
‘here. (See pp. 6, 7, and 8 of the records. ) -§ 


It seems to us very clear that the records and recitals | os 
in each case, taken together, constitute such evidence in 
writing of the debt as to take it out of the five year limita- 
tion concerning promises not in writing. We might go 
further and maintain that, being matters of public record, 
they constitute a sfeczalty. They import verity. | bs 


Dillon Munic. Corp., vol. 1, Sec. 299, (3d ed.) 


Whatever writing or record does that is a specialty, and 
not within the statute of limitations, unless specially named. 
As a justice docket entry of judgment. “. 


Pease v. Howard, 14 Johns, 479. int 
Or an arbitrator’s award: 


Angell Lim., (4th ed.), Sec. 86. 


Or any deed under seal: 


Lb., Sec. 87. 


_ Here the action is founded upon a grant of record— 


quite as much a specialty. as a deed. 


In Bourland v. County of Peoria, 16 Ill., 538 it was held 
that memoranda of record, much more incomplete than these, 


would take a case out of the statute of frauds, requiring 


writing to be signed by the party to be charged, as against 


the county whose records they were. The memoranda 


were made by the clerk of the county commissioner’s court. 
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The supreme court says: “ While the entries do not specify 


this arrangement particularly, vet,” taking them together in = 


connection with the outside proof, “we can entertain no 


doubt.” «These several memorandums are a sufficient =~ 


writing, and signed by the party to be charged therewith, 
to take the case out of the statute of frauds.” Further, the 
court says that in such a case a bill for specific performance 


would not be barred before twenty years. Certainly these - 


much more complete records in this case take it out of the 
statute of five year limitations. Nothing short of twenty 


years, according to the above holding, would bar this bill. _ a 


That case wis decided in 1855, while the limitation laws 
under discussion were in force, and is conclusive’ of the con- 


struction placed on them as applicable to a case similarto = 
the one at bar. - The only difference is that in that case the - s 
memoranda of record were construed as an equitable grant of 


lands, while here they constitute a grant of money. But 


in that case the county had re-sold theJands to an innocent 


purchaser, and it was decreed that 1m lieu thereof it pay the 
assignee of the party entitled under the original contract, 
the value thereof, with interest, in lieu of the lands. So 
that was a money decree against a municipal corporation on 
memoranda of record, and the court says: “ The statute of 
limitations cannot avail as a defense. This may not be a 
direct trust of the kind not falling within the statute of limi- 


tations, but in disposing of such a defense as applicable to 


the question of refunding the purchase money, or return- 
ing the price received for the land on re-sale, we may adopt 
the analogy to the bar of an ejectment, or vill for specific 
performance, as more appropriate and equitable than the 
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action of debt for the money, which would shorten the - 
period of defense.” 


Bourland v. Proria, 16 M., 546. 


a 


Here is a direct holding in point. The memoranda of 
record took the case out of statute of frauds and out of the 
five year limitation law. In the cases at bar we only insist 
that the record memoranda of the township grants of aid 
to the railroad company take such grants out:of the five 
year limitation Jaw, as affording evidences in writing of 
the indebtedness. | 


CONCLUSION AND SUMMARY. 


If the salient points of these present cases are clearly | 
defined the distinctions between them and the cases which © 
the counsel for the towns invokes will appear so broad that 
no confusion can arise. We ask to be subrogated to well 
settled rights which the railroad company has against these 
towns on contracts of record with it, caused and entered 

.into by these towns at the polls. They are evidences of 
indebtedness in writing. We come into a court of equity 
to secure this subrogation because under our practice in 
Illinois we can obtain it in no other court. Our title to this 
subrogation arises from the fact that we purchased of the 
railroad company the bonds issued to represent and fund 
these contracts which afterward turned out to have been 
issued without due authority by the town officers, and there- 
fore void as negotiable, interest-bearing instruments. But 

;the towns got the benefit of the contracts in the railroad 
built by our money in part. They have nothing to com- 


plain of, because their contracts are binding on them in a 
favor of the railroad company or us. The railroad company 4 
has nothing to complain of, and does not complain, because . 
it received full value from us by virtue of its contracts with a 
the towns and the bonds issued thereon. So far the loss ~ 
has fallen entirely upon us. But here are these contracts, 4 
to which equity under its well defined jurisdiction may and a 
should subrogate us, which will partially re-imburse us for 4 
our loss. And equity having jurisdiction of the case for 4 
such purpose of subrogation will go on and ‘do full and . | 
complete justice by decreeing against the towns a specific 4 
performance of their contracts in our favor. As the rail- 4 
road company holds these contracts in trust for us, the a 
equitable assignee of that trust, this court of equity, now = 
having jurisdiction of the whole matter, can but enforce it . 


in our favor. 


As said by the Supreme Court of the United States in 3 
Marsh v. Fulton Co., supra: “The obligation to do justice a 
rests upon all persons, natural or artificial, and if a county = 
obtains the money or property of others without authority , e 
of law, the law, independent of any statute; will compel = 
restitution or compensation.” That is what these towns 4 
have done, they are in a position where compensation may ~ 
be lawfully enforced by this court and we cannot doubt that 4 


it will be done. 
JAMES H. SEDGWICK anp 


O. J. BAILEY, 
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HARTFORD, CONN.: 
PREss OF THE Case, Lockwoop & BRAINARD COMPANY. 
1887. 


May it please your Honors to indulge me, in a few observations 
upon the single point decided by the learned judge below, regard- =~ 
ing the Statute of Limitations, upon which alone he sustained | 
the demurrer, and dismissed the bill. = 

The bill alleges that the Danville Railroad Company had a > 
right of action against the defendant to recover an appropriation ~ 
of $15,000, made by virtue of an express contract in writing, < 
between the defendant and that company, to be paid by a special 4 
tax, set apart for that purpose. The bill also alleges, that this | 
contract was make by the ballots of the legal voters of the } 
| town, under the authority of an act of the Legislature, authoriz- = 


ing towns to grant aid to the Danville Railroad Company. 4 

The bill also alleges, that the result of the ballots was ~ 

A declared in open town meeting, and expressed in the form of a ~ 
’ } vote, subscribed by the Moderator of the meeting, attested by the 
.. 7 town clerk, and recorded by him, on the records of the town. = 
es The bill also alleges, that the ballots were cast, as required by = 


*. the law, upon a proposition to levy and collect a tax of $15,000, = 
4 to aid in the construction of the Danville railroad, provided 4 
ad Watseka should be made a point. 4 


This condition was expressed in the vote. The time when sf 
this tax should be paid over is prescribed in the Act of the | 
Legislature. 4 

The bill avers, that the legal effect of these ballots and of this 
vote, so recorded, was to create a contract in writing, between | 
the Railroad Company and the town, by virtue of which the | 
Railroad Company, thereupon, became vested with a conditional 
title to the money voted, and to the tax set apart for its payment. * 


If the averments of the bill, as to the legal effect of the vote 4 
and its record, are correct, it follows that the vote and its recerd © 


4 


created an express contract in writing by virtue of which the 
Railroad Company became vested with a conditional grant of the 
money voted, which no future action of the town or its officers 
‘could annul or impair. 

The contract, though conditional, was binding, from the 
moment the vote was declared and recorded, and after the ad- 
journment of the meeting, when the proceedings ceased to be 
tn fiert, no act of the town, or of its officers, could destroy or 
impair its force, or deprive the Railroad Company of its title to 
the money, and to its right to the special tax voted as a fund and 
security for its payment. 

It was in effect a grant to the Railroad Company, conditional, 
it is true, but no less a grant, which no subsequent act of the 
town, or its officers, or even the Legislature itself, could impair, 
and which would cease to have effect only by the failure of the 
Railroad Company to perform the prescribed conditions. 

It was held by this Court in Von Hoffman vs. Quincy, 4 Wal- 
lace, 585, and in Galena vs. Amy, 5 Wallace, 705, that a special 
tax, voted by a municipal corporation, to pay an appropriation, 
was in the nature of a trust, in behalf of the person to whom 
the appropriation was made, which no act of the Corporation, 
nor even the Legislature itself, could impair. 

I submit to your Honors that the proceedings and acts of the 
town of Middleport, through its legal voters at the polls, created 
an express contract, by force of which, the Railroad Company 
became invested with a right to perform the conditions, and thus 
entitle themselves to the money, and that meanwhile no acts of 
the town or its officers could affect this right, or change the rela- 
tions of the parties. 

The bill alleges that the appropriation, made by virtue of the 
vote, was, at or about the time of making the same, recorded by 
the supervisor of the town, upon a book kept for that purpose by 
the Railroad Company, to the intent that the company should 
have due knowledge and evidence of the appropriation, and be 
bound on its part to fulfill the conditions. 

The bill also alleges, that the Railroad Company had full 
knowledge of the proceedings, vote, and appropriation, and of 
the conditions thereof, assented to these conditions and complied 
with them ; and relying on the good faith of the town of Middle- 
port, constructed its railroad through said town. 
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It is difficult to see how it can be maintained that there 
no contract between the parties, and no mutuality, during t 
progress of the work, and not even when it was completed, as it _ s 
timated by the learned judge, unless perhaps there be an implied A 
promise to pay for what had been done. ‘ = 


I therefore take issue with the learned judge upon his assertion. 3 
that the proceedings of the town meeting created no contract, | 
and that there was no contract of any kind between the town and 
the Railroad Company, until the completion of the road, wh van’ 
probably the law implied a promise. In effect the learned jud 
holds that the town meeting was a mere family council toa eS 
upon family matters, and to instruct the heads of the family : 
what to do, and not a meeting held under the authority of the= 
act of the Legislature of Illinois, for the purpose of carrying ou 
the intent of that act, by providing aids to Railroad Compania 
The construction of the learned judge virtually annuls that a 
and deprives it of its efficacy. If, as the judge says, — 
no agreement, it follows that the town was at liberty to dis 
of the fund, provided by the vote, in any manner it should plea 
without regard to the Railroad Company, and thus frustrate the; 
design of the legislature to provide substantial aids, upon whiel a 
Railroad Companies could rely in the prosecution of their ent a - 
prises. If this construction be correct, it is obvious that no Raik 
road Company would undertake to construct a road through 
town, simply because of a promise probably implied by law. =] 

Permit me here to advert to the point made by my associates: 
in regard to the meaning of the Constitution of Illinois, adopted: 
in 1870, which forbids municipal corporations to grant aid te 
railroad companies, but exempts from the operation of this prow 
vision grants made before the Constitution should go into effect 
The donation in this case must be considered as complete, since: 
the Supreme Court of Illinois has held that there was no author 
ity in this case to issue bonds. The question therefore is; 
whether or no there was any contract-relation between the Rails 
road Company and the town, which bound the town to apply the 
fund provided by the vote to the payment of the Railroad Come 
pany for its expenses in constructing the road. Even th@ 
learned judge, in speaking of the proceedings of the towm, 
unconsciously I presume, calls what was done “an appropriga 
tion.” An appropriation which the appropriators are at liberty 


6 
to recall, and to which the party to whom the appropriation is 
made has no legal right, would be a novelty in law. Common 
sense repudiates the decision of the learned judge, that in this 
case there was no agreement. ‘The law provided the only way 
in which an agreement could be made, that is, by the corporate 
action of the town, through its voters at the polls. Such corpo- 
‘rate action was the only mode in which it could be made. If 
‘made at all, it was in writing,—a writing of peculiar solemnity 
in the law, a matter of public record. The learned judge, in his 
opinion, seems to overlook the fact that the record is a public 
record, made for the benefit of every person who has any interest 
© in the matter recorded, and which, the statute-law of Illinois 
=> provides, shall be evidence in all courts. It is not a mere entry 
* upon the memorandum-book of the family represented in coun- 
- cil, as the learned judge seems to suppose, when he says in his 
; ©6opinion: “ The voters made and recorded their own will in their 
— own record-book.” I submit to your Honors that this will, so 
f made and so recorded, was not confined in its effects to the 
- towns and their officers, but was a grant of aid, under the 
- authority of the act of the Legislature to the Danville Railroad © 
| Company of which nothing could deprive that road, except a 
| refusal or neglect of that company to accept or perform its con- 
_ ditions. The performance of these conditions, be it observed, 
f is no part of the contract, and does not enter into the question 
_ whether the contract wasin writing or not. A conditional con- 
: tract is as much a contract as any other, and is no more af- 
F ected by the Statute of Limitations than any other contract. 
- That the performance of the conditions must be proved by 
| parole is entirely immaterial. I submit to the court that the 
- rights of the Railroad Company to this appropriation, which this 
© bill seeks to enforce, are evidenced by writing, and if they exist 


> at all, must be proved by writing, and can be proved by no other 


; mode. : 
| The Statute of Limitations therefore has no application to the 
- present case, and the plaintiff is at liberty to enforce his undoubt- 
| ed equities, as he is seeking to do, by this bill. 

3 FRANCIS FELLOWES, 

Of counsel for Plaintiff and Appellant. 
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This Argument is designed to be used in the three cases, involving the a 
same questions, now pending in this court, to wit: a 
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ARGUMENT. 


May irr PLEASE vourR Honors: 


This bill is founded upon the equitable principle of subrogation. — 4 


Subrogation is defined to be “the substitution of another per- E 
son in the place of a creditor, so that the person, in whose favor = 


it is exercised, succeeds to the rights of the creditor, in relation 
to the debt.” ! 


In this case, the debtor is the defendant, the town of Middle- 7 
port, the creditor is the Chicago, Danville & Vincennes Railroad | 
Company, also a defendant, and the person substituted is the ~ 


plaintiff, the tna Life Insurance Company. 

The case comes on for hearing upon a demurrer, filed by the 
town of Middleport, alleging as causes of demurrer: 

1.. That the Bill is multifarious. 

2. That it is defective in dates and names. 

3. That it is barred by the statute of limitations. 

4. That it is barred by laches. | 

And finally, that it shows no equity to the relief demanded. 


1. As tothe first named cause, multifariousness, the language 4 


of the demurrer is as follows: 


“Bill shows it is exhibited against respondent and the Chicago, 4 
Danville & Vincennes Railroad Company, and William Lyford, its 3 
receiver, as respondents thereto, and the facts set forth therein show | 
the same relief cannot be granted against all of said respondents, and 
fails to state facts showing respondents jointly liable, but states facts 
which show this respondent, if liable at all, is not jointly liable, or in 4 


any manner connected with the others, and bill is multifarious.” 


Multifariousness, as defined in the text-books, consists in 


“Uniting in one bill of several matters perfectly distinct and uncon- 3 
nected, against one defendant, or the demand of several matters of a dis- | 
tinct and independent nature against several defendants.” Story Eq. Pl, + 


§ 271. 


. 


Be tata ast iy ak FE BS 
aii CO i a Sew 
=) ney amb ted 4.6 


4 


Any one, upon reading this bill, will discover, at once, that it is 
not open to this objection. The object of the bill is one, entire, 
and indivisible. It is simply the subrogation of the plaintiff to 
the rights of the defendant Railroad Company, against the de- 
fendant, town of Middleport, and the enforcement of those rights 
against that town, for the benefit of the plaintiff. It demands 
no relief against. that company. That company is made a party 
solely upon the ground of its supposed interest in the subject 


_matter. 


The idea that a bill is demurrible, because it fails to allege a 
joint liability, on the part of the defendants, will be novel to 
equity pleaders. If well founded, it will exclude all parties 
hitherto considered necessary by reason of interest, and against 
whom no relief is demanded. Story Hq. Pl., Parties. 


Neither the omission to state facts, which show the defendants 
to be jointly liable, nor the statement of facts, which show that 
they are jointly liable, renders a bill multifarious. To render 
a bill multifarious, there must be a demand for relief, grounded 
upon distinct and independent matters, against one defendant, or 
upon several matters of a distinct and independent nature, against 
several defendants. In this case, there is no demand for any 


relief against any detendant, except the town of Middleport, and. 


that relief is demanded upon one single ground. 

As to the allegation, that the bill does not show the demurring 
defendant to be liable in any manner, connected with the others, 
it is sufficient to say, that there is no pretence in the bill, that the 
railroad company, or its receiver, is in any manner. liable to the 
plaintiff, they being made parties, simply on the ground of inter- 
est in the subject matter,-as required by the well-known and 
long-established rules of equity pleading. 


Surely, the learned pleader, when he inserted in his pleadings 
multifariousness, as a cause of demurrer, must have been uncon- 
scious of his elementary learning. 


2. As to the omission of names and dates, there is no omis- 
sion of names, except it be of the place of residence of W. H. 
Lyford, the receiver, which, it may well be presumed, was un- 
known to the plaintiff. But this objection is premature, as W. H. 
Lyford is not yet made a party, and could not be, without con- 
tempt of court, except by its leave. The bill merely prays for 
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leave to make him a party, and as to the omission of his. Christian - 
name, except the initial letter, the demurrant has supplied the | 
means of remedying any defect in this respect, by stating his fall © 
name, William Lyford, so that if the court grants the desired. 
leave, and his residence can be ascertained, both his name, in fall, 
and his residence, can be inserted in the bill, and in the subpena, 


The omission of dates, referred to, is not such as to affect the 
bill in any material point. 3 

These omissions are three in number. On p. 3, the day in 4 
July, 1871, on which the railroad company completed its road, 
stands blank. The allegation is, therefore, in effect, that chin 
company completed its road on some day in July, 1871. This is 
enough. The condition of the contract was, that it should com-— 
plete its road before it should become entitled to the appropria- ee 
tion made by the town. No day is named in the vote. The | 
completion of the road, not its completion on any particular day, 4 
is all that was raguived, and this was required by the act which © 
authorized the appropriation. _ 

Nor is this omission material, so far as regards the statutes of | 
liritation, whether the time, preseribed by them, be five years, = 
ten years, or sixteen years. If it be five years, or ten years, the’ 4 
statute has run upon the cause of action, so far as it regards the - 
contract, even if the company had completed its road on the frst | 
day of J uly, 1871. But if the time be sixteen years, then, no. 
matter what day in July, 1871, the cause of action was compte, | 
the full time of the statute had not run, when this bill was filed. 


On page 6 of the bill may be found two other blank dates. The . 
bill alleges, that on or about the day of : 
1871, the railroad company put the bonds, which had been ; a 
delivered to it in payment of the debt, upon the market. Thie® 4 
is equivalent to an allegation, that this company put the bonds - 
upon the market sometime in the year 1871. The pleader leaves 
the blank to be supplied by the court, upon motion, as the exact — 
day may appear from the evidence, in the progress of the trial, 

On the same page 6, the bill alleges that on or about the ] 
day of July, 1871, the plaintiff bought these bonds in the ee 
— equivalent to an allegation that it bought them in July, 1871. 
The same observations are applicable to the last-mentioned blank. 

9 Bs 
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But if the plaintitf should not be able to supply these blanks, 
from the evidence on the trial, a court of equity will hardly feel 
itself justified, on this account, in denying to the plaintiff its 
equity. A demurrer, in equity, finds itself in a far different 
atmosphere from a special demurrer at common law for want of 
certainty to a certain intent in every particular. In equity, it 
is enough that the equity can be established, even without any 
greater certainty, as to time, than is essential to show that the 
equity exists. 


I feel that I have given to these points quite as much consid- 
eration as they deserve. I cannot suppose that the pleader was 
very serious in assigning them as causes of demurrer, but threw 
them in, as the phrase is, to fill up; or as is sometimes said, as 
make-weights. 


8. I pass on to the statute of limitations assigned in the 
demurrer, as a bar to this bill. The words of the pleader are 
embraced in the two following paragraphs : 


‘Fails to show any written agreement, on which suit is brought, 
that would bind respondent, and fails to state facts showing a cause of 
action exists against respondent, that arose within five years last past 
before bringing of suit.’ | 

‘Fails to show any written agreement, on which suit is brought, 
binding on respondent, on which has arisen a cause of action within 
the last ten years, prior to bringing this suit.” 


The first proposition, in the above paragraphs, seems to be a 
demurrer founded, not so much, if at all, on the statute of limita- 
tions as upon the absence of a written agreement, as though a 
town could not be bound by contract with a railroad company, 
unless the contract is in writing. If such be the meaning, I 
make two answers : 

First. The proposition is not true in fact. The allegations of 
the hill show, most emphatically and distinctly, that the contract 
between the town of Middleport and the railroad company was 
in writing. They show that the vote of the town, by which the 
obligation to that company was created, was in writing; was 
attested by the moderator and by the town clerk, and, as so 
attested, was recorded by the town clerk on the records of the 
town, and was also transcribed by the supervisor of the town on 
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a book of the railroad company, kept for that purpose, in order 
to furnish evidence to the company of the obligation of the town. _ 
If this does not constitute a written contract, it is ‘impossible to | 
conceive how a contract in writing could be made. ' 4 

Second. The proposition is not tenable in law: No written — 
contract was necessary to bind the defendant. No statute ree © 
quires it. The demurrer, on this ground, is simply. Jfrwolous,even — 
if the bill fails to show a written contract. 


But, perhaps the pleader, in this paragraph, means to do noth- — 
ing more than to set up the bar of the statute ‘of limitations, 
because the action was not brought within the time prescribed. 2 
Perhaps he means to say, that the contract was not in writing, 7 
and was therefore barred in five years, and if it was in writing, 3 
it was barred in ten years. 7 q 

Whatever the pleader means, the question ‘raised by this { 
demurrer, upon the allegations of this bill, so far as regards the | 
statute of limitations, has been recently settled by the Supreme = 
Court of Illinois, in Means vs. Harrison, reported in Illinois + 
Rep., Vol. 114, p. 248. Your Honors will not fail to observe, + 
that, as this decision relates to the construction of a statute of a 4 
State, its authority is such, that it will ordinarily be followed by 7 
the Federal Courts, in construing the same statute. 4 

The result of this decision is, that, upon written contracts, 4 
existing when the act of 1872 was passed, the period of limita- 4 
tion is sixteen years, although the canse of action might not then ~ 
have fully accrued. The proviso of the act of 1872, the court | 
held, saved all existing contracts, no matter whether mature as | 
grounds of action or not, so that whenever action should be 4 
brought upon them, they were not subject to the limitation | 


expiration of sixteen years from the time the cause of action upon 
them accrued. I refer your Honors to the case. It speaks for 4 
itself. It is not necessary for me to do more than show its spp 2 
cability to this case, which I proceed to do. 3 
The contract between the town of Middleport and the Chicago, ‘ 
Danville & Vincennes Railroad Company is alleged, in the = 
bill, to be a contract in writing. The bill further alleges that * 
the votes of the town, and all the proceedings by which the con- 4 
tract was created, were reduced to writing, duly attested by the | 
moderator of the meeting which passed them, and also by the 7 
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town eens and as attested, were recorded on the records of the 
i town by the town clerk. 
|. Farther, the bill alleges that the appropriation so made, that 
i is, by virtue of the vote above referred to, “ was at, or about the 
| time of making the same, entered and recorded by the supervisor 
of said town upon a book kept for that purpose by the said _rail- 
: road company, to the intent that said company should have due 
7 knowledge and evidence of such appropriation, and be bound on 
+ its part to fulfill the condition upon which sucl¥appropriation was 
2 made.” 

These allegations must, upon this demurrer, be taken to be 
true, and if they do not set forth a contract in writing between 
the town and the railroad company, it is impossible to conceive 
what allegations would have that effect. 

“A written contract,” says Mr. Bishop, in his work on con- 
tracts, “is one all the terms of which are reduced to writing.” | 
Neither, according to the same author, and other acknowledged | 
authorities on the same subject, is it necessary that a contract 
should be signed, in order to give it the effect of a written con- 
tract. All that is necessary is that it should be complete in its 
terms, and be regarded by the parties as in force. 

This contract was created by the town, acting in its corporate 
capacity; that is, it was created by the ballots of the voters, cast 
under the authority of the acts of the legislature,— the only mode 
in which it could be created, and being so created, it was reduced 
to writing, attested, and recorded, by the proper agents of the 
town both on the records of the town and on the book kept for 
that purpose by the railroad company. 

Thus the terms of the contract were reduced to a certainty. 
Both parties had a written record of them, to which they could 
refer, and by which they were bound. Nothing depended on the 
frailty or uncertainty of human memory. All the purposes of 
|; the statute of limitations, in allowing a much longer time to 
| ||| written contracts than to verbal contracts, were fully accom- 
|||) plished. 
: To test this question,— suppose an action upon this contract, to 
be brought by the railroad company against the town, and to be 
| pending in court, what would be the proper mode of proving the 
contract? Certainly not the memory of witnesses, the parol tes- 
timony admissible in cases of parol, or verbal, contracts, but these 


ane ae 


very records, or duly authenticated copies of them, weuld alone + 
be admissible. Only, in case these records were lost or destroyed, 
would it be legal to resort to the memory of witnesses, and then, —; 
not to prove what the contract was, but what saith the record. 
The record alone would be the only witness, and it would be % 
only by proving what the record said, that you could prove what 
the contract was. 

It will be observed that this contract was not a contract tnéer- 
partes. No agreement of any kind, on the part of the railroad = 
company was required, or was made. The conditions on which ~ 
the contract became absolute, except such as were expressed in = 
the vute, were written in the act of the legislature which author- 
ized it, and could be proved only by referring to that act. a 
: If this bill had been filed within five years after the cause of © 
| action accrued, no oral evidence would have been admissible to > 
prove the contract. The court would have said: Go to the writ- 7 
. ten evidence on record. Go to the book of the town, where the ¢ 
proceedings of the town and its vote were recorded, go to the | 
book of the railroad company, where the supervisor of the town | 
entered these same proceedings and vote, go to the act of the | 
legislature which prescribes the conditions. 4 

But why need we discuss the question, whether or not the ~ 
record of the town constitutes a technical contract? All thatis 4 
required to exempt this case from the operation of the statute ~ 
of limitations is that there shall be written evidence of the indebted- = 
ness, on Which the bill is founded. 4 

Your Honors cannot fail to observe that the legislature regarded ©: 
substance more than form, and that hence the language of the | 
act is exceeding broad. : a 

My learned friends and associates have transcribed it in their 4 
brief, as follows : 3 


: 

| 

| ‘‘ All actions founded on any promissory note, simple contract in = 
writing, bond, judgment, or other evidence of indebtedness tn writing, = 

made, caused, or entered into, after the passage of this act, shall be ~ 
commenced within sixteen years after the cause of action accrued, and | 
not afterwards.” ‘3 

| , I have only to refer to the record of the town. There is the | 

written evidence of the indebtedness, full and complete, no % 

matter whether it constitutes a technical, legal, contract or not. | 


rans 
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The words of the statute and this record are fatal to the defend- 
ant’s demurrer, and show, beyond all controversy, that this action 
is not barred by the statute of limitations. What single tem of 
evidence is wanting in this record, unless it be evidence of the 
conditions prescribed by the legistature, which are contained in 
the act itself? Bring thence the proof of the contract, and of the 
conditions to be performed. That only will we hear. 

If this be so, there is an end of this question of the statute of 
limitations. The cause of action was complete, as the bill alleges 
in 1871, no matter on what precise day, even if it were the first 
day in the year. This lill was filed in 1886. Sixteen years from 
the time, when the right of action accrued, had not expired before 
the filing of the bill. 


But this question of limitation, arising under the statutes 
relating to debts and contracts, may not be decisive of the plain- 
tiff’s rights in this cause. 

The same act of the legislature of Illinois, which authorized 
the town to make the appropriation, required it to provide a 
security for its payment, in the form of a special tax. The words 
of the act, Sec. 2, are: | 

“The authorities of said towns, respectively, are hereby authorized, 
and required, to levy and collect a tax, and to make such other provi- 
sions as may be necessary for the prompt payment of the appropriation 
under the provisions of this law.” 


Accordingly, the legal voters, who authorized the appropriation, 
did, in obedience to this law, at the same time, vote fur a special 
tax, asa security for its payment. 

_ My position is, that this tax is a ssint: security, in the 
nature of a trust, with a power in trust in the proper authorities, 
for the benefit of the railroad company, and those who may hie 
_.its rights, which no act of the town, or of the legislature itself, 
could take away or impair. I refer your Honors to the opinions 
of the Supreme Court of the United States, in Von Hoffman vs. 
Quincy, 4 Wallace, 585, and in Galena vs. Amy, 5 Wallace, 705. 
In the courts of the United States, this principle can be.no longer 
questioned. 
My position can ‘be stated in few words. It is this. By 
reason of this special tax, the railroad company acquired a security, 
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in the nature of an express trust, against the enforcement of « 
which the statutes of limitation, relating to debts and contrac e 
did not ran, if indeed, being in the nature of property vested im 7 
them, it was enbject to any limitation from lapse of time. _ It is 7 
well known to your Honors that the security of a lien, whether “ 
on personal or real estate, is not impaired, because the debt is 
barred by the statute of limitations. 3 
I submit to your Honors that the question of the right of the 
railroad company, and of the plaintiff, as subrogated thereto, te. : 
enforce the levy and collection of this tax, notwithstanding the / 
lapse of time, does not arise upon this dene, which does net 4 
touch this alleged equity of the plaintiff’s bill, and must, if need 4 
be, be reserved for some future stage of the proceedings. — 


This defendant must seek its exemption from its obligations 4 
somewhere else besides the statutes of limitation. Neither will 4 
multifarionsness, nor defect in dates and names, suffice for its | 
relief from the demands of the bill. What next? 5 


4. Laches by reason of delay, without excuse, is the next resort. 3 
The plaintiff might have said, in excuse for the delay, that the 
town of Middleport paid it the interest on this debt for five : 
years. Such an allegation is to be found in the bill, but not as : 
a formal excuse for delay. So we must now defend ourselves | 
against this charge of laches. a 

The defendant says we have slept upon our rights until we | 
have none. a 

Fortunately for us, the same Supreme Court of Illinois, whose | 
judgment has removed out of the way the statute of limitations, | 
has also removed, by the legal effect of its judgment, the bar of 
laches. It could not be otherwise. It is not possible to hold that 

a claim, not barred by the statute of limitations, is barred by @ 
laches, consisting in mere delay by lapse of time. If the action ; 
is not barred by the statute of limitations, it is simply childigh to} 
say, well, it is barred by laches arising from lapse of time. ‘ 

In 1880,—the case must be fresh in the recollection of he of 
learned pleader who framed this demurrer, — the Supreme Couz 
of Illinois, in Gibbons et al. vs. Hoag, 95 IIl., 47, decided as. fol 4 


lows: 
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‘¢ Mere delay alone, short of the period fixed as a bar by the statute 
of limitations, will not preclude the assertion of an equitable right. 
It is only when, by delay, and neglect to assert a right, the adverse 
party is lulled into doing that which it would not have done, with 
reference to the property, had the right been promptly asserted, that 
the defense of laches can be considered.” 


The same principle was decided, still more recently, in Warden 
et al. vs. White, 14 Bradwell’s s Rep. ., 50. ; 

There is nothing in the bill which shows that the defendant 
has been prejudiced by delay. Neither is there in the demurrer. 
Indeed, nothing of that kind could have been inserted in the de- 
murrer, without. making it, in the language of the books, “a 
speaking demurrer.” But the learned pleader, alleging that the 
plaintiff has not, in his bill, shown any excuse for his delay, 
proceeds to demur, on the ground of laches, evidently, not aware 
that, for that very reason, he was precluded from demurring. 

I beg leave to call the attention of the Court to the case of 
School Trustees vs. Wright e¢ al., 12 Ill. Rep., 432, and to the 


— ease of O'Halloran vs. Fitzgerald, 71 Ill. Rep., 58, in which it is 


said, that ‘“‘ where there is no attempt in the bill to account for 
delay, laches must be set up in an answer, and is not otherwise 
available.” 

I have made all the observations upon these several grounds of 
demurrer which I think it necessary to make. But the learned 
pleader says, as a final cause of demurrer: There is no equity 
in the plaintiff’s bill. This is matter of grave moment. Leav- 
ing the small things behind, let us proceed to consider this. 
Paullo majora canamus. 


5. The equity alleged in the plaintiff’s bill is, as I have said, 
the equity of subrogation. Before proceeding to call the attention 
of the court to the facts from which this equity arises, it may be 
useful to advert to the instances in which the right of subroga- 
tion exists and to the principles on which it rests. 

The cases in which subrogation, independently of agreement, 
takes place, are enumerated by Mr. Sheldon, in his treatise on 
that subject, page 3, § 3. 

« Subrogation,” Mr. Sheldon says, “as a matter of right, independ- 


ently of agreement, takes place only for the benefit of insurers; or of 
one who, being himself a creditor, has satisfied the lien of a prior 
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creditor; or for the benefit of a purchaser who has extinguished an 
incumbrance upon the estate which he purchased; or of a creditor, or 
surety, who has paid the debt which, in whole or in part, ought to 
have been met by another; or of an heir who has paid the debts of 
the succession; or of one who has paid his own debt, the burthen of © 
which has, for a valuable consideration, been assumed by another.” 


In the almost infinite variety of human relations, it can wae 4 
be supposed, that these instances exhaust the subject. They do | 
not necessarily embrace every case in which subrogation takes © 
place. The same author says, p. 2, the doctrine of subrogation 
“is broad enough to include every instance in which one party 
pays a debt, for which another is primarily answerable, and which, 4 4 
in equity and good conscience, should have been discharged by the | 
latter.” Provided, however, the party paying the debt is not a 3 
mere stranger, who ofliciously en and pays the cong? 2 
as a volunteer. 2 

I may anticipate the argument, 80 ‘far as to say, that this 4 
statement of the doctrine is broad enough to include the © ] 
present case. There can be no doubt that, according tu the ~ 
allegations of the Dill, the plaintiff has paid a debt, for which § 
the town of Middleport was primarily liable, and which should, 
in equity and good conscience, have been discharged by that. | 
town. Neither do the allegations of the bill leave any ob 
that the plaintiff, in paying this debt, was not a volunteer, but = 
sustained to the creditor the relation of an equitable assignee. In 
other words, the facts show that both the railroad company and 3 
the plaintiff acted upon the assumption that that company wag 
invested with a title to the debt, which it had a right to convey.” 
to the plaintiff, even without the consent of the debtor, and the 9 
by force of what was done, the plaintiff, in equity, became g 
invested with that title. The law of equity implies, that what 7 
ought to have been done was done, and construes the trans- 3 
action as an equitable assignment, which your Honors are called ~ 
upon to enforce. It must be observed, that the debtor has 
nothing to do with the transaction. The creditor was the 3 
owner of the property, the debt, and had a right to transfer © 
its title to the plaintiff, in any legal mode, whether by an —s 
written, legal assignment, or by a mode from which equity - : 
would imply an assignment. No legal, or equitable right of the 3 
debtor is affected thereby. The debtor is bound to pay ite 
ri 3 
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honest debts, in whosesoever hands they may be. If it be said, 
that in subrogation pure, as distinguished from conventional subro- 
gation, the debt is extinguished, so that the person subrogated is 
not subrogated to the debt itself, but merely to a right of reim- 


‘ bursement for having paid it, I answer, the distinction, as to all 


practical results, is a distinction without adifference. If it be said 
that, in the instances enumerated by Mr. Sheldon, no element of 
agreement is apparent, and that this case does not fall within the 
principle of these cases, I answer, that in every case there exists 
an implied, equitable promise, on the part of the debtor, to indem- 
nify the party by whose money the debt is paid. This brings 
us to the question upon what principles the right of subrogation 
is founded. | 


Let me refer to some of the many cases, both in Great Britain 
and in this country, which lay down the proposition broadly, 
that subrogation is not founded upon contract, but upon nateral 
justice and equity. 

The first case to which I call your Honors’ attention, is Hodgson 
vs. Shaw, 3 Mylne & Keene, 191, in which Lord Chancellor 
Brougham, in giving the opinion, said: 

“The case standing thus at law, do considerations of equity make 
any alteration in its aspect? The rule here is undoubted, and it is one 
founded on the plainest principles of natural reason and justice, that a 
surety, paying off a debt, shall stand in the place of the creditor, and 
have all the rights which he has, for the purpose of obtaining his reim- 
bursement. It is hardly possible to put this right of substitution too 
high, and the right results more from equity than from contract, or 
guast contract, unless in so far as the known equity may be supposed to 
be imported into any transaction, and so to raise a contract by impli- 
cation. The doctrine of the court, in this respect, was luminously 
expounded by Sir Samuel Romilly, in Craythorne vs. Swinburne, 
14 Ves., 160, and Lord Eldon, in giving judgment in the case, sanc- 
tioned the exposition by his full approval. ‘A surety,’ to use the lan- 
guage of Sir Samuel Romilly’s reply, ‘ will be entitled to every remedy 
which the creditor has against the principal debtor, to enforce every 
security, and all means of payment, to stand in the place of the cred- 
itor, not only through the medium of contract, but even by means of 
securities entered into without the knowledge of the surety; having a 
right tg have these securities transferred to him, though there was no 
stipulation for that, and to avail himself of all those securities against 
the debtor.’ ”’ 


_r Se ee ee 


Your Honors cannot fail to observe, that Lord Brougham, i# 4 
this opinion, thinks it hardly possible to place this doctrine of 
subrogation on too high ground, and considers it as resting net 4 
only upon principles of natural justice, more than upon contract, ~ 
or guast contract, unless so far as equity, imported into the trans ~ 
action, may be considered ae raising an tmplied contract, but in the j 
words of that great equity advocate, Sir Samuel Romilly, holds, |“ 
that the surety is entitled to stand in the place of the creditor, ; 
not only through the medium of contract, but as having a t a 
founded on natural justice, even to securities of which he had n no7 
knowledge. ee 


Let me next cal] your Honors’ attention to the opinion of the a 
Court of Appeals of the State of New York, in Matthews os; = 
Aikin, 1 Comstock, 595. The summary of the case is; 4 

“The right of a surety to be subrogated, on payment of the debt, y 
to the securities held by the creditor, does not ee upon contract, — 3 
but rests upon principles of justice and equity.” e: 


Comstock J., in giving the opinion of the court, said : 4 

“Tt is a general and well-established principle of equity, that a surety, a 
or a party, who stands in the situation of a surety, is entitled to be | 
subrogated to all the rights and remedies of the creditor whose debt - 4 
he is compelled to pay, as to any fund, lien, or equity, which the ~ 
creditor had against any other person or property, on account of such 
debt. The general doctrine, as a rule of equity, is not controverted, — 
on the part of the appellants, but is fully conceded. It’ is insisted, 
however, that the guarantor, in this instance, did not become such, at 
the request of the debtor. That as to the debtor, he was a mere volanteae 4 
having no remedy over against him, and never acquiring the character 
of a surety, so as to be entitled to subrogation to the rights and reme- | 
dies of the creditor. The objection seems somewhat narrow and 7 | 
nical, when addressed to a court of equity, whose peculiar province | 
it is to mete out substantial justice, when the more restricted powers 
of the common law fail in its administration. But it leads us to e 
amine carefully into the grounds and principles upon which the rig 
of subrogation rests. Does it rest upon the foundation of a contract, 7 4 
binding in a court of law, between the debtor and his surety? In | 
other words, does it turn substantially upon the question, whether OK 3 
not, the surety, who has paid the debt to the creditor, has a remedy 
over on his contract against the principal, for the money paid, in an © 
action at law? Or, does it not rest rather upon the broader and 
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deeper foundations of natural justice and moral obligation? Chan- 
cellor Kent says, in Hays vs. Ward, 4 John Ch., 180: ‘This doctrine 
does not belong merely to the civil law system.’ It is equally a well- 
settled principle, in the English law, that a surety will be. entitled to 
every remedy which the principal debtor has to enforce every security, 
and to stand in the place of the creditor, and have those securities 
transferred to him, and to avail himself of those securities against 
the debtor. This right stands not upon contract, but upon the same 
principles of natural justice upon which one surety is entitled to a 
contribution against another.” 


In Furnold vs. Bank, 44 Missouri, 338, the court say: 


“That the claim of the surety against the principal is founded, not 
on contract, but upon a principle of natural justice and equity.” 


« This equity springs up at the time the relation is entered into, and 
is consummated when the surety has paid the debt.” 


This doctrine, that the right of subrogation is founded upon 
principles of natural justice, without regard to form, is reiterated, 
again and again, in the course of the opinion, to which, at full 
length, I invite the attention of the Court. The opinion refers 
to what Lord Chancellor Hardwicke said, in ex parte Crisp, 1 At- 
kyns, 183, “ that where the surety paid off a debt, he was entitled 
to have from the creditor an assignment of the security to enable 
him to obtain satisfaction for what he had paid.” 

I submit to the court, that the principle of natural justice 
upon which the right of subrogation rests, in all the cases, is the 
same principle from which, in the equitable action of indebitatus 
assumpsit, at common law, the promise is implied which is made 
the foundation of the action. 


In Hoover vs. Epler, 52 Penn. St. Rep., 522, the court say : 


“The right to subrogation is founded in equity and benevolence, 
and not necessarily upon either privify or contract between the 


parties.” | 

In Eaton vs. Hasty, 6 Nebraska, 425, the court say : 

«The right to subrogation does not depend on contract, but on equity, 
and it depends on facts to develop and determine it.” 


I do not think that the courts mean to lay down strictly, that 
pure benevolence can be administered by a court of justice, or 
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that they will enforce moral obligation, or natural justice, inde- | 4 
pendently of equitable obligations, arising from natural justice; 7% 
recognized as such by courts of equity. All they mean is that + 


_ ho contract, express or implied, enforceable at law, and no express 


equitable contract is necessary, but that the courts will deduce 
from the facts an equitable promise, or equitable obligation, 
founded upon natural justice, which they will enforce. This is 
what Lord Brougham means, when he speaks of equity import- 
ing a contract into the transaction. 

I might continue to cite cases of the same purport until your 
Honors would be weary indeed, but I forbear. Suffice it to say, 
I have not been able to find any case in which contract has been ~~ 
held necessary to create the right of subrogation, except so far as 3 
contract is always implied in the relations of men dealing with —; 
each other, as debtors or creditors. In equity, it seems to be 


_ assuined that, in all the varied relations of men, dealing with 


each other, in matters of business, there is an implied obligation 
to do right, which is stronger than any form of words, oral or 
written. | 


I shall now assume that the right of subrogation rests upon 
principles of natural justice, independent of contract, except so 
far as, in the words of Lord Brougham, equity, imported into the 
transaction, may be said to raise a contract. While so assuming, 
I shall not deny, that the right of subrogation may also rest upon 
express contract, as in the case of the express assignment of a debt 
in which case, it is called conventional subrogation. 


The only remaining question, upon this demurrer, is whether 
the facts, alleged in this bill, bring the plaintiff’s case within the 
principles upon which pure subrogation rests. In other words is 
the plaintiff entitled to it, upon principles of natural justice ? 

This brings us to the question, what is natural justice? What 
can it be but the universal sentiment of mankind, that a debtor 
should pay his debts. The maxim, constans et perpetua volunias 
suum cuique tribuendi est jus, expresses the universal sentiment 
of the human race, in all nations, and in all ages. It is 
from this universal sentiment, implanted in the bosom of man- 
kind, by their Great Creator, that the obligation, arising from the 
relation of debtor and creditor, derives all its force. Pay me 


_ what thou owest is natural law. It is the voice of mankind. 


Thus far, theoretically, there is no issue between the plaintiff 
and the defendant. The debt is not denied. The defendant 
contracted it, by authority of law, and became bound, by the 
same authority, to pay it. This the defendant does not deny, but 
. hitherto has refused to pay it, except in worthless bonds, which 
it alleges, in the brief of its counsel in this cause, constitute a 
legal bar. 

But the plaintiff is not the orizinal creditor. We must, there- 
fore, go a step further, and show how this principle of natural 
justice invests us with a title to the debt. In other words, we 
have to show, on what principles of natural justice, our right of 
subrogation rests. This right results from the same law of 
nature from which the right of property and the right of aliena- 
tion of property are derived. It is by force of natural law, that 
one may not only enjoy what belongs to him, but may transfer it 
to others. Acting upon this principle, this railroad company 
attempted to transfer to us this debt. If there had been an 
assignment to us in writing, there would have been a conventional 
subrogation, which would authorize us to proceed at law in the 
name of the railroad company, or in equity, in our own name. 
But there being no such assignment, we must have recourse to 
the principles of natural justice, on which the right of subroga- 
tion pure rests. Upon these principles, by the payment of our 
money we became, in equity, creditors of the town, and the same 
natural justice, which before required the town to pay the debt 
to the railroad company, then required them to pay it tous. By 


reason of the sale to us, the right of the railroad -ompany todemand | 


this debt of the town ceased, and if we did not acquire title to it, 
legal, or equitable, then the town became forever discharged from 
it, and that, for no other reason, than the issue of unauthorized 
bonds. It is simply puerile to say, that the acceptance of void 
bonds, by the railrord company, canceled the debt, or that the 
transfer of the bonds to us, affected our right te recover it from 
the town. It was not the paper, on which the bonds were written, 
that the railroad company intended to sell, or that we intended 
to buy. It was the debt itself, evidenced’ by the bonds, as 
negotiable instruments, transferable by delivery, and actionable 
in themselves. It is Just because the delivery of the bonds to us 
did not invest us with a title at law, to recover the debt from the 
town, that equity relieves us by giving effect to our title, upon 
principles of natural justice. 
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_ the law fails, it is the special office of subrogation, upon prin- a 


It is vain to say, that the town was no party to the tansation, 
and that no relation, of any kind, existed between us and the 
town, previous to the purchase of the bonds, and that therefore: 
we were volunteers. The transaction itself refutes this claim. 
The railroad company had a perfect right to dispose of ite own 
property, without asking leave of the town, and we had a perfett | 
right to buy it, without the permission of the debtor. Your | 
Honors will susclions that, in Matthews vs. Aiken, New York: @ 
Court of Appeals, before cited, it was held, that a guarantor, who = z 


and was entitled to subrogation, upon psinciples of natural justion | 
and equity, those high grounds upon which, in the language of = 
Lord Brougham, the right of subrogation rests. | 
Aseuredly, if a guarantor of a debt, becoming such at the 
instance of the creditor, be not precluded from the right of sub- — 
rogation, neither is a purchaser of a debt, like this plaintiff. No 4 
difference, in principle, between the two cases, can be discerned. — 
Let us appeal to the sentiments of justice implanted, by Na- — 
ture’s God, in every human being. Let us state our case to thes 4 
great tribunal of the world. Do your Honors believe, that one | 
man, one woman, or one child, understanding the facts of the 
case, would cast a vote for the dismissal of our bill? ‘ 
Eet us go to the courts of equity, throughout the civilized world, 
wherever courts of equity exist, and consult their records. I~ 
appeal to the knowledge of your Honors. No case can be found, 
upon the authority of which, the subrogation, demanded in our 
bill, can be denied. On the contrary, it is held, that the right to : # 
subrogation can hardly be placed on too high ground, that when | 


ciples of natural justice, to bring to their senses, men whe@ ag 
deny their natural obligations, and manifest to the world, | 
that they are not governed by the universally recognized prinei- 4 
ples of common honesty. By the uniform current of the decis-~ 
ions of courts of equity, subrogation, upon principles of natural 
justice, is designed for just such cases as this. 

No contract is necessary. The party subrogated may be enti E 
tled to rights and securities even, of which the parties were 
tgnorant. No relation of any kind, between the party cabrogated 
and the debtor need exist. All that is required is that, tet 
party should have paid his money, m good faith, under circum- = 
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stances which show that he did not pay it as a volunteer. Ordi- 
narily, the relation of the party subrogated is that of a guarantor 
of the debt which he has paid. In this case, it is that of a pur- 
chaser of the debt. | 

This case, I submit to your Honors, furnishes one of the finest 
examples of the beneficent power of a court of equity to admin- 
ister natural justice. Before such a court, in such a cause, we 
may summon every man’s conscience to bear testimony in our 
behalf. The universal conscience of mankind may, perhaps, 
prove to strong even for the municipal repudiators of the great 
State of Illinois. 

My esteemed friends and associates, Messrs. Bailey & Sedg- 
wick, in their able and elaborate Brief, have so completely 
snawered the argument of the learned solicitor of the defendant, 
and so completely covered all the points of the case by the cita- 
tion of authorities, which, the Courts of the United States, sitting 
in Ilinois, will not discegeard, that I forbear to proceed favter. 

The question, whether the debt of the town, to which the 
plaintiff is subrogated, is the original debt, created by the vote 
of the town, at the polls, or whether it was modified by the 


ine alll Ms 


delivery and acceptance of the bonds, so as to become payable in 
installments, with interest, according to the tenor of the bonds, 
presented in the bill by an alternative statement, does'not arise 
upon this demurrer. The discussion of this question is, there- 
fore, reserved for some future occasion. 
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Supreme Court 
OF THE UNITED STATES, 


October Term, A. D. 1887. 


The .Btna Life Ins.Co. ) Appeal from the U. S. 
v. - Cireut Court for the 
The Town of Middleport, et al. ) Northern District of II. 


No. 11385, 


The tna Life Ins. Co. - ) Appeal from the U. S. Cir- 


v. cuit Court for the Northern 
The Town of Belmont, et al District of Ilinois. 


No. 1136. 


The .Btna Life Ins. Co. ) Appeal from the U.S. Circuit 
v. - Court for the Northern 
The Town of Milford, et al \ District of Illinois. 


Brief and arqument for the appellees. 
STATEMENT. 

There is no substantial difference in the facts aileged 
in the bills of each of the three cases, and such being the 
“use we will argue them as one,and ask that our argument 
and citation of authorities apply to all alike. ts 


> 


eMarch 7, 1867 the legislature of the State of Illinois 
passed an act found in Volume 1, Prvate Laws of 1867, 
page 842, authorizing townships located as appellees were, 
to appropriate such sums of money as they should deem 
proper to aid in the construction of the Chicago, Danville, 
& Vincennes R. R. to be paid by the levy and collection 
of a tax levied by the authorities of such townships,as soon 
as the road was built through such township, providing the 
proposition to make such appropriation be submitted to a 
vote of the legal voters of such township at a regular or 
special meeting, and the sanction of such voters obtamed 


thereto. 


¢ 


In 1867 and 1868 each of said appellees were acting 
under the township organization law of Illinois and in that 
year under said act of 1867 (Middleport on June 8) sub- 
mitted the proposition to the legal voters of such town- 
ships, to levy and collect a tax of 815,00) on the property 
ot the inhabitants thereof to aid in building said railroad, 
provided Watseka be made a point on railroad, which prop- 
osition carried and was so declared and duly attested by 
the clerk and moderator,and by the clerk record2d on the 
records of town. That about the time of making the tp- 
propriation the supervisor on a book kept for that purpose 
by the railroad company, entered said eppropriation there. 
on. That the railroad company relying on the taith there. 
of built in 1871 its road through said township in’ accord- 
ance with the condition. That February 26, 1869, the 
Legislature of Illinois for the purpose of ratifving and con- 
firming the appropriations, passed an act found in Volume 
3 page 355 and also the act of March #4, 1869, in Volume 
3 page 365 for the same purpose. | 


» 
> 


That Febuary 10, 1871, Board of Auditors of Middle- 
port met and adopted the followmg resolution. _ 


Wuereas, An appropriation of $15,000 was June 8, 
1867, voted to said railroad,company and the township is not 
nble to pay it, therefore, Resolved, That bonds be issued 
to said railroad company for $15,000 and enough more to- 
Wit; $1,500 to cover discounts; bonds dated February 20, 
1871 and bear 10 per cent interest from date, which reso- 


lution was duly recorded in town records. 


That in pursuance of resolution the supervisor and 
clerk, March 25, 1871, executed fifteen bonds of $1,000 
ench, dated on that day at 10 per cent with coupons at- 
tached, due June Ist annually. Said bonds were to be 
delivered to the railroad company when condition of vote 
wis fulfilled at 90 cents on the dollar. 


That April 1, U871, Board of Auditors again convened 
and adopted a resolution setting out vote of June 8, 1867 
aforesaid and issue of bonds and sale to railroad company 
at 0 cents on the dollarjand that a tax had been levied and 
collected to pay balance which supervisor then held, and 
which he was then instructed to pay over to the railroad 
company when it was completed to Watseka: which resolu- 
tion was duly recorded on the town records. 


That said town has trequently recognized the validity 
of said bonds by levying a tax to pay the interest thereon 
and pad same to July 1, 1876. That the railroad com- 
pany accepted the bonds in lieu of the debt and put them 
in the market for sale, and ee! in 1871 — said 
bonds for 814, 700, 


That June 26, 1876, 2 bill was filed by said townships 
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against appellant to have said bonds declared void, and in 
September 1876 said bonds were declared void and appel- 


lants enjoined from collecting. 


That appellant bas held said bonds since its purchase 
aforesaid and said decrees still remain in force in each of 


said cases. The bond which is made a part of the bill in 


the Middleport case contains the assertion that it is issued ~~ 
under and by virtue of all of the three acts above recited, 


and in accordance with 2 vote of the electors at a special ae 

meeting held June 8, 1867. , » a) 
The bond of the town of Belmont only recites the act ws 

of 1867 and votes of the electors June 10. 1867, and June Ry 


2, 1868 in pursuance of said act, also under and by virtue 
of the laws of February 26, 1869.and bears date March 23, 
1871, but not to bear interest till July 1, 1871, and annually 


thereafter. 


The bond of the town of Milford recites act) of 1867 
and votes of the electors May 14, 1867, and July 16, 1868, 
in accordance with said act,also Issued,under and by virtue 
of the laws of February 26, 1869. Bonds dated March 31, 


1871, interest pavable July [ annually. 


Under the above facts the appellant claims in’ each of. 


the three cases to be the equitable assignee of the railroad 
company of the debt. or clam = due from the townships { 


respectively, and to be thus subrogated to its rights against 


said townships. 


‘To this claim of the appellant on the part of the 


townships we set up the followmg: 


First. We deny the nght of subrogation, 


; 
Second. We set up the statutes of limitations of five 
years. : 
Third. We claim the former decree 1s res adjudicate, 
Appellant is not entitled under the facts in these cases, 
to be subrogated in equity to the rights of the railroad 


company. 


Was appellant when it bought the bonds in the market 
in June 1871 in any way under obligations to buy said 
bonds, or was it done by it merely as an investment and as 
any one would buy commercial paper? 


We say it was under no obligations legal or equitable 
to buy them, but was a mere volunteer or stranger to the 
appellees,and at that time parted with its money voluntarily 
and could if it so chose imposed any terms it saw fit on 
said railroad company before purchasing said bonds as 
regards security, and which would have been acquiesced in 
by the railroad company. In such case there is no subro- 
gation as all the authorities show, even those cited by 
appellant. 


| In their argument counsel for appellant seem not to 
have taken any distinction between equitable subrogation 
pure and simple, and conventional subrogation which 
arises on account of some agreement between the parties 
by which the party is given the rights of another to hold 
some security that was held by such other persons. In 
fact all or nearly all the authorities cited by them are of 
the latter class as we will show on examination, and can 
have no application as itis not pretended any agreement 
was made by the railroad company appellant should have 
such a right, except what can be inferred in law that is an 
equitable one as distinguished from conventional or they 


( ’ 


are cases where an action at law lies and so decided by the 


courts. 


We will examine a few of the authorities cited by 
them and see how they apply to the cases at bar so far as 
subrogation is concerned. 


In Hodgson v.. Shaw, 3M. d& A., 183, which wasa case 
where A. & B. executed a joint and several bond to W. 
for a loan of money, none of the money being paid before 
the death of A. and W. but after their deaths the executors 
of W. obtained from B., as principal, and C. as security, 
another bond to secure the payment of the sum due on the 
first one,after the death of C. the second bond was puid out 
of his estate and the original bond was assigned to his 
administrator. It was held by the court of equity that the 
claim under above facts was a good and valid one in_ spec- 


ialty creditor of A’s estate in favor of the estate of C. to 
the extent of the penalty in the original bond, and as 


assignee of the first bond the paying off.of the second not 
in the least affecting the first bond. This was clearly a 
right of subrogation of a surety that was bound to pay, to 
the rights of his creditors,who bad put bim in his shoes by 
actual assignment of the first bond and) was not in any 
sense of the word an equitable subrogation. 


In Goldsmith vy. Stewart, et al, 4a Ark., 154,whieh 


was a suit by Goldsmith against the County Clerk and 


several boards of directors of school districts, to reform 


orders given by former boards, which orders had under a 


subsequent law been delivered up for cancellation to the - 
County Clerk and others in lieu thereof issued by him, 
which had been by the parties to whom issued assigned 


4 


to Goldsmith, and after that the courts had decreed this 
reissue void, as the act under which issued was unconstitu- 
tional and in passing on that kind of a case the court held 
that the original orders should be reissued of the “original 
dates they bore and by the same parties and show on their 
faces for what issued, and then if the statute of limitations 
ran against them it would be the misfortune of the party 
and for which no remedy would exist. ‘This case is not at 


all like the one at bar because there are no issues to be had 
of other bonds 1m lieu of those declared invalid and all the 


claim ‘the railroad company could have against the towns 
as held by Judge Blodgett was an action of debt or 
assumpsit after they had performed the conditions; and as 
such if appellants are entitled to it at all an action at law 


will lie in name of the railroad company for its use. 


In the ease of Fortescue vr. Barnett, 3 M. de A, 43 
star puging which was simply 2 question of whether there 
was a legal assignment to trustees for the benefit of third 
persons, and no question of subrogation in any sense of the 
term. The Master of the Rolls in passing on that question 
says *‘The question does not here turn upon any distinction 
between a legal and equitable title. but simply upon whether 
any act remained to be done by the grantor which to assist 
a volunteer this court would not compel him to do. I am 
of the opinion no act remained to be done to complete the 


title of the trustees.” 


In that case the deed of the assignment had been , 
delivered to one of the trustees, but the policy remained in 
the hands of the assignor and he subsequently for a consid- 
eration surrendered the policy to the company,the trustees 
to whom the assignment was delivered having failed to 
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notify the company thereof, on bill filed by the surviving 
trustee it was held the assignment was complete by the 
delivery of the deed, and the assignor was liable for. value 
of the policy to cestuis que trusts, thus showing a clear 
case of contract and not of equitable subrogation. And 
the cases cited of Sye Dubert ex parte 18 Ves. 150 is to 
the same effect that when the assignment is complete 
though voluntary the court will act for cestue que trust. 


These are cases of express contract. 


In Morgan v. Hammett. et al, 23 Wes. 41, it appears 
that all the rights of Morgan arose from direct contract 
and with parties who had a right to make such contracts, 
and therefore you could not claim that it is an equitable 
right of subrogation because the debts represented were 
those of intestate and the agreement was at the time 
believed to be made with a party who was the so/e heir and 
so represented herself, to the party advancing the money 
and really gave him a mortgage to secure him, and the 
party Prideaux holding the prior mortgage agreed to 
assign it to him but instead thereof executed a satisfaction 
piece by mestake but did deliver over the notes and mort- 
gage as security, and the money advanced by the party 
went to pay debts of decedent. Under all the circumstances 
this if subrogation at all, was not by virtue of a bare equity 
but of a contract,and is not at all analogous to the standing 
of appellant in cases at bar where it is dealing with muni- 
cipal corporations. If by this they intend it for an authority 
for an equitable subrogation on an administrator's sale it 
is of no value in this state as will be seen by the 69 JVI. 


433 hereafter cited. 


In Furnold ». Bank of State of Mo. 44 Mo. 433, 
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was where A. borrowed from the Bank a sum of money 
and gave his note with B. C. and D. as sureties. A then 
died and the claim was proven up against his estate which 
paid part of the claim. Suit was then brought against the 
sureties by the Bank for the balance, and a judgment 
recovered against them. B. one of the sureties, after the 
judgment, sold the land he owned to Fernold and some 
time thereafter the bank levied on the land, and to save it 
he was compelled to pay the debt and filed a bill against 
the bank and the other sureties to compel the bank to 
assign its judgment against the estate of A. to him, and all 
other sureties it had from A. to secure the debt, and also 
compel the sureties to pay their share of the judgment 
against them, and his grantor, which the court on final 
hearing held he was entitled to. This is clearly a case 
where a party was compelled for the protection of himself 
to pay off a debt, and = in all such instances when the 
debt 1s that of another he is entitled as a matter ef equity 
to step into the shoes of the creditor. But can this be held 
to be the case at bar? We clearly think not as the appel- 
lant in all of these cases was nothing more or less than a 
volunteer there being no duty of payment on its part. 


In Zalbot et al,v. Wilkins et al, 31 Ark., 421 was 
a case where Wilkins, Bell and Holcombe were sureties for 
Cobb to Tillar for $2,500. Before note fell due Cobb sold 
out his stock of goods to Talbot and Holcombe who as part 
of the purchase agreed to pay the note to Tillar. When 
note became due Tillar brought suit thereon and obtained 
judgment and collected from Wilkin aad Bell $2,025.66 
their share as sureties aforesaid and they filed their com- 
plaint to be substituted to Tillar,s rights. It was in passing 
on the question under the above facts the court says 
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‘Subrogation is the equity by which a person who is 
secondarily liable for a debt and has paid the same is put 
in the place of the creditor,so as to entitle him to make use 
of all the securities and remedies possessed by the creditor 
m order to enforce the right of exoneration as against the 
principal debtor, or of contribution from others who are in 


the same rank with himself and this is not founded on 
¥ s€ st ¥* 


contract but the general principles of equity 

It has accordingly been held and must be considered 
to be the generally received doctrine that a surety who 
pavs a debt which has been reduced to a judgment, is 
entitled to have the judgment kept alive for his benefit and 
to enjoy as against the principal debtor, exactly the same 
advantages which could have been claimed by the jadgment 


ereditor. fore). iS oe + se * 


_ We think if Tillar might by suit have compelled the 
defendants on their agreement with Cobb to pay the note 
plaintiffs having paid it to Tillar have clearly the rights to 
be stbrogated to him; and it 1s well settled where the 
promise is made to one for the benefit of another he for 
whose benefit it is made may sne in his own name 423.~ 


Under all the facts) we think this Arkansas case 1s 
strongly against appellants as it: was never compelled to 
pay a single cent for any of the towns but all of its acts 
were those of a mere volunteer and for the purpose of an 
investment to make money and to increase its capital, and 
no question of equitable subrogation arises. 


In Carpenter ». Brenham, 40 Cal. 239,which was a 
case by a jumor mortgagee to foreclose a mortgage on 
premises against which a prior mortgage was foreclosed 
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‘ and the premises sold, andthe purchasers at a foreclosure 


sale of a first mortgage to which suit a junior mortgagee 
was not a party had purchased the premises for less than 
the mortgage debt,and subsequently released the mortgagor 
from the balance of said debt and said purchaser sub- 
sequently sold to sundry parties parts of said land, and in 
the meantime the junior mortgagee released the 
mortgagor from all liability on the mortgage debt so far as 


outside property is concerned, and then filed a 
bill to foreciose making all the above persons 
parties who, came in and set up as a defense that as the 
mortgagor has been released as above by the junior 
mortgagee,if they paid off the junior mortgage they would 
not be entitled to the claim on his outside property as it 
had heen released and they as a matter of right when they 
paid off such junior mortgage’ were ‘entitled to he 
subrogated to all the rights of the janior mortgagee. 


The court in’ passing on_ that question say ‘The 
purchaser at a forecloseure sale sustains a two fold relation 
to the junior mortgagee; 

First as having acquired the legal title of mortgagor. 

Second as having become in equity the assignee of debt 
or at the least so much as was satisfied by the foreclosure. 
In either capacity it they should discharge the debt secured 
by the junior mortgage the most they could claim if entitled — 
to any relief of that character would be the right to be 
subrogated to such rights as the junior mortgagee had 
at the time of payment. As assignees in equity of the 
debt secured by the prior mortgage they would be under 
no obligation to discharge the junior one to protect their 
nights and therefore if they voluntarily discharged it they 
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would simply be removing an incumbrance which could 
not effect or impair their rights as assignee of prior debt, 
and subrogation is only allowed as a matter of right in 
those cases where a party is forced to do so to protect 


his own rights. 


Now this case, if it has any application to those at 
bar in the question of subrogation, is against appellants 
as it, at the time of the payment of the money, had no 
rights of any kind to protect, and for the protection of 
which it was forced to part with its money to the 


railroad company tor these bonds. 


In Mosier’s Appeal 36 Pa. St. 80, the court says, m 
speaking of subrogation, ‘It will not arise in favor of a 
stranger, but only in’ favor of a party, who, on some 
sort of compulsion, discharges a demand against a common 
debtor. For instance, a surety, who pays the debt of 
his principal, or when one of several joint sureties — has 


paid the whole debt. 


The principle does not apply in favor ot volunteers. 
They can obtain the right of substitution only by contract. 
I regard the doctrine as applicable in all cases where a 
payment has been made under a legitimate and fair effort 
to protect the ascertained interests of the party paying, 
and when intervening rights are not legally —* 


or defeated.” 


Now, can it, for a moment, be held that the appellant, 
when it made the payment to the railroad company, as 
alleged for the bonds, did so for the purpose of paying 
the debt of the township, and for the purpose of pro 
tecting the interests of the appellant? We = answer no, 
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most emphatically, because it says in its bill and _ brief 
that this was not thought of till after the decision of the 
Middleport case, in Ill. 82, 562, and all its acts clearly 
shown, it was a mere volunteer in buying said bonds, 
and did it for an investment, and not to protect the 


nghts of, or pay the debts of anv one. 


In Hoover v. Epler, 52 Pa., 524, the court says, 
‘Subrogation is founded on principles of equity and 
benevolence, and may be decreed where no _ contract 
exists between the parties, but not in favor of a mere 
volunteer, who, without any duty, or ebligation, moral or 
otherwise, pays the debt of another, and the rule is that 
the party whose rights are claimed to be used, must be 
fully satistied before an equity will arise in favor of the 


party claiming to use them. 


Now, in the cases at bar, what duty or obhgation 
of any kind, legal or moral, had the appellant at the 
time it parted with its money to the railroad company 
for the bonds of the defendant towns, to pay the debts 
of towns to said railroad company! Clearly none, and 
the mere statement of the proposition shows it was a 
mere volunteer in those matters, and no mght of subro- 
gation under these Pa. authorities cited hy appellant exists. 


These are some, and the principal, of the authorities 
cited by them on the question of subrogation, and on a 
careful examination of them, it will be seen they do not 
apply to the facts in any of the cases at bar from which 


any right to subrogation could be claimed. 


We now call your Honor’s attention to some other 
authorities, which clearly show as there was no contract. 
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that appellant should be subrogated to the rights of the 
railroad company, and it bought said bonds merely 
us an investment, and did not think of said rights at the 


time, and not till long after the bonds were declared void 


it is astranger and volunteer. 


The right is a creation of the civil law, and as 


expounded in Lousiana, where the law is still) in force, 1s 


> 


A party buying, at an execution sale, the title to which 
fails, is not subrogated to the rights of the judgment credited 


as follows: 


as in such case, theye is no legal subrogation, Cheldress ». 
Allen, 2? La, 377. 


Again, ‘‘We are ignorant of any law, which gives the 
party, who furnishes the money for the payment of debt, 
the rights of a creditor, who is thus paid. The legal title 
alone belong, not to all who pay a debt, but only to him, 
who being dovnd tor it discharges it.” 

Nolte & Co. v. Their Creditors, 6 Martin, 602, 

Curtis vr. Kitchen, S Martin, 706, 


Cox v. Baldwin, 1 Miller (La...) 147. 


‘It is only in cases where a party paying stands in the 
relation of surety, or is compelled to pay in order to protect 
his own interests, or in virtue of legal process, that equity 
substitutes him in place of creditor, as a matter of course, 
without any special agreement. A stranger paying the 


debt of another, will not be subrogated to the creditor's 
a] 


rights in the absence of an agreement to that e flect. 


The position of complainant is that of an ordinary 
vendee at a sheriff's sale, and nothing more. Indeed, 
nothing in the case in any degree tends to show that the 


75 
protection of his interest required, or even znduced the 
purchase. He bought the land and paid for it voluntanly. 
: We must therefore hold that the amount which he paid the 
sheriff operated as x discharge pro tanto of the creditor’s 
e judgment, and that judgment being thus satisfied, there 
could be no substitution. 
Richmond v. Marston, 15 Ind., 173. 
: Peet v. Beers, 4 Ind., 48. 
Rardin v. Walpole, 38 Ind., 146, 
i McClure v. Andrews, 68 Ind., 100 


( This case in 15 Ind., 173, was affirmed in the case of 
| ~ Spray v. Rodman, 48 Ind., 228, where the court use this 
L 2 language, ‘‘Subrogation is where a man pays a debt, which 
| X could not properly be called his own, but which it was his 
| E interest to pay, or which he might have been compelled to 
L. pay for another in which ease the law subrogates him in 
L all the rights of his creditor,” and as Spray had, ata 
- particuiar sale of land, bought the whole of the land without 
anv notice of any prior liens, and there being two judgments 
| against one of the parties in the partition proceeding, 
: and he having been compelled to pay said judgments, was 
allowed to have the judgment creditor’s hen on. the money 

{ then in court in heu of the land. 
In Bishop, et al v. O Connor, et al, 69 Ill., 433, 
? which was a swt, by Bishop, to be subrogated to the rights 


| of the creditors of Charles O’Connor, the lands of whose 

estate had been sold to pay said debts; and the money used 
for the purpose, and also for the use of the heirs, said heirs 
having had said sale set aside as void. In passing on the 
question, the Supreme Court hold the doctrine of Caveat 
Emptor in its broadest sense applies to the purchases, and 
although his money was used to pay the debt of decedent, 
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and for the support of the heirs, no right to subrogation 
exists, and that it cannot be extended to the class of cases 
without going beyond the well recognized rules of equity, 
and they examine very many cases, and show wherein they 
differ from thisand among the others the case of Atnney v. 
Knoebel 51 711... 112. and say that was a case where the 
heirs filed a bill to set aside the sales and to redeem, and it 
further appeared Morri-on only agreed to buy, if he could 
control and ww the debts For paving his bid, and he so 
made the arrangement, and they allowed a subrogation on 
the principle that he that seeks equity must do equity, ‘and 
ot or on account of the agreement aforesaid, thus showing 
x distinction between the administrators sale, which is 
similar to the execution sale, and the execution sale to 
Morrison. — 

The case in 69 IIl.,433, shows that no right of equitable 
subrogation will be given to a vendee at a sale made by an 
officer of the law. but that caveat emptor applies to all such 
sales, thus following the La. and Ind. cases’ on 
on that question, although yeu can find dicta the 
other way, in the 88 III, 359, but when you examine 
the case you will see that the Supreme Court deny the 
party the right of subrogation and dismiss the bill, and the 
case in 106 IIl., cited by appellant in drcta in a law case, 
but the case above in 69 TIl., isa well considered case, and 
well supported by authority and reason. If such were not 
the case, what good would the rule of caveat emptor het 


This is to sales where the debt is paid by act of law, 
and you could not call the party a volunteer in the sense 
of appellant in these purchases. 


In Suppiger ». Garrelle, 20: Brad. 629, which was a 
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suit where a party claimed he paid a note because he was 
liable therefore, but it nowhere appeared how he was liable 
and it also appeared he did not pay two other notes that 
were exactly in the same condition, and to which he bore 
the same relation. The court held him a mere volunteer, 
and in passing on the queshon say, ‘‘A mere stranger or 
volunteer cannot, by paying a debt for which another is 
bound, be subrogated to the creditor's rights in respect to 
the security given by the real debtor. A sfranger, within 
the meaning of this rule, is not necessanly one who has 
nothing to do with the transaction, out of which the debt 
grew, but aenyeme being under no /ega/ obligation or hability 
to pey the debt isa efragner, and if he pays the debt a mere 
volunteer.” Citing. 

Young r Morgan, 89 [1l., 203. 

Beaver rv. Slanker, 94 Tl, 175: 

Bishop et al. v. O'Connor et al, 69 11., 431. 


In Shinn v. Budd 14 NV. J. Hy. 236, which was a 
case where C. gave a mortgage to H. in July. 1852, to 
secure $225, which mortgage was assigned to Fort. C. 
died in March, 1856, and letters were granted to Shinn, 
who on the personal estate being insufficient, applied for 
and obtained an order to sell the land to pay debts, no 
reference being made in any of the proceedings, about the 
mortgage. Under this order the land was sold to J. for 
$365.52, its full value. March 13, 1857, S. the adminis- 
trator. paid to F. balance due on the mortgage, $112, and 
took his receipt therefor on back of bond, and then filed 
his bill to be subrogated to the rights of F., setting up the 
mortgage was paid out of his own funds and not as 
administrators. Under these facts held ‘‘that subrogation 
is never applied to aid a aolunteer. Legal substitution into 
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the rights of a creditor for the benefit of a third person 
takes place only for his benefit, who being himself a creditor, 
satisfied the lien of a prior creditor, or for the benefit of a 
purchaser, who extinguishes the incumbrance upon his 
estate, or a coobligor, who discharges a debt, or of an heir, 


who pays the debt of succession.” 


In Sanford v. Me Lean, 3 Paige, 122, Ch. Walworth 
says, “It is only in cases where a person advances money 
to pay the debt of a third person stands in the situation of 
a surety, or is compelled to pay it to protect his own rights, 
that a court of equity substitutes him in the place of the 
creditor, as a matter of course without any agreement to. 
that effet. 


In other cases the demand of the creditor, which is paid 
with the money of a third person, and without any agree- 
ment that the surety shall be assigned, or kept on foot for 
the benefit of such third person is absolutely extinguished.” 


The same doctrine will be found to be maintained in 
numerous other cases mm the American Courts citing 
authorities. 


And the court denied the right of Shinn to be subro- 
gated to the mortgage of Fort, 239. 


Chief Justice Marshall said in Bnnk of U.S. ve. Winston 
kir.. “If a security, not assigable, he discharged by a surety 
whom it binds, equity keeps it in force in his favor, and 
puts such surety in place of the original creditor. But I 
think there is no case in which this has been done in favor 
of a person not downd by the original security, who 
discharges the debt as a volunteer. 
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In Aittchen v. Mudgett, 87 Mich., 85, where Kitchen 
had paid off three prior mortgages for Mudgett to Gilbert 
& Phibbs, and to secure himself took another mortgage on 
the land, but when she did so there was a mortgage on the 
jand to Mrs. Mudgett, which was not paid or released. 
Under these facts, court held she was not subrogated to the 
rights of Gilbert & Phibbs under their mortgages, but they 
were to be considered as paid off, and as Mrs. Mudgett had 
not consented to waive her property, and was not guilty of 
any fraud or deception, the Kitchen mortgage must be held 


subject to hers. 


In Gadsden v. Brown and Wellsmen Speers, Fq., 44, 
the facts in that case were, that G.agreed to advance $5.000 
for Carroll to aid in satisfying a bond and mortgage to a 
Pinckney, and when he did so he took from Carroll a bond 
and mortgage on 11 slaves to secure it. and on this bond 
C. Confessed a judgment in favor of G. The query is, 
under these circumstances, is G. entitled to be subrogated 
to the mghts of Pinckney and Burbadge to the bond and 
mortgage held by them on 34 slaves, to secure their debt 
to the extent to which the $5,000 extinguished it? On 
shove facts, Ch. Johnson says citing 

Story’s Hq. 477—s& —5s9, et seq. 

‘‘The doctrine of subrogation is a pure, unmixed equity, 
having its foundation in the principles of natural justice, 
and from its very nature could never have been intended 
for the reliet of those, who were in a condition m which 
they were at liberty to elect, whether they would or would 
not be bound, and so far as I have been able to leara its 
history, 1t has never been so applied. If one, witha 
perfect knowledge of all the facts, will part with his money, 
or bind himself by his contract in a sufficient consideration, 
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any rule of law that would restore him his money, or 
absolve him from his contract, would subvert the rules of 
social order. It has been directed, in its application, 
exclusively to the relief of those that were already bound, 
who could not but choose to abide the penalty. But I 
have seen no case, and none has been referred to in the 
argument, in which a stranger, who was in a condition to 
make terms for A/mse/f, and demand any security he mght 


require, has heen protected by the principle.” 


“Subrogation by operation of law (which is what is 
claimed by appellant,) exists in favor, not of all who pay 
the debt of another, but on/y in favor of those, who being 
bound for it, have therefore discharged it. It is a well 
settled rule of law, no one can obtrude himself upon another 
as his surety, if one voluntarily pay the debt of anotner. 
without any agreement to that effect with the debtor, he 
cannot take the place of the creditor, or recover the money 
so paid, of the debtor.” 

Sheldon on Subrogation. See. 241 and authorities cited. 


The foregoing 1s a clear and succinct statement of the 
law, and is fully supported by the foregoing authorities in 
this and many other states, and from the facts as alleged 
in said bills, show appellant has no legal right to claim to 
be subrogated to the rights of the railroad company; but 
in the matter of buying said bonds was a mere volunteer, 
and could have made terms. 


In these cases the real, true position to put appellant 
in, is the one it was intended at the time of the contract by 
the parties thereto, that 1s when the money was paid for 
and the bonds delivered. Now, what was then intended by 


the appellant and the railroad company? Did they intend 
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to buy, and company sell an account against the appellee 
towns‘ No, most certainly not, as they aver they 
knew nothing of this right till after the decision of the 
Supreme Court of the State of Illinois, in 1875, and, in 
fact, not till long after, as the fact was not set up in the 
case when remanded for trial. In fact, the first we heard 


of it was when bills were filed, May 27, 1886. 


In Otis et al, v. Cullum Receiver, 92 U. S., 448, which 
was sent to recover the value of bonds issued by Topeka, 
Kansas, after they had been declared void by. the courts, 
as issued, without authority, against the party selling 
them, on the grounds of a failure of consideration; the 
court says, *The plaintiff got exactly what he zntended to 
buy, and dd buy,such securities throng the channels ot 
commerce which they are made to seek, and where they 
find their market. They pass from hand to hand like bank 


notes,” “ting authorities. 


Appellant cites Meyer +. Mintoyne, 106 Ill.. 414, to 
sustain them in the right of subrogation. That being an 
nction of ejectment, no such question is at issue, but the 
reason of the court sustains the case in the 92 J. S., 448. 
We contend they never bought any account against these 
towns, but the bonds and them alone, and in the case in 
106 /ll., 424, the court, in speaking of the payment of the 
redemption money, paid by the party when it was claimed 
it operated as an assignment of his certificate of purchase, 
say, ‘It is clear no such thing was ever intended by the 
parties, but the very contrary. The object in paying and 
receiving the money was to extinguish the title under the 
previous sale, and to now hold these facts amounted to an 
assignment of the certificate would be to make a_ contract 
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for the parties they never intended, and which in all 
probability was never thought of till after the fatal defect 
in appellant’s title was discovered, would be to set at defiance 
all rules and principles, which ordinarily govern courts in 
determining whether a contract does or does not exist under 


2 given state of facts.” 


To the same effect is the case of Lambert v. Heath., 15 

M. & W. 486, where defendant bought for plaintiff certifi- 

cates of Kentish railway scrip, which the directors of 

the railroad company afterwards repudiated and then an 

action for money had and received, was brought on account 

of the failure of consideration. Court in passing on the 

question says, ‘‘The only question was, what ‘the party 

bought Kentish railroad scripp. It was signed by the 

: secretary of the company, and was the only Kentish 

| railway scrip on the market, and one person chooses to sell 

and another to buy, then the latter has received all he 
contracted for.” 
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It seems to us these eases, when taken in connection 
with the facts of the cases at the bar, are very applicable. 
The appellant seeking tor an investment, sought such 
markets as the bonds of the townships were placed in for 
sale by the railroad company, which company had not the 
least connection with the towns, and could not in any way 
claim to be the agent thereof, and having found such— 
securities bought them from the company, or its assigns 
(as you cannot teil which, by the allegations in the bill) 
at the price agreed on,and bonds were delivered to appellant 
it not being intended, at that time, by appellant, to buy, 
or railroad company to sell an account against the towns in 
favor of the railroad company, but simply to buy the bonds. 
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As has been well said by this court,and those of Eng. 
and Iil., this is not what the appellant intended to buy 
when it paid for and recevied the bonds, but the bonds, only, 
were the only things it bought, or intended to buy, and 
received just what it bought, and now asks the court to say 
it bought something else, thus making a new contract 
between the parties. ‘This we do not believe will ever be 
done. This view of the case is made to appear more 
_ strongly from its bill and brief when it says in reply to 


our position that 1t should be estopped for not setting 
up such facts in the former case. ‘*‘We did not know 


at that time that we had any such equity. We could 
not know about that until the final decision of that case 
supposing, as we did all through the case, that the bonds 
were valid.” They not only did not get their thinking 
exp: on then, but failed for ten years to adjust it in this 
shape, clearly showing that it was an after-thought, and 
from above authorities not allowable at this late day. 


There is another class ot cases cited by appellant, 


which they claim are cases of subrogation, but which on. 
examination will be found to be of that class where the 
parties. contracting have the rigit to in the time and. 


manner they did, but not in the practical form in which 
the contract was worded on account of some statute to 
the contrary, and in such cases where the obligee or payee 
is not in pare delicto he can recover the money advanced 
under the common counts for money had and _ received. 

The case of Curtis etal, v. Leavett, 15 N. Y., 93 
was where a bank in Philadelphia had loaned) money to 
a company in N. Y., and to secure it had taken a form 
of obligation that was prohibited by the N. Y. suatute, 
of which the Philadelphia Bank was ignorant, it being a 


pref 
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foreign law, hence was an innocent purchaser. The court 
in passing on this question says, ‘The acts of the Phila- 
delphia Bank were legal, and were innocent investors of 
their money, and contracted with a party who had a right 
to make ¢/mz loans, but the particular 4¢nd of notes given 
to secure the loans were, according to the N. Y. statute. 
illegal. , 

“It was lawful for the banks to lend, and for’ this 
company to borrow it, and to engage either verbally or in 
writing to pay it at the ¢7mes agreed on. The only thing 
unlawful, then, about the transaction was the particular 
Form in which the engagement was given. Can the 
corporation on this ground repudiate the whole contract, 
keep the money and recover back the pledge? And _ citing 
4 Kern, 162, the court on 94 say, ‘*We certainly did not 
say that the guilty violator of the law could take advantage 
of his own wrong, and disaffirm at his election, not only 
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the notes, but the contract in all its parts.” And on page 
96 the court says, ‘‘If the contract is void in add its parts 
then it is true there is nothing but an ¢mplied assumption 
left.” On page 98 they say. ‘The illegal contract was not 
the loan, for the plaintiffs had the right to loan the money 
tot he defendants.” 

In Oneida Bank, v. Ontario Bank, 21 N. Y., 496, 
which was an action on a void bill, it was held that the 
party could reject the security and recover the money he 
had advanced on receiving the void bill, under the counts, 
for money had and received, the party attempting to recover 
not being in pare delicto,and 1f he were,no recovery could be 
had, citing 

Tracy v. Tallmadge, 14 N. ¥., 162. 


Curtis v. Leavett. 15 N.Y. 99. 
Sackett Harbor Bank r. Cadd. 18 N: Y. 240. 


25 
Now, although these cases are not those of equitable 


subrogation, you will see when compared with the facts in 
cases at bar, they are all against appellant. 


we 


= fe It was dealing with a municipal corporation, all the 
powers of which were clearly set out in public statutes, and 
which it was bound to take notice of, besides the very tame 


° of holding the elections were set out in the bond, and the. 
law of 1867 under which all of them were held, and by that 
4° law, as well as the authority granted by the electors at the 


polls, all rights the officers of the towns had was _ to levy 
and collect a tax to meet said appropriation, and no 
authority of any kind was allowed by that law or any other 
law in Illinois under such an election, to issue time obliga- 
tions that would be binding on said towns. Therefore, we 
say, the appellant was not, under the circumstances, an 
‘innocent holder or purchaser, but as the above authorities 
hold, was in parr delreto and consequently no recovery 
could be had in any form of action. 


There is another class of cases cited by appellant in 
which the municipal corporation had a rzght to contract 
hut had not the authority to issue the bonds or evidences 
of indebtedness it did, but when it issued them money was 
received therefore which went into the treasury of the 

_ corporation and had been used by it for corporate purposes. 
4- In such cases a recovery is allowed for the money actually 
received less payments made on an ¢mplied assumpsit for 
a money had and received. 


Or in another class of cases where the corporation has 
a right to issue time obligations, but they, have been 
declared void, but the municipality by fraudulent acts of 
its officers, have obtained from the party seekinga recovery 
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his money on said obligations. In such cases a recovery 
can be had on. account of the mistake and fraud on an 
implied assumpsit. 


All the cases cited by them not heretofore commented 
on can be arranged under the one or the other of those 
heads, as will be seen from a careful examination of them, 
and are not those of subrogation pure and simple as 
claimed by appellant. We will examine them at some 


length. | 


In aul v. Aenssha, 22 Wes., 272, the Court says: 
‘‘The suit was against the city that issued the bonds and 
they were declared void by the circuit court, and the 
plaintiff was allowed to recover the amount of money and 
script which. had been issued for municipal purposes and 
which had been paid the city by him for bonds which were 
of no value in the same action. Thecity has had _ that 
amount amount of money and legal scrip for its city bonds 
which turn out to he of no value. —_‘[t seems to fall under 
the rule that when a party sells a obligation that turns out 
to be valueless, and not of such a character as he represented 
at to be, he is liable to the vendee as of a failure of consid” 
ation.” | ) | 


Now when this case is compared to those at bar, there 
is no analogy; because in these cases the bonds were never 
sold to appellant by the towns, and no representations of 
any kind were made by the towns and no money was ever 
received from appellants by the towns therefore. In fact 
the Kenosha case was the same as Wood v. Louisana, 102 
U. S., where money was obtained by false representations 
of the city and placed in the city treasury, and as in that 
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case an action laid for money had and received, and there 
was no subrogation, but an implied assumpsit. 


In the case of Nelson v. Maycr, 63 N. Y.. 543, they 
held that no recovery on the contract could be had for any 
excess over $100,000, really affirming the case of Dohovan 
v. Mayer, 33 N. Y.,291, but they held that although the 
contract was void, it, being for over $180,000, still as the 
city had obtained his property without authority, and 
used it and secured the avails thereof, it would seem, inde- 
pendently of an express contract; an implied contract 
would arise to make compensation, citing 

Argenti v. San Francisco, 16 Cal., 225. 


In same case, pages 544 5, itis said if acity obtains 
money on a vord bond, or for an legal tax, or by mestake 
nnd money goes into the city treasury, the city can he 
compelled to refund. If it obtained property under a void 
contract and actually ses the property and collects the 
value of it from property owners by means of assessments, 
the plainest principle of justice require that it should make 
compensation for the value of such property to the person 
from whom it was obtained. The city in such case, how- 
ever, should be held liable only for the actual value of the 
property or what it obtained therefor, and would not be 
concluded by the contract price.” Now this clearly shows 
that in such cases it is on an ¢mplied contract, and that 
alone that it can be held, even when the money goes into 
the city treasury. Thus clearly bringing it within and 
supporting the case in 102 U. S., being the old common 
law action for money had and received, and not a question 
of subrogation in any sense of that word, and showing that 
a law court has jurisdiction but not equity. Besides no 
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mistake of fact is proven or fraud of any of the officers of 
the town, or that the towns ever received a cent of the 
money of complainant, but the money went directly to the 
railroad company without any request of towns, but 
appellant made the investment volunturvaly,and the bonds 
were a donation by towns. 


But on examining the Nelson v. Mayer case further 
you will see that it was decided not on the principle of the 
emplied contract, but on the principle that the legislature 
could in the first place have authorized the city to contract 
without limit, it could also ratify or confirm when done in 
excess of the existing law, and having by the law of 1872, 
ratified acts already done to any amount, the contract was 
itself valid, and the act of 1872 had provided for its pay- 
ment, thus showing that the case is no authority on the 
question of subrogation. 7 


The case of Mayer v. Mayer, 63 N. ¥., 457, cited by 
appellants is not a case of subrogation, but a case of the 
payment of an assessment on lot 27 instead of lot 28, block 
98, by mistake and a suit brought to recover it back, the 
tax on lot 27 not being cancelled, and the title to said lot 
being unchanged, and the city having the money. it was 
held an action would lie for money pazd by misatke which 
in this state is the common law action of money had and 
received. $6 | 
In the case School Destrict v. Lumbard, 2 Dell., 493, 
was one where the school districts sought relief against the 
bonds held by Lumbard, and which bonds were issued for 
‘ar greater sums than the district ever had received, and 
n some instances had been issued where nothing had been 
received. In this case you see the districts are the actors. 


and seeking relief, but in each of said instances the court 
held, all the districts would be compelled to pay, would be 
the actual value received by them and interest tnereon less 
«dl payments made,on the theory of an implied assumpsit, 
and the other one ‘“‘that he who seeks the aid of equity 
must do equity.” This was held to be the law in the same 
cause where relief was sought. 

In Shirk v. Pulaski Co., 4 Dill., 214, where it was 
sought to subrogate the holders of void warrants to the 
rights of the payee of such warrants, some of which were 
issued tor five and ten dollars for one of value received, It 
was held that the holder of such void warrants might be 
subrogated to such legal claim as the payee had, subject to 
any payments that had been made. In other words the 
holder could collect, if not barred by the statute on an 
implied obligation, for all the money received by the 
county, less what payments had been made. : 


In the case Wood v. Luisiana, 5 Dill., 124, is the 
same case repoted in 102 U. S. and in Gause v. City of 
Clarksville, & Dill., 180, was a case where the bonds were 
declared void, but an amendment was allowed in the same 
action. and additional counts, as it were, added in the 
nature of money had and received, in order to allow a 
recovery on them for the money actually received by the 
city. The court says,still adhering to the decision Wood v. 
Louisana, we will treat the holders of the bonds as assignees 
of the original payee in_ respect to the money actually 
lent the city, and if the city, after obtaining it, it 
was expended for municipal- purposes, the amount 
advanced with lawful interest, less payments, could he 
recovered, citing 
21 N. ¥., 490, and 19 Wall., 468 484. 
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Now even these cases in Dillon, which go farther than 
and other cases, really are founded on the theory of an 
implied assumpsit, and not on the real fact of being 
subrogated to the rights of the original party, as all that 
ean be collected is the money actually received by the 
municipality,and went into the corporate treasury, and was 
used for corporate purposes, and on an examination of said 
vases all the parties issuing said obligations had authority 
as in the 15 N. Y., to issue f¢me obligations for the purpose 
of borrowing money for the objects claimed to be used, 
but on account of some fraudulent acts of said officers, they 
were held void, but the payee on the faith of them parted 
with his money, and it was used by the municipalty. 


The cases at) bar are entirely at variance with that 
principle, as in all of them no authority. whatever was in 
existence to make time loans, and no representations of any 
kind were made by said towns or their agents, and last but 
not least, not a cent of money was obtained for said bonds 
that went into the municipal treasury, but the whole thing 
was a donation, thus clearly showing the principles in said 
cases announced does not apply. and no subrogation can 
he deereed or ever an implied assumpsit. 


They say the doctrine of subrogation rests on the 
principle of natural justice, and in’ such case it will be 


enforeed., 


Can a case of stronger equity. be supposed than the 
Litehneld case, NACL SW, when the city issued 850,000 
in bonds and sold) them, and a great part of the money 
went to pay contractors for constructing the. water works, 
which the city was then using. and obtaining revenue 
therefrom. and) when sued on said bonds repudiated the 
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whole transaction in a suit where Buchanan, an owner of 
some of the bonds, was a party, and courts held them void 
and on filing a bill showing said facts and praying a decree 
against the city for the amount of money, and if not paid 
in a reasonable time the water works to be sold tosatisfy it. 


All the above facts were substantially proven, and 
presented a case of money being appropriated and derving 
revenue from the investment, but this court held an action 
at law would lie if any thing, and dismissed the bill. 


Here was a strong case for the doctrine of subrogation 
to operate, if it could be allowed in such cases of municip- 
ality, and it no doubt would have been, if there could have 
heen any legal excuse therefor, as it seems like a very hard 
vase, but it fully shows that the cases of subrogation cited 
by appellant do not apply to cases similar to those at bare 


Can you conceive of a case where the bonds of a 
municipality have been declared void, that subrogation 
would not exist, if it does in cases at bar? [think not, for 
all the cases show authority to vote vid or to subscribe, 
and the bonds have been issued to the wrong corporation 
as in the Fidton Co. case, 10 Wall., or without the forms 
of law as in the Jasper Co. case, 101 U. 8S., but although 
they are void.if aid is consummated by the issue of bonds 
necording to the doctrine of appellant, then the purchaser 
‘succeeded to all the rights any person might have under 
the law had it been strictly complied with. - 


' This we submit is not the law as governing municipal 
corporations from the authorities heretofore cited, and can 
not be when they knowing all the facts voluntarily part 
with their monev in buying said bonds, and take no express 


said bonds. 
HI. 


STATUTE OF LIMITATIONS. 

The true position of appellant even under the broad 
doctrine as laid down in the Dellon reports, and under 
the facts in cases at har, are broader than allowed by the 
authorities as heretofore shown, but which for the 
sake of the argument we will assume is, that as the appellant 
bought said bonds for value, and they were subsequently 
decided by the courts to be void on account of the want of 
power to issue them, then it should ‘be allowed to collect 
from appellee towns the money actually paid therefor, and 
which the towns had received the benefit of on the doctrine 
of an implied assumpsit the consideration of which had 
wholly failed. 

Moses v. MeFarlan, 2 Burr. 1005. 

Louisiana v. Wood, 102 U. S., 298. 
Litchfield v, Baldwin, 114 U.S., 192. 
Ramsey v. Clinton Co., 92 Til., 229. 

Paul v. Kenosha, 22 Wis., 272. 

Nelson v. Mayor, 63 N. Y., 548. 

Argenti v. San Francisco, 16 Cal.. 225. 
Meyer v. Mayor, 63 N. Y., 457. ° 

Curtis v. Leavett, 15 N.Y. 93. 

Oneida Bank v. Ontario Bank, 21 N. Y.. 496. 


All the above cases and many others of same purport, 
show this is the only ground on which appellant could 
stand. But we have all along contended, and still contend. 


they could not stand on ¢hat positioa because there never 


were any representations of any kind made by the officers 
of said municipal corporations, they were authoirzed to 


contract of any kind except such as is shown on the face of 


—_ 


make, that in the least were false or tended in the least to 
to mislead appellants; and there is no claim made of any 
mistake of fact. And the towns never received a cent for 
any of said bonds that went into the municipal treasury 
and was used by the towns for corporate purposes; but 
the whole matter from one end to the other, was a donation 
pure and simple to the railroad company. Hence we have 
always claimed the appellant could not stand in the shoes 
of the railroad company. But for the sake of argument 
admiting they did : How was it with the company ¢ 


2 


It cannot he claimed that any acts of the officers of 
the town in issuing said bonds or in passing resolutions in 
reference thereto, could in any manner bind the towns. 
The record spoken of by the supervisor in the books of the 
company, was about the time of said vote as alleged,and one 
which he had no authority to make, as we see by examin- 
ing the law and the vote of the people. All the other acts 
ot said officers were after July 2, 1870, when the new con- 
stitution went into effect absolutely prohibiting any officer 
or even the corporate authorities, from binding the town 
for any such purpose unless in the manner proposed by a 
vote of the electors at a regular meeting held prior to July 
2, 1870, under then existing laws. Therefore, we say, not 
even the railroad company could claim any more than is 
shown by said vote, and that is an aid to be paid when the 


‘road is completed through said town, and Watseka made a 


point on the road, and to be paid by the levy and collection 


of a tax for that purpose on the property situated in said 


town. And as this was the only mode of paying said aid, 
it by necessary implication, excluded all others. 


0 


This being the state of the case nothing can be 
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claimed by the issue of the bonds or any acts of said 
officers as decided in the 82 Il., 562. Then how could 
the railroad company after building said road in the man 
ner provided by the vote, collect said aid, supposing 
payment refused { Clearly only by action. And _ that 
being the case, what statute of limintations would apply / 
At the time of said completion the following statute Was In 
force : 

**All actions founded on account, bills of exchange, 
or promises not in writing, expressed or implied, shall be 
commenced in 5 vears after the cause of xction accrued.” 


This, we claim, was ‘the only — section the railroad 
company could) have brought suit) under, and appellants 
cannot claim greater rights. 


The first section reads as follows : “All actions 


founded on any promissory note, simple contract in writing 


‘bond, judgment, or other evidences of indebtedness in 


writing, made, caused or entered into, shall be commenced 
within 16 years after the cause of action accrued.” 


Statutes of 1869, Scafes Comp , 752. 


These statutes show that to come within the 16° vears 
clause the writing itself must on its face purport to be for 
the payment of money or property at a certain time. But 
can it be said when the people vote a certain aid of dona- 
tion to a railroad company to be paid by levy and collec- 
thon of a tax if the road is built through the town ina 
certain place, without in any way being at the time able to 
say whether the railroad company will receive the donation 
as voted, is.a promise in writing to pay at a certain time / 


The mere statement of the proposition carries with it 
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its own refutation. We have at all times claimed: such 
votes were mere propositions by the people to railroad 
companies to be accepted or not as they saw fit, and not in 
any sense of the term contracts in writing. In fact this 
very question was squarely decided when the constitutional 
question was made, that the vote wasa contract, as it is 
here by appellant contended, in case of Fortsmouth Sav- 
| ings Bank v. Concord, 92. U. S., 629 and 630, and on 
which point said case has never been in the least shaken, 
and in so doing this court used following language: ‘‘The - 
popular vote in favor of an appropriation was was not of 
étaedf an appropriation, and the town was not authorized to 
make it antil the railroad was located and constructed 
through the town. The town voted it would make a 
donation provided the company would run its road through 
the town. June 20, 1870, the company gave notice of its 
neceptance. But the town was not empowered to make a 
donation till the rond was located and constructed through 
the town. It had no authority to make a contract to give. 


There was no contract to he impatred.” 


This case is entitled to a great deal of weight ‘on this 
pomt, as it is a question made in the case and squarely 
decided under the very act now under consideration. To 
the same effect in principle 1s the case of 
| Marsh v. Fulton Co, 10 Wall, 6sz. 

It seems to us from an examination of the law and the 
| vote, there is no other construction to be placed on it than 
| the one that it is a mere proposition of aid, which, when 
the road is built and the conditions complied with, would 
be collectable and not before. othe same effect is 
Concord rv. Robinaon, 121 U. S.. 166, in which this cuurt 
in passing on the validity of bonds issued under the act of 


® > 
ah 


March 7, 1807, say : ‘It neither expressly nor by impli- 
cation invested the municipal corporation embraced by its 
provisions with power to issue commercial paper in pay- 
ment of an appropriation so voted. © No such implication 
arises from the grant of power to appropriate moneys to 
id in construction of a railroad accompanied by a_ pro- 
vision directing the levy of atax to meet the aid and 
prescribing no other mode of payment, as it was by the 
act to be paed as soon as the road was located and construct- 
ed through the town voting the aid, which 1s inconsistent 
with the idea of the issue of bonds. On page 169 court 
says, The corporate authorities, the electors of the town, 
voted in favor of leving a tax for the purpose of raising 
$25,000 in two years, to be donated to the C. D. & V. R. 
R. Co. if said road was run through the villages of Concord 
and Sheldon, which was) not done. | The electors never 
voted to Issue bonds to pay donation voted, and if the 
officers of town ever had authority under = the constitution 
to issue’ the bonds that power was by the constitution of 
July 2, 1870, before the issue of the bonds withdrawn, and 
as the bonds were not issued till 1871 purchasers were 
bound to know neither act of 1867 nor Feb. 26, 1869, 
conferred such authority, and the act of March 24, 1869, 
did not oblige the authorities to issue them, and the con- 
stitution of 1870 did not allow the burden to be increased, 
and therefore the bonds are void. — In this euse this court 
sustains the Supreme Court of | Illinois in the Middleport 
casa in 82 Ill., 562. To be sure the court says the consti- 
tion of Illinois does not attempt to lessen any of the rights 
of the railroad company, which no one claims, but from 
all the reasoning in the case, all the rights said railroad 
company had after it had performed the condition spoken 
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of in the vote, it could have sued the town for the amount 
so voted, and the courts would have held there was then an 
implied promise to pay and entered a judgment for that 
amount against the town, and compelled its officers by 
mandamus to levy a tax to pay said-judgment; but 1t seems 
to me no one would clam the vote was anything more 
: than a proposition of aid on condition and when condition 

| : was performed assumpsit would lie, but no express written 

\ 

| 


. contract, but one implied by law. 


The facts in Robinson v. Concord, effectually refute 
the claim of appellant that the vote of itself was an aid and 


2 contract between said towns, and the railroad company, 
4 because in that case the road was never completed and no 
( aid was aver due, although as shown in the Portsmouth 
| Savings Bank, 92 U. S., 629, the railroad company June 
‘ 20, 1870, made a written acceptance of the aid with all the 
| conditions thereto appended. This case also shows so 
clearly that the vote is not a contract in writing, - and 
refutes the dicta quoted from the Tllinois cases by appel- 
nt. 


Anthony v. Jasper Co., 101 UY. &., 696, is analagous. 
° Marion township suthorized the issue of bonds to aid a 


rulroad company on certain conditions, and when so voted 


® sh their bonds should be issued by the county for and on 
account of the township. The county made the subscrip- 
po" tion and issued the bonds and levied the taxes on the towns 


therefor, and by this means the county treasury was to pay 
the bonds. Now it will not be claimed this is a contract 
| ‘When vote is taken it is mere authority for the county to 
subscribe and deliver the bonds and the subscription and 
bonds are the real and only contract, and is one by the 
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county; but the law authorizes it to be paid by taxes levied 
on the particular town.” 


They cite the cases of Chintque v. People, 78 Mll., 
676,and C_ & 7. R. BR. Co. v. Pickney, 74 Ill., 27%, and 
Fairfeld ». Gallaten Co. 100 U. S., 47, to show the vote 
of itself is a contract in writing and binding on the towns 
for 16 years. 


When you come to examine the case in 78 IIL, you 
will see it arose in a case where the payment of taxes were 
being litigated, and the question now before the court was 
not one of the questions in the case, and what is said was 
mere dicta and could have but little torce if any, and was 
never decided on even the reasoning or dicta on this ques- 
tion, but an entirely different one. 


In the case in (4 IIl., thereis no allusion to this 
question in any way, not even in dicta; but the only real 
question decided is that donations as well as subscriptions, 
are saved by constitution of 1870. 


In the Gallatin Co case the question is not decided in 
any manner, but simply overrule the Concord case on the 
donation question, following on that question, and that 
alone, the 74 Ill., 277. Therefore we present the act under 
which vote was had, and the vote itself and the decisions 
of this court on the very act and question supported by 
several analagous cases showing it is not a contract, and if 
the vote is not a contract, how could it be contended it was 
a promise in writing! In fact all the authorities show 
such a vote of itself is no promise in writing although the 
jaw requires certain things to be submitted to the voters 
and a record made thereof. still this is not what the 
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authorities or statute means by a promise in writing 
‘‘made caused or entered into,” but is simply such acts from 
which a promise may on certain contingences be implied 
inlaw and 5 years apply as shown by the statute and — 
following authorities. 


In Zorn of Oran v. people, 19 Brad., 176. which was 
2 mandamus against the officers of a town, that had been 
divided to apportion the indebtedness of said town more than 
five years after the debt had been created, and for which 
bonds had been issued, but which bonds were not due, it 
was held that the five vears limitations applied, citing 

Co. of Piatt v. Goodell, 97 T1., 92. 


Now all the proceedings for dividing a town are of 
record as provided by statute as in cases at bar, and the 
statute also provides for the division of the debts, and here 
was 2 debt that was not due, but as the town had been 
divided more than five years statute applied, regardless of 


debt not being due. 


In Eaton v. Henagan, 17 Brad., 156, which was an 
action on a judgment.ofa J. P., the court held as the action 
was not begun till after ten years, it was barred under §15 
and 16 of the State of Loui., mithout deciding whether it 
was an evidence of indebtedness in writing, but from 
language used would seem to imply it was not in writing, 
and if so the five years statute would apply. 


In School District v. School District, 105 IU., 655. 
which was a suit by one district against another district, 
that had by mistake received ‘from the school treasurer 
$1.981. 63 of money collected for taxes in complainant 
district in years 70, 71, 72 and 73, and paid out tothe othér 
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district by the treasurer by mistake. Bill was not filed 
till September 6, 1880. The Statute of Limitations was 
pleaded by answer, and Supreme Court says, ‘The bill 
_shows in its face more than five years had elapsed between 
last payment and filing of bill, and nothing proved or 
ulleged justifying the delay. It is simply a case of money 
had and received for use of another, and in any such cases 
equity requires relief to be sought within time prescribed 
at law. The analagons suit at law would be five years, and 
same should be in equity, citing | 
Hancock v. Harper, 86 Il., 445. 


In such an instance all the acts of the sehool treasurer 
ure evidenced by records as in cases at bar, and the school 
directors only draw money by written orders on the 
treasury, but the Supreme Court does not hesitate for a 
moment to apply the five years limitation. . 


In Ramsey v. Co. of Clinton 92 Il, 228, which was 
«bill filed by the county to recover money overpaidto the 
Clerk, and the defense te said bill was that an action of 
law would lie and the statute of limitations of five vears. 


ourt held an action for money fad and received would 
‘ie, and the limitations of five vears was applicable citing 
authorities. 


It seems to me these authorities are conclusive of the 
question of the Statute of Limitations of five years, and 
certainly the reasoning of the courts are in favor of that 
act, even supposing the appellant has a standing in a court 
of equity. This last proposition we deny for several reasons 
In the first place it parted with its money voluntarily 
knowing all the facts, and was only mistaken as to the law 
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(and the scales never dropped from its eyes till the 
decision of the case in 82 IIl., 562,) and it received on the 
delivery of said bonds, although void, just what it bought, 
nothing more or less, asshown by the following authorities. 


Otis et al v. Cullum, 92 U. S., 448. 
Lambert v. Heath, 15 M. d& W. 486. 
Meyer v. Mintonye, 106 I1l., £24. 


' The city of Galena was incorporated under the general 
law of Illinois, and therefore had no power to enact an 
am ordinance requiring « merchant to take out a licence. City 


of Cairo v. Bross, 101 111., 475, and although its officers 
fraudulently represented to the party there was such an 
ordinance, and he then paid his money for the same, but 
did it voluntarily, and not under protest or duress. Held 
he could not recover for money had or received as ignorance 


of the law is no excuse, and it is 2 settled principal of law 
that when money 7s paid voluntarity in the absence of fraud 


cnn? be isthe ot eannot he recovered hack 

Colden ve Galena, 19 Brad, 411. 

Even supposing appellant stood in the shoes of the 
railroad company, it could not come into a court of equity 
to obtam relief. We have shown, we think, that this is 
an /mplied contract in the railroad company on the vote 
: if anything, and on such a clam by aathorities heretofore 
shown an action for money had and received would lie,or on 
| the implied promise to pay when condition was performed, 


. | 6 
| and then-all the party would have to do would be to sue in 
a . : 

» # name of railroad company for its use, and if railroad 


company objected indemnify it,and then it could control the 

vase as decided in Sumner v. Sleeth, 87 Mll., 500. But 

even such a case does not authorize a resort to equity. 
Hayward vr. Andrewa, 106 U.S. 675, 677, and authorities 


cited, — 
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In Sch. Dist. No. 2. v. Sch. Dist. No. 4, 16 Brad., 
664, which was a case of the division of a district, and the 
appraisement of the property thereof giving to Dist. 4. 
$162.00. Of course, this whole matter appeared of record 
In conformity. with the statute. and showed that Dist. 
2 held the above sum for Dist. 4, and the Supreme Court 
had held in School Directors v. School Directors, 73, Hl., 
249, it could not be enforeed at law, but only in equity, 


woh 


still as no bill was filed for 13 vears the statute of limita. Y 
tions applied and barred the suit. Thus clearly showing 


that five vears 1s the limit in such cases, 


[It seems to me the cases cited in 56 IIl., 389, and 64 
Ill., 879, by appellant on this point are different. In each 
of these cases there was a particular promise to pay in 
writing. In the first case when certain notes secured by a 
mortgage should be collected, and in’ the last case on 
demand, and therefore the statute of 16 years would apply. 


In the case cited in’ 16 Ill, 538, which wasai case 
where Peoria county had sold two lots and received the f 
pay therefor, but had not made the party a deed, and some 
time thereafter deeded, said lots to other persons, receiving 
an advance on the first price; and on a bill filed for specific 
performance by first purchaser, it was held that the | 


i second purchasers being innocent, -the relief asked could 
not be granted, but the county should pay the sum receiv- 7 
ed from the second purchrser and interest thereon in * 
analogy to the real action of ejectment as regards the sf 
limitations. ‘This is a good law in that kind of a case, and 


the real reason is shown in the case of 7 { 
Hancock v} Harper, 86 Ill. 452. 


When the court in a case where they held the 5 vears 
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statute applied, use this language : ‘‘True if a legal title 
would in ejectment be barred by twenty years adverse 
possession, courts of equity will uct upon the like limita- 
tion, and apply it to all claims of rehef sought upon equit- 
able titles or claims touching realestate.” Citing 

Angell on [am., § 26, and Duqan v. Gettings, 3 Gill , 138. 


An examination of the case of Hancock v. Harper will 
clearly show the distinction and show the 16 years limita- 
tion does not apply to cases like those at bar. 


If there were any facts that show complainant is not 
within the statute, they should be set forth particularly in 
the bill to show it is not barred, and if not so stated the 
bill will be demurable. 

Henry Co. v. Winnebago Drainage Co, 52 [l., 301. 

Ball v. Johnson, 117 Ul., 379. 

Walker v. Ray. 111 Til., 320. 


Equity is governed by a statute of limitations same as 
a court of law, and in some cases go farther, bar a party 
when not at law, on account of some unexplained laches. 

Golden v. Kimmell, 99 U. S., 201. 

Walker v. Ruy, 111 Ill, 322. 

Storys Eq. Pl., § 756. 


ILI. 

RES ADJUDICATA. 

We claim that when these several towns in 1876 filed 
their bills against the appellant, to have the bonds issued 
by them severally, set aside and declared void, to which 
suits the appellant personally appeared and defended, and 
which were carried to the Supreme Court of the State, and 
then declared the bonds void and remanded, with directions 
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to enter up decrees in conformity with said decisions, it 
was then the duty of appellant to have set up all /ega/ and 
equitable claims it had against said towns arising out of 
said bonds, or on account of being the owner thereof, and 
tailing to do that, it should under the authorities be forever 
barred from bringing suit on said bonds or any clam arising 
out of said transaction. 


But appellant says they knew nothing of said rights at 
that time, and if they had it would not have been germane 
to said cause, and could not have been legally made. 


We will attempt to prove the position taken by us that 
it is res adjudicata by the authorities. And also attempt 
to prove that the one taken by them 1s not the law. 


In our exammation we have been unable to find an 
authority, that goes to the length of holding, that when a 
town is seeking the aid of a courf of equity to have bonds 
issued by its officers declared void, on account of the want 
of authority in the officer issuing,in such case the defendant 
was not entitled to recover in that suit all that he eguetably 


was entitled to. 


In fact such never could be the law, as it would refute 
one of the maxims of such a court; *‘He who seeks equity 


must do equity.” 


This maxim is demonstrated almost daily in the 
foreclosure of mortgages, where usury is set up in the 
answer, and if proven, no interest will be allowed on the 
loan, as the mortgage is the actor. But if the one giving 
the mortgage files the bill to redeem, setting up the usury 
the maxim is applied, and he will although the usury is 


proved, be compelled to pay legal interest. 


ey : 

Again if « party files a bill to set aside a sale of lands 

on an execution, and the sale is set aside, he will be oom- 
pelled to pay what the party paid at the sale that went to 
pay the debt of complainant, thus applying the maxim. 
In Kinny et al v. Knoebel et al, 51 Ill., 126, which 


was 2 bill filed by Kinny et al to set aside a sale -of lands 
en masse, under executions issued on judgments against 
Kinny and others, Morrison setting up said facts in his 
unswer. The court below having dismissed the bill holding 
the sales good, Supreme Court hold sales had,: but: held 
that as Morrison had satisfied the liens of the creditors on 
the property, and had acted fairly and without fraud, he 
should in that same action be subrogated to the rights of 
the creditors, and Kinny should not have the relief sought 
only on the condition, as he is seeking relief in a court of 
equity, by paying to Morrisen all his purchase money and 
interest and taxes and for lasting valuable improvements, 
not ofan ornamental character made betore suit was brought. 
And also to allow him to remove all sach statuary and 
other ornamental expenditures that would not be detrimen- 
tal to the freehold. 


Now this was done in the suit where the other party 
was seeking to avoid the sale, and clearly. shows our 
position correct that the former suit is res adjudicata. 


ve om. sumer’ 
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Tu the same effect is PuuS v. Kenosha, 22 Wis., 272, 
where a bill was filed to have bonds declared void, and in 
same suit defendant was allowed to ubtain a decree for 
what equitable belonged to him, and was received and appro- 
priated by the city. 
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In all the following cases which were suits to have 
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bonds declared void and cancelled, the defence in same suit 
was allowed, and the corporation held hable for what it 
had received from the defendants for said void bonds. 

School District v. Lumbard, 2 Dill., 493. 

Shirk v. Pulaski Co., 4 Dill., 214. 

Gause v. City of Clarkesville, 5 Dill , 180. 

All these and many others could be shown demonstrat- 


ing that maxim, showing the appellant in the original cases 
could, if entitled to relief in the cases at bar, obtained the 
same relief there, and that shows of itself without the 
citation of authorities, that it should be res adjudicata, in 
order to avoid multiplicity of suits, and compel a party 
when he has an opportunity to set up all his causes of action 
or means of defense, or for ever after hold his peace. We 
are not left to reason alone on this point, but are fully 
sustained by authorities as following will show. 


When parties are before the court by due service, in a 
suit for foreclosure, in which a former decree was rendered 
court says, ‘‘then they had the opportunity to set up the 
defense of usury and payment, and unless prevented from 
doing so by the complainant in that suit, they are now 
a.) estopped from urging such grounds for relief.” 

: ! Dyer et al, v. Hopkins et al, 112 Ill., 174. 


In Kendall v. Stokes, 3 How., 97, which was a suit 
by: Stokes against Kendall, after the matter had been 
reffered to arbitrators in 2 matter where he as Postmaster 
(Feneral of the U. S. was on one side, and Stokes on the 
other, and an award made and paid, Stokes as he avers in 
the first count of his declaration having failed to prove the 
damages now claimed,and which he sustained. In passing 
on the case court says: The question is, can a party after 
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2 reference, an award, and the receipt of money awarded . 

maintain a suit on the original cause of action, on the 

ground he had not proved before the referee all thedamages 

he had sustained, or damages exceeded the award! We 
think not, citing 

Dunn v. Murray, 9 B. & C., 780. 


de 


In Stockton v. Ford, 18 How., 420, which was a 
subsequent bill filed by the party setting up tle further 
equitable right, as the attorney of Prior, who was claimed 
to be the mortgagee, for fees and costs provided for in the 
assignment to Jones. 


Court says: ‘*But the question was properiy involved 
in the former case, and might have been there raised and 
determined. The neglect of the plaintiff to aval himeelf 
of it, farnishes no reason for another litigation. We are 
satistied that the former suit constitutes a complete bar to 


the present.” 


In Cromaell ». Co. of Sac, 97 U. S&., 352, court says, 
‘‘There is a difference between the effect of a judgment, as 
2 bar against the prosecution of a second suit, on the same 
claim or demand, and its effect in another action between 
the same parties on x different claim, or cause of action. 
In the former case if rendered on the merits, is an absulute 
bar to a subsequent action. It is a finality as to theclaim or 
demand in controversy concluding the parties not only asto 
every matter offered and received, to sustain or defeat the 
claim, but as to any other admissable matter which might 
have been offered for that purpose.” 


‘That a judgment estops, not only as to every ground 
of recovery or defense actually presented in the action, but 


he 
“;% 


also as to every ground which might have been presented, is 
strictly accurate, when applied to the demand or claim in 


controversy. Such demand or claim cannot be brought 


into litigation between the parties upon any ground 
whatever.” 


The above case was affirmed and followed in 
Davis v. Brown, Id., 428, and tn — 

Campbell v. Rankin, 99 U. S. 263, and 

Stout v. Lye, 103 U. S., 71. 

Scotland Co. v. Hill, 112 UL S., 185. 

Bryan v. Kennett, 113 U. S., 198. 


In Case v. Beauregard, 101 U.S., 692, where a former 
suit in equity was pleaded asa bar when thesame claim was 
in litigation between the same parties. Court says, ‘‘Thus 
it appears.the bill exhibited all that was necessary to give 
the court jurisdiction, over the subject matter and the 
parties, and overall the eguztzes now asserted by the 
complainant in the present suit. It must therefore be held 
that the decree dismissing the bill determined the equities 
of the case. Nothing that can now be done in another 
suit can take away the effect of that decree. Even were 
we of the opinion that the case was erroneously decided it 
would still be « bar to the complainant, a protection to 


« 


defendants. ° 


The case of Stout v. Lye, 103 U..8., is a very strong 
case In support of our position. | There Lye was indebted 
to a bank to which he had given a mortgage to secure his 
indebtedness. He was also indebted to Stout. Stout 
began suit in the U. S. Circuit Court. After this the bank 
began a suit in a state court to foreclose, but did not make 
Stout a party. Stout obtained judgment v. Lve. and after 


aed iA 


rT... 


this the bank obtained a decree against Lye for full amount | 
of mortgage. After this Stout filed a bill in aid-of. his 
execution in U. S. Circuit Court to set aside decree ‘on 
mortgage, setting ap payments and usury and that the 
hank was not authorized to take mortgage. On these facts 
court held Stout bound by the decree of foreclosure m 
state court, saying citing Cromwell v. Co. of Sac, 94 UC. 
S., 351, 352, ‘it concluded the parties and thosein privity 
with them, not only as to every matter that was offered 
and received, to sustain or defeat the claim or demand, but 
as to any other admissable matter which might have been 
offered for that purpose. It is true the mortgagor did not 
set up asa defense, that the bank had no right to tuke the 
mortgage, or that he was entitled to certain credits 
because of payments of usuarions interest, but he was at 
liberty to do so. Not having done so he is now concluded 
as to all such defences and so are his privies.” 


It seems to us from all the foregoing nuthorities, and 
from the facts in these cases, that appellant could in each 
of the former suits in equity, have set up and it was its 
duty then to have set up, its equitable clam to the money 
paid out by it on said honds, and it could then have 
obtained the very relief it is now claiming by said bills, 
were it even entitled to such relief as the authorities fully 
show the relief would have been granted, and could have 
heen then claimed if they were or are now entitled thereto. 


There can be, and is no claim that the facts now are 
any different than they were then, although they say in 
their brief they did not know of their rights till after the 
decision hy the Supreme Court of Illinois. When the 
facts are not changed, and nothing set up showing any 
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fraudulent acts of the towns, to in any way conceal the 
rights or claims of the appellant, they were bound to know 
their rights and set them up in their answers, when said 
cases were remanded by the Supreme to the Circuit Court. 


Nor ean there be any pretense that what is now set up 
as a claim, was not in existence then, and arose simply out 
ot the buying of said bonds, and 1s part of, and arising out 
of the very things then in controversy between said parties. 


_ So taking any view of said cases you choose, under 
the stated facts, 1t must under the foregoing authorities be 


held VON adjudicata., 


In conclusion, therefore, we say there are three perfect 
defenses to said suits, either of which would uphold the 
Circuit Judge in sustaining the demurrers, and dismissing 
sald bills : 

First, They are not entitled to subrogation. 

Second, The statute of Limitations of five years. 


Third, Former adjudication. 


For foregoing reasons we therefore ask that the 
decree in each of said cases be affirmed. 
ROBERT DOYLE, . 


Solicitor for the Towns. 


OCTOBER THRM, ii 
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BRIEF AND ARGUMENT IN REPLY. 


Counsel for appelldes has, in his brief herein, fallen 
into a curious misapprehension of the purpose for which 
and the point on which we made citations of authority in 


(2) 


our brief. After commenting on some of those authorities, 
and one, Carpenter v. Brenham, 40th Col., 239, which we 
did not cite at all, he says, on page 13, “ These are some, 
and the principal, of the authorities cited by them on the 
question of subrogation, and on a careful examination of 
them it will be seen they do not apply to the facts in any of 
the cases at bar from which any right to subrogation could 
be claimed.” 


The curious thing is, that before making this remark, 
he had not commented on a single case that we had cited as 
supporting our right to subrogation on the facts in the cases 
at bur. The cases he had commented on we had cited, if 
at all, on the point that, “ The equitable assignee of a chose 
sn action has the right to go into a court of equity to have 


his interest therein established ; and when so established, 
he will have the right to complete relief in the same action,” 
elaborated from the bottom of page 12 to the top of page 
17 of our brief. In the court below the counsel had made 
the point that our remedy, if any, was at law, not in equity. 
Those authorities were cited by us to show that subroga-- 
tion, in all its phases, is an independent equity, and a party 
has the right to go into a court of equity in the first instance 
to have it established, and the court having jurisdiction for 
that purpose, may go on and give complete relief. It is 
true that some of these cases arose on states of fact, not 
on all fours with these cases ; but they all uphold the doc- 
trine they were cited to support. And by labored argument 
to show that they are not in point to uphold some proposi- 
tion they were not cited under, and therefore argue that our 
brief was a failure on such other proposition, to uphold 


(3) 


which it cites other sufficient authorities, is, to put the best 
face on it, a curious misconception. That we have the right 
to subrogation on the facts in the cases at bar is abundantly 
shown by the other authorities, cited by us on that point, 
on pages 12 and 18 of our brief in chief. 


When we ‘cai these bonds we did_ not buy mere 
pieces of paper ; we bought, as stated in our bills, the debts 
of these towns represented. And, as said by Sheldon, sec. 
34, in equity we are entitled to be subrogated to all the 
rights of our. vendor in what we purchased, even though 
not expressly conveyed. The bills place our right to sub- 
rogation distinctly on this ground. We do not claim to have 
paid the debts of the towns, or ask subrogation under any 
such branch of the doctrine. 


And with due respect to the counsel, we are forced to 
say that in the analysis of cases he has been as unfortunate 
as in his conception of. points they were cited to support... 


Take, for instance, Morgan v. Hammett, 23 Wis., 30. 
A reference to the case will show that Morgan was a vol- 
unteer (if buying vountarily makes a volunteer), both in 
buying the Jones securities (one of which was a released 
mortgage, the other a mortgage by one having only a part 
interest,) and in buying at the void administrator’s sale, 
Yet the court, “on principles of natural justice,” subrogate 
him to che lien of the debt secured by the released mort: 
gage, and to the lien of the debts against the estate paid off 
by the sale. This is a subrogation to valid obligations, rep- 
resented in bad ones that he had purchased, precisely similar 
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in principle to the cases at bar. Yet counsel says that it “is not 
at all analagous to the standing of appellant in cases at bar.” 


So Bishop v. O'Connor, 69 Iil., 433, is strongly relied 
on by appellee’s counsel as showing that “no right of equit- 
able subrogation will be given to a vendee at a sale made 
by an officer of the law,” notwithstanding A/cHaney v. 
Schenck, 88 Ill., 359, cited by us, which is to the effect that 
subrogation will be given in such a case where the sale 
turns out void. But there is no contradiction in the cases. 
In Bishop v. O’ Connor it is held that where the judicial sale 
is to satisfy a lien, the purchaser will, if the sale turns out 
void, be subrogated to the lien, though in making the pur- 
chase he is a volunteer. The case only holds that in Illinois 
a simple contract debt of the decedent is not a lien on his 
lands in the hands of his heirs at law ; that there is, there- 
fore, in such a case, no lhien that the purchaser at an admin- 
istrator’s sale to pay such debts can be subrogated to, and 
equity will not, in favor of such purchaser, make that a lien 
on land which was and is not a lien of its own force. The 


question in the case was of priority of liens. But svbroga- 


tion applies as well to give a party a simple debt as a lien, 
where it will really benefit him, and he is, in justice and 
equity, entitled to it, as was done in Wood v. Loutsiana, 5 


Dill., 124, affirmed by this court in Louzstana v. Wood, 102 


U. S. 298, and in the other cases, like the ones at bar, cited 
by us on that point. That the equity courts of Illinois, in 
decreeing subrogation, do not confine themselves to the 
classes of cases mentioed by Judge Walker in the dictum in 
Bishop v. O’ Connor, see 

Hoppin v. Hoppin, 96 Ill. 270. 
Tyrell v. Ward, 102 Ill, 29, 39, and cases cited. 


i 
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In the last case, especially, it is shown by the citations 
and the decision that subrogation is, as a matter of fact, 
often decreed to help those that may be termed “ Volun- 
teers.” All which shows how the doctrine of subrogation 


‘finds favor with the courts for the promotion of justice and 


equity. 


Chancellor Johnson, of South Carolina, used the lan- 
guage, in Gadsden ads. Brown, Speers’ Eq. Reports, p. 41, 
in a case similar in principle to that of many later cases 
where subrogation has been allowed, as in Tyrell v. Ward, 
102 Ill., 37. | 


The cases in Illinois, cited from Bradwell, are not in a 
court of final resort. It is the Appellate Court, intermedi- 
ate between the Circuit Court and the Supreme Court ; and 
the statute provides that “the opinion (of such courts) shall 
not be of binding authority im any cause or proceeimg 
other than in that in which they may be filed.” 

Starr & Curtiss’ Stats. of Til, vol. 1, p. 703, par. 37. 


Ib., vol. 3, p. 142, par. 37. 


While we hold the opinions of the Judges of those 
courts in great respect, we would hardly cite them as 
authority to the Supreme Court of our own State, or to 
this court. 


But the case in 20 Brad., p. 629, Suppinger v. Garrells, 
and the authorities cited in it, do not hold that one in our 
case is a “stranger or volunteer.” aes 


Those terms are used: of cenitunsmaueibieaieniii 
pays the debt of another, without being asked, and withont 
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being under any compulsion so to do. But that this term 


does not apply to a purchaser, is clear, from Young v. Mor- 


gan, 89 IIl., 200, cited to support the Bradwell case, where 
Morgan had bought land, agreeing, as a part of the pur- 
chase money, to pay a trust deed on it, and at the same time’ | 
paid the trust deed; yet he was subrogated to its lien to } 
cut out junior judgments. So in Beaver v. Slanker, 94 Ill., 
183, Kleinworth had voluntarily bought land subject to the 
lien of a judgment. At an execution sale on that judg- 
ment he bought the land again. The land had belonged to Vv 
Johnson, of whom he bought, who was surety for the debt 
that had merged in the judgment. Kleinworth was reim- 
bursed for his last purchase, at the execution sale, by being 
subrogated to the rights of the payee of that debt against 
the principal debtor, though the point was made in the case, 
and argued by counsel as strenuously as in this case, that 


= 
_, , é 


Kleinworth was only a “ volunteer.” 


So in all the cases cited by counsel, the term “ volun-— 
teer”’ is used, not of a party who purchases somewhat, but 
of one who comes forward and pays off the debt of another, 
without being asked or in any way compelled thereto. And 
it is a misapplication of those authorities, to attempt to 
apply them to the cases at bar. Counsel himself admits, 
on pages 23 and 25 of his brief, that there is subrogation in 


other classes of cases, but goes on fining and refining, try- 
ing to draw distinctions, till he loses himself in the cases 
cited by us from Dillon and Louistana v. Wood, affirmed in 
this court, thereby affirming the principle that the purchaser 
of void municipal bonds is subrogated to the rights of his 
vendor against the municipality issuing them. 


é 


? 


ea 

_ The towns had authority to make these contracts at 
the polls, with the railroad company. They did make them, 
and thereby got the railroad. Instead of fulfilling their 
contracts, they issued void bonds to represent them, ‘the 
bonds reciting on their face that they are valid, issued in 
pursuance of the acts of the legislature, referred to in our 
brief, and of the votes of the people. We buy the bonds, 
on the faith and credit of such representations, believing we 
get a transfer of the debts therein mentioned. We buy in 
actual good faith, and pay over the money, We do not 
intend to pay the debts of the town. Neither do we buy 
mere pieces of paper, with printer’s ink on them ; we buy 
the debts represented, or supposed to be represented, in the 
bonds. And while, by reason of the failure of the bonds 
as negotiable instruments, we do not get a legal title to these 
debts, we are yet the assignees, in equity, of them ; and, as 
such, have the right to come into a court of equity and be 
subrogated thereto. This is our case. It seems quite clear 
to us, that the authorities cited by us, as well as sound rea- 
son, support it. That is enough for us, and we are quite 
indifferent whether or not they support imaginary cases of 


‘counsel in other classes of the general doctrine of subro- 


gation. 


Otis v. Cullum, 92 U. S., 448, cited by counsel, was 
not a case of subrogation at all. There was no claim by 
plaintiff that there was anything to be subrogated to. “He 
had bought void bonds by delivery simply, without any 
express or implied warranty of their goodness, and sued the 
person of whom he bought. The court held that there was 
nothing to sue on. The defendant had been guilty of no 
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tort and entered into no contract. That case would have 
been authority against us if this suit was against the railroad 
company, of which we bought, for the consideration paid. 
But, instead of that being our case, we simply say that the 
railroad company has the legal title to these contracts with 
the towns; that the issuing of void bonds by the towns did 
not satisfy these contracts, but the railroad company still 
holds the title to those contracts in trust for us, we having 
paid it the amount thereof, on the faith and credit of these 
void bonds. 


Lambert v. Heath, 15 M. & W., 486, was cited in Otis” 


v. Cullum, and is applicable to that sort of a case—not to 
the cases at bar. : 


Counsel for the towns says that we are not entitled to 
this subrogation, because we made a mistake, not of fact, 
but of law. But the doctrine of subrogation does not depend 
upon that of mistake, but on the justice and equity of making 
the subrogation, Whether the mistake of the purchaser is 
one of law or fact, he is entitled to be subrogated to every- 
thing that equitably belongs with his purchase. (See 
authorities cited on pages 17 and 18 of our brief.) We may 
add that if one, through misapprehension or mistake of law, 
parts with property, a court of equity may grant relief, if, 
under the general circumstances of the case, it would be 
unconscionable for the party benefitted by the mistake to 
retain that benefit. 


See Kerr on Fraud and Mistake (O. F. Bump’s 
Edition), p- 398, etc. 
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But in our case, if we made a mistake, it was induced 
by the recitals in the bonds ; and the-authotities cited in 
Kerr are all to the effect that a party itt such 4 case, 
whether the mistake is ong of law or fact, is entitled to 
such relief as a court of equity can givé him. Certditily he 
is entitled to be subrogated to all that justly and equitably 
belongs with his purchase. 


But what mistake of law did we make? The bonds 
recite these laws, which, on their facé, givé power to issue 
the bonds. In the Middleport case they ‘recite, after refer- 
ring to said acts, a “ vote of the electors of said township, 
at a special election, held on the eighth day of June, 1867, 


in accordance with said act.” In the other cases, votes of 


the electors are recited in accordance with the act of 1867 ; 
and the ratifying provisions of the act of February 26, 1869, 
are referred to as also authorizing the issue of the bonds. 


We made no mistake of law in supposing that the 


| legislature might ratify a previous vote of the people. 


Boles v. Elmwood, decided by this court last term. 


The act of February 26, 1860, is quoted so far as per- 
tinent, on pp. 3-4 of our brief. Sec. 3 of that act expressly 
gives the power to borrow money and issue bonds for the 
aids that had been voted. : 


The Supreme Court of Illinois, in Middleport v. A2ina, 
82 Ill., 566, questions the constitutionality of this section. 
But, “ waiving this objection,” it says: Yet thé officérs 
who issued the bonds had no express authofity from the 
voters of the town, the “ township authoritiés,” ander the 
later acts, todo so. This was a quéstion of fact. Had the 
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supervisors and town clerks who executed the bonds 


authority from the “ township authorities” so to do? The . 
bonds recite that they were issued “ in accordance with these ° 


laws.” This amounts to a recital.that the “ township au- 
thorities,” under the act of February 26th, 1869, had 
authorized the issue ot the bonds. As a matter of fact, this 
turned out to be untrue. Yet it was a matter of fact, not 


not of law. 


But it matters little as to the character of the mistake 
‘we made—whether of law or of fact. We honestly sup- 
posed, and the railroad company honestly supposed, that we 
were buying, and the railroad company was selling, valid 
obligations of these towns, based-on undisputed legislative 
authority to vote the aids, votes of the electors of the towns 
in pursuance thereof, subsequent ratification by the legisla- 
ture, authority to the towns to issue bonds to fund the aids, 
and bonds issued by the towns in pursuance thereof. This 
is what the railroad company sold and what we bought and 
paid for, in all good faith. This is what the bills in these 
cases aver. | 
See printed records, pp. 6-7, A/tddleport case; 
a BENE sc pp. 5-6, Milford case; 
ss “6. pp. 7-8, Belmont case. 


Certainly, as against the railroad company, under these 
circumstances, we are, in equity, entitled to whatever is 
valid in these town obligations, the bonds _ representing 
them having turned out to be void as ¢gommercial paper. 
And the towns have no reason to complain, because their 
obligation was fixed at the polls. | 
Chinguy v. People, 78 Ill., 576. . 
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Also by being accepted by the railroad company, and 
its laying and constructing its track in accordance therewith. 


Pages 4 and 5 of printed records. 


Such obligation was not cancelled by the issuing of 

these void bonds. 

Marsh v. Fulton Co., 10 Wall., 676. 

Louistana v. Wood, 102 U.S., 298. 

Anthony v. Fasper Co., tor U.S., 693. 

Paul v. City of Kenosha, 22 Wis., 256. 

Curtis v. Levitt, 15 N. Y., 1. 

NVelson v. Mayor, 63 N. Y., 544. 

Gauze v. C larksville, 5 Dill., 180. 

Shirk v. Pulaski Co., 4 Dill., 214. 

School District v. Lumbard, 2 Dill., 493. 


_ On these obligations the towns are still liable, and we 
are entitled to be subrogated to them. 
Louistana v. Wood, 102.U.S., 298. 
Wood v. Louisiana, § Dill., 124. 
Gauze v. City of Clarksville, § Dill., 180. 
Shirk v. Pulaski Co., 4 Dill., 214. 
School District v. Lombard, 2 Dilk, 493. 
Sheldon on Subrogation, Sec. 34- | 


Unless some statute of limitations has run against them, 
or unless we have estopped ourself from insisting on our 
equity by not setting it up in the cases decided by Middle- 
port v. Etna, 82 Ill., 562. 
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This brings us to these points: 


ESTOPPEL. 


Had the bonds been valid, we would have had no 
equity to a subrogation, because we would have had legal 
title to the obligations of the towns represented in them. 
So long, therefore, as we supposed the bonds valid, we 
could not lay claim to such equity. We relied on what we 
thought to be our legal rights in the matter. 


When the towns filed bills in equity to have the bonds 
declared void, we insisted that the bonds were valid. The 
towns insisted that they were void. That was the issue, 
and the only issue in Jfddleport v. Lina; and until that 
case was decided we had no suspicion that the bonds were, 
or would be declared invalid, and therefore we did not 
know, and could not know in that suit, that we had any 


such equity of subrogation. 


This equity, thereiore, was not passed on in that suit 
at all, neither was it essential to the decision made therein, as 
Black v. Comrs., 99 U.S., 693, holds essential to an estoppel. 


That we might have set it up had we chosen to waive 
our legal rights and reliance on the bonds, does not estop 
from insisting on it now. For as Cromwell v. County of 
Sac, 94 U. S., 353, Davis v. Brown, Ib. 428, hold: 


« The inquiry must always be as to the point or ques- 
tion actually litigated and determined in the originai action; 
not what might have been thus litigated and determined. ” 
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The thing actually litigated and determined in that case 
was the validity of the bonds as interest-bearing, negotion- 
able paper; nothing more and nothing less. 7 


Our present claim or demand was not litigated in that 
case at all. It is a different claim or cause of action. It is 
only where the claim is the same, and hence is involved 
necessarily in the former determination, that it is barred in 
the second suit between the same parties, if it might have 
been set up in the first. When the claim is different, it is 
not barred if it might have been introduced into the first 
suit, but was not. The distinction is very clearly drawn in 
Cromwell v. County of Sac, and there is no excuse for the 
counsel’s misapprehension and misapplication of the author- 
ilies on this point. 

Again: The Chicago, Danville & Vincennes Railroad 
Company was not a party to Mfiddieport v. Etna, or any 
of those cases. 


The legal title to these tuwn obligations, to which we 
seek to be subrogated, is vested in it. It could not be de- 
prived of that legal title in a case to which it was not a 
party. That would be like seeking to forclose a trust deed, 
or to establish or to carry out any other trust, in a case to 
which the trustee was not a party. 


The towns might well have objected: “ Our promise 
was to the railroad company; its rights must be barred in © 
the same decree that orders us to perform that promise to 
the insurance company.” | 


So as those cases stood, without making the railroad 
company a party thereto, we would not have been entitled 
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in them toa decree subrogating us ta its rights, as we ask 
in these suits. And the court would not have made the 
towns do equity to us, even had we asked it, without at the 
same time being in a position to bar the rights of the rail- 
road company in these town obligations, so that we could 


not have had this relief in those cases. 


These cases are brought to get the legal title of the 
railroad company to these town obligations. Until we get 
that, we have not received all we bought of the railroad 
company, because we have not received ail of the subject 


matter it had, and all we paid for. 


We bought the debts of the towns, and have received 
only void pieces of paper. The-former suit simply decided 
the paper void, and did not touch our present demand, nor 


was it necessarily involved therein. 


THE STATUTE OF LIMITATIONS. 


Appellee still insists that there is only an implied 
assumpsit of the towns, on the facts stated in our bills, to 
pay us for the benetits they had received in the builaing of 
the railroad, and therefore the five year statute of limita- 
tions has barred our claim. Thé reply to this is that our 
bills do not state any such case. They state a “ valid, legal 
contract in writing, whereby, upon fulfillment by said (R. 
R.) company of the couditions thereof, said town was 
bound to pay said appropriation to said company.” 


See printed records : p. 3, Middleport case : p. 4, Bel- 
mont case ; p. 3, Milford case. 
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They further state that the railroad company, on its 
part, assented thereto and complied with the conditions 


_ thereof: p. 4, Milford case; p. 4, siti dene case’; p. 4, 


Belmont case. 


They further state that such contracts were afterwards, 
and before the construction of the railroad, confirmed by 
additional acts of the Illinois legislature, viz : by the acts of 
February 26, and March 24, 1869. 


See p. 4 of the several printed records. 
Tas t 


9 


Then they state another acceptance bythe railroad 
company, and a construction and completion of} its tracks on 
the faith and credit thereof. Ib.. 


And they proceed to show subsequent ‘evidences in 
writing of the contract in the records of the various towns. 
In the Middleport case, the records of the resolutions of the 
town auditors, at their meetings of February » 10, 1871, and 
April 1, 1871, at which the amounts due the railroad com- 
pany on the town contract were settled and audited, and the 
issue of bonds approved. See pp. 4-5, printed record. 


In the Milford case, the execution of the bonds by the 
town, “ by its town clerk and supervisor,” and the delivery 
of them to the railroad company, on the completion of its 
track, by the town, “through its. authorized agents and 
officers.” P. 5, printed record. 


In the Belmont case the division of the indebtedness of 
original Belmont between the new towns erected on its 
territory, viz: Belmont and Grenard, March 23, 1871, by 
the joint action of the supervisors and: town clerks of the 


> we) 


new towns, and the placing of the bonds in the hands of a 
trustee to be delivered to the railroad company when the 
track was completed according to contract; the delivery of 
the bonds to the company, and the resolution of first 
Tuesday of April, 1876, in annual town meeting, by the 
legal voters of the new town of Belmont, defendant herein 
reciting the issue of the bonds, in compliance with the 
previous vote of the town, and ordering a tax levied on 
the taxable property of the town to pay the interest 


thereon. | 
See pp. 5 and 6 of printed record. 


How anyone can, in the face of these allegations, say 
that the bills make a case of sflied promise on the part 
of the towns to payzus the money we paid for the bonds, on 
the ground that the towns had received the benefit thereof, 
we are unable to comprehend. The promise of the town 
is an express promise, evidenced in writing, to pay, not us, 
but the railroad company. Had the promise been to us, 
whether expressed or implied, we should have sued at law. 
As it is an obligation to pay the railroad company, and as 
we did not, by buying void bonds supposed to represent it, 
acquire the legal title thereto, but did become entitled to be 
subrogated thereto, we come into equity, the proper forum 
to decree such subrogation. The statute of limitations is 
set up by the towns. The question under it is whether 
their promises are express and evidenced in writing. The 
railroad company pleads no statute of limitations. As 
against its trust, for our benefit, it would not have been 
available if plead. But it is not plead for the railroad com- 
pany, and the towns can only plead the statute for them- 
selves and for a defense to their own promises. - That these 
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promises do not come within the five year statute it seems 
to us that we have abundantly shown by our brief in chief. 


The list of authorities on page 32 of appellee’s brief, 
cited as showing that the only ground we can stand on is 
that of implied assumpsit, shows nothing of the sort. <Ar- 
gentt v. San Francisco was expressly decided in favor of 
the plaintiff on the ground that his contracts with the city 
were valid, though the -formal contract with the commis- 


' sioner was invalid. See 16 Cal., pp. 263, 279-282. The same > 


distinction exists in these cases. The contracts of the towns 
with the railraad company are valid, while the bonds in- 
tended to represent them are void. - In the California 
case no question of subrogation arose, as the void contract 
was not aegotiable, and had not been assigned, as in the 
cases atbar. | 


In Curtis v. Leavett the same distinction is drawn. 
The contracts were valid, but the securities were void, as 
in the cases at bar. See 15 N. Y., p. 98. And the-court 
holds, on page 103, that the assignees of the Philadelphia 
banks, as well as the banks themselves, were entitled to the 
benefit of the contract and the pledge to secure it. The ar- 


gument all through the case is that the real thing is the con- 


tract, not the mere form it may happen to take in void 
securities. 


In Paul v. City of Kenasha, 22 Wis., 256, no question 
of subrogation arose, because the plaintiff got the void 
bonds directly from the city that issued them. “He recov- 
ered the money back “ as upon a failure of consideration. ” 
P. 273. This is simply authority to show that the issuing of 
the void bonds did not satisfy the liability of the towns on 
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Ht their contract to the railroad company. It is needless to 
|) say that it is not authority to show that we, as assignee of 
etl the void bonds for value, are not entitled to be subrogated f 


itil to the interest of the railroad company in those contracts, 


or that anything in the transaction changed those contracts 


from express contracts in writing to implied contracts. 


Ramsay v. Clinton Co., g2 Ill., 225, was an action in 

equity by a county against its clerk to recover back money 

| claimed to have been paid him by mistake. The court held | 

Hi the action would not lie. No question of subrogation arose | 
aE in the case; and there was no record shown, as in these 

cases, to take the case out of the five year statute of limita- | 


tion. 


The cases in 63 N. Y., -Velson v. Mayor, and Meyor € 
nl v. Mayor, were cited by us to the point Yhat the issuing of 
void securities on a valid contract would not extinguish 
i such valid obligations. There is nothing in them to indi- : 


; cate that our only ground of recovery is implied assumpsit. 
Hy In Litchfield v. Baldwin (Ballou) 114 U. S. 192; no ques- 


tion of subrogation, or of the grounds ‘on which relief of 
that character is administered, arose. The court held the 
plaintiff could no more recover on the indebtedness, than 
on the bonds. Both were made invalid by the Illinois con- 


_ gtitutional provision. That is not our case. The city in 


hat pay, or have a lien enforced on its water-works, because 
HI the constitution barred all indebtedness, and such a lien was 
Hil impossible. 

Ail In Loustana v. Wood, to2 U. S. 298, there was 
1 a1 valid obligation to pay; the bonds were void. Ten 
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of the bonds had been issued to the plaintiff, one to 
Dorsheimer and one to Gibbons, who had -transferred 
them to plaintiff. The: plaintiff was allowed, under the 
code practice of Missouri, where equitable rights may 
be administered in an action at: law, to recover on the 
bonds he held by purchase as on those issued directly to 
him. In other words, 4e was subrogated to the rights of the 
frst holders of the bonds, as we in this case ask to be 
subrogated to the rights of the railroad company. It is 
a case directly in point, supporting our right to the subro- 
gation. But while he was subrogated to an smpPised obliga- 
tion, we ask to’be subrogated to express obligations. There 
is no reason why subrogation shall not be allowed in one 
case as well as the other. 


There is nothing in the case to show that the only 
ground of subrogation is an implied assumpsit. This court 
is not in the habit of making decisions of that kind without 
any law to support them. 


Without further review, it 1s easy to see how the con- 
fusion of counsel in citing authorities arises. He persists 
in regarding this as an action against the towns on an im- 
plied assumpsit by one who has received void bonds from _ 
it for a valid smiled obligation. All his observations about 
the necessity of our showing false representations by the 
towns, and mistake of fact, not of law, on our part, fits with 
such a case. As he is so persistent in stating our position 
incorrectly, we can onlv be as persistent in correcting him. 
The legal obligations of the towns run to the railroad com- 
pany, not to us. They are express obligations, not implied. 
We are not suing the towns on them, but asking ito be sub- 
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rogated to the legal rights of the railroad company therein; 
and as equity has jurisdiction for that purpose, it may and 
should go on and do us complete relief. Especially now, 
because if it stops simply with subrogation, and turns us 
Over to a court of law, we shall be deprived of the benefit 
of what it does for us, the sixteen year statute having run 
since the commencement of this suit. And, since equity 


can. do full and complete relief in this case, it is under 


special constraint to grant it—the constraint of justice and 


equity, which is dominant in these courts. 


Counsel finds fault with the language of the Supreme 
Court of Illinois, in Chénguy v. People, 78 Ill., 576. Well 


he may, for it is very clear against him. It was in review 


of a judgment for taxes. One of the objections to the 
judgment was that the tax levy included interest on $100,- 


000 of county bonds, issued for railroad purposes, and 


which increased the levy to a larger per cent. than author- | 


ized by the constitution. The vote for the bonds was taken 


before the adoption of the constitution. 


Art. 8, Sec. 9, of that instrument prohibited the county 
from levying a tax exceeding seventy-five cents on the 
$100, except for indebtedness existing at the adoption of the 
constitution. _Hence it became necessary to decide whether 
the vote alone was an indebtedness of the county, saving 
the bonds afterwards issued from that. inhibition of the con- 


- stitution. 


The.court say: ‘It was not necessary to issue the 
bonds to create an indebtedness. As well contend that 
because the bonds are not due there is no debt, when all 
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know the debt exists, although it may not be due. So, in 
this case, there was a debt, although the bonds had not 
issued, nor had the time arrived for its payment. /¢ was, 


therefore, an indebledness existing, within the meaning of 


that clause of the fundamental law.” 


If this is a dictum, as counsel call it, what would be a 
direct decision in point? But to put the matter beyond all 
question, we state in these bills, that the railroad company 
accepted the donation or aid; located its line on the faith 
and credit thereof, and proceeded to build its road to com- 
pletion; all evidenced in writing. And under the limitation 
law, it is gnly necessary that there should be an evidence 
of indebtedness in writing to postpone the bar for 16 years. 


There is nothing in any of the cases cited by counsel, 
to shake our position, that the contracts of the towns in the 
cases at bar are evidences of indebtedness in writing. 


In Tuwn of Oran v. People, 19 Brad., 176, there had 
been no apportionment of the indebtedness by the supervi- 
sors and assessors; hence there was no evidence of indebt- 
edness in writing; neither was there in 

Piatt v. Goodell, 97 M., 92: Or in 
Ramsey v. Clinton Co., 92 Ill., 226. 


In Eaton v. Henegan, 17 Brad., 156, the court expressly 
say that whether a justice judgment is such evidence, is not 
before them, and therefore do not decide it. 


In School Directors v. School Directors, 105 Mll., 655, 
there was no evidence of the indebtedness in writing. It 
depended on the testimony of the township treasurer and 
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aie _ his account books, not records at all. The point was not 
eta made in the case, and not mentioned in the opinion of the 
Wi court. 


} Soin Hancock v. Harper, 86 Ill., 445, there was no 
ile | evidence of indebtedness in writing. The only witness 
i Hi | was the plaintiff himself. See p. 447. 


School District No. 2 v. School District No. 4, 16 
Brad., 654, was a case under the limitation law of 1872, 
where ten years bars an evidence of indebtedness in writing. 
See vol. 2, Starr & Curtiss, p- 1553, par. 16. Asno bill 
| | was filed for 13 years, the debt was plainly barred by the 
i H above statute. To cite that case in this is very wide of the 


mark. 


Of course we need not say that one direct decision 
on the statute in a case in point by the court of last resort, 
whose duty it is to construe the statute, as was the case in 
Hie Bourland v. County of Peoria, 16 Mll., §38, is worth infinitely 
| | more than any number of cases where the pointdid not arise 
a | F | : on the facts, or was not presented to the court for its decision, 

| 


and where consequently the court did not pass upon it at 

all. And if the court is not one of last ,esort, as in the 

Bradwell cases, and its opinions are by statute expressly 

1 made nonauthoritive in other cases, the citation of that class 

| i of cases to overcome a direct holding of the supreme court 

‘ on the point, throws no light on it. With due respect to 
the counsel, it is “ darkening knowledge.” 


f In the midst of his discussion on limitations, counsel 
i} pauses to say that we have.no standing in a court of equity, 
| citing Otis v. Cullum, 92 U.S., 448; Lambert v. Heath, 15 
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M. and W., 486, and Jeyer v. Mintonye, 106 Iil., aa we 
have already shown that the two first cases‘ presented no 
question of subrogation. The expressions in them were 
used in view of different states of fact from ours; and were 
not intended to deny the right of subrogation where there ™ 
was anything to be subrogated to. That right is established < ; 
by Mechanic’s Bank of Alexandria v. Sefon, 1 Pet. 299. 


Adams’ Equity, star pages 79, 80, (p. 189 of 5th Am. 
Ed.), in discussing the circumstances under which equity 
will grant the specific performance of a donation, says: “ If 
the donor has perfected his gift in the way which he in- 
tended, so that there is nothing left for him to do, and 
nothing which he has authority to countermand, the donee’s 
right is enforceable as a trust, and the consideration 1s im- 
material.” And the rule is the same at law as in equity. 
Ib. 


Now, ciearly, before the new constitution of Illinois 
went into effect, July 2, 1870, the towns had placed them- 
selves in that attitude towards the railroad company, creat- 
ing an express trust, or legal obligation, which ever you. . 
choose, in its favor by voting the aids. There was nothing 
left for them to do except to perform their agreements on 
compliance by the railroad company with the condition of 
the votes. Everything was of record, which is evidence in 
writing sufficient to take a case out of the five year statute 
of limitations. 

Bourland v. County of Peoria, 16 Ml., 538. 


If, on such compliance by the railroad company, the 
towns had failed to perform, that company might either 
have brought an action at law against the towns, obtained 
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judgment, and had the tax levy enforced by mandamus, or 
proceeded in equity in the first instance. to enforce the 
trust. That is a question we do not enter into, because to 
us it makes no difference whether the proper remedy of the 
railroad against the town would have been at law or by 
‘bill in chancery. 

If in chancery, we, as the equitable assignee of the 
trust, by virtue of the facts which give us the right to sub- 
rogation thereto, have the right to file our bills against the 
railroad company and the towns to have our right thereto 
determined, and enforced against the towns. 


Or, if regarded as obligations of the towns, sueable at 


_law by the railroad company, we have the same right to 


file our bills in equity, showing facts from which equity 
would conclude an equitable assignment, to establish and 
have adjudicated our equitable right to subrogation’ there- 
to. And the court having obtained jurisdiction for that 
purpose, may go on and give complete relief in the same 
action. 

It is unnecessary to add that the default of the railroad 
company and demurrer of the towns, admits the statements 
of our bills. 

Having now gone over these cases in all aspects of 
them that suggest themselves, or are suggested by appellees’ 
brief, and finding nothing to shake our confidence that 
equity can, and therefore will, give us relief according to 
the right and jastice of our case, we respectfully submit 


them to your honors. 


JAMES H. SEDGWICK, 
O. J. BAILEY, 
Counsel for Appellants. 
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SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 


1 Pleas in the circuit court of the United States of America 

for the northern district of Illinois, held at the United States 
court-rooms in the city of Chicago, in the district aforesaid, before 
the Hon. Thomas Drummond, judge of the United States circuit 
court for the seventh circuit, and the Hon. Henry W. Blodgett, dis- 
trict judge of the United States for said northern district of Illinois, 
on Tuesday, the twenty-fourth day of July, in the July term of said 
court, in the year of our Lord one thousand eight ‘hundred and 
eighty-three, and of our Independence the one hundred and eighth 


year. 
WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, 88: 


JAMES W. PAXTON 
: vs. In Chancery. 
JAMES M. MARSHALL, since Deceased, and Susan C. { Bill. 
MARSHALL. 


And 


Susan C. MARSHALL 
8. Cross-bill. 
JAMES W. PAaxTON. 


Be it remembered that on the thirteenth day of May, A. D. 1880, 
came the complainant, by his solicitors, and filed in the office of the 
clerk of said court his bond for costs and bill in said entitled cause, 
which said bond and bill are respectively in the words and figures 
following, to wit. 


2 Bond for Costs. 


Unirep STATES OF AMERICA, ae 
Northern District of Illinois, j ~~ 


Circuit Court. May Term, A. D. 1880. In Chancery. 
James W. Paxton vs. JAMES M. MARSHALL, SusAN C. MARSHALL. 


We enter ourselves security for costs in this cause and promise 
to pay all costs which may accrue to the opposite party in this ac- 
tion, or to any of the officers of this court, and, in default of pay- 
ment by the plaintiff of any costs ordered or adjudged to be paid by 
him, hereby agree and stipulate that execution may issue against 
our property for any costs taxed against him. 

Dated this 138th day of May, A. D. 1880. 

BOUTELL & WATERMAN. 


Endorsed: Filed May 13th, A. D. 1880. W. H. Bradley, clerk. 
1—608 
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SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 


1 Pleas in the circuit court of the United States of America 

for the northern district of Illinois, held at the United States 
court-rooms in the city of Chicago, in the district aforesaid, before 
the Hon. Thomas Drummond, judge of the United States circuit 
court for the seventh circuit, and the Hon. Henry W. Blodgett, dis- 
trict judge of the United States for said northern district of Illinois, 
on Tuesday, the twenty-fourth day of July, in the July term of said 
court, in the year of our Lord one thousand eight ‘hundred and 
eighty-three, and of our Independence the one hundred and eighth 


year. 
WM. H. BRADLEY, Clerk. 
NORTHERN District OF ILLINOIS, 88: 


JAMES W. PAxTon 
vs. In Chancery. 
JAMES M. MARSHALL, since Deceased, and Susan C. { Bill. 
MARSHALL. 


And 


Susan C. MARSHALL 
V8. Cross-bill. 
JAMES W. Paxton. ), 


Be it remembered that on the thirteenth day of May, A. D. 1880, 
came the complainant, by his solicitors, and filed in the office of the 
clerk of said court his bond for costs and bill in said entitled cause, 
which said bond and bill are respectively in the words and figures 
following, to wit. ; 


2 Bond for Costs. 
UnItTED STATES OF AMERICA, 
Northern District of Illinois, 


Circuit Court. May Term, A. D. 1880. In Chancery. 
James W. Paxton vs. JAMES M. MARSHALL, Susan C. MARSHALL. 


We enter ourselves security for costs in this cause and prouise 
to pay all costs which may accrue to the opposite party in this ac- 
tion, or to any of the officers of this court, and, in default of pay- 
ment by the plaintiff of any costs ordered or adjudged to be paid by 
him, hereby agree and stipulate that execution may issue against 
our property for any costs taxed against him. 

Dated. this 13th day of May, A. D. 1880. 

BOUTELL & WATERMAN. 


Endorsed : Filed May 13th, A. D. 1880. W. H. Bradley, clerk. 
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SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 
Bill. 
UNITED StTATEs OF AMERICA, Northern District of Illinois : 


To the judges of the circuit court of the United States for the north- 
ern district of Illinois, in chancery sitting : 


5) James W. Paxton, of Wheeling, in the State of West Vir- 

ginia, who is a citizen of the State of West Virginia, brings 
this his bill of complaint against James M. Marshall and Susan C. 
Marshall, who are citizens of the State of Illinois and residents of 
said district. | 3 

And thereupon your orator complains and says that on the thir- 
teenth day of February, A. D. 1872, said James M. Marshall, being 
indebted to your orator_in the sum of ten thousand dollars, in con- 
sideration thereof executed and delivered to Francis Bradley his 
bond of that date in the penal sum of twenty thousand dollars, con- 
ditioned in effect for the payment to said Francis Bradley, his exec- 
utors, administrators, or assigns, of the principal sum of ten thou- 
sand dollars on the thirteenth day of February, A. D. 1877, with 
interest thereon, at the rate of nine per cent. per annum, from the 
date of said bond, payable half yearly, until said principal sum 
should be fully paid; and also at the time of executing said bond to 
secure the interest on said bond prior to the maturity thereof the 
said James M. Marshall executed and delivered to said Francis 
Bradley ten coupon notes, each for the sum of four hundred and 
fifty dollars, and each dated the thirteenth day of February, A. D. 
1872, and payable to the order of said Francis Bradley, which said 
bond and coupon notes were thereupon assigned by said Francis 

Bradley to your orator, who thereby became ‘the legal owner 
4 thereof, as he was already the equitable owner thereof, as by 

said bond and the unpaid coupon note, with the indorseiments 
thereon, now in the possession of your orator, and ready to be pro- 
cuced and proved as your honors shall direct, will more fully and 
at large appear. 

Your orator further shows unto your honors that, to secure the 
payment of the principal sum and interest mentioned in said bond 
and coupon notes, the said James M. Marshall and Susan C. Mar- 
shall, his wife, on the thirteenth day of February, A. D. 1872, by 
their deed of trust, in the nature of a mortgage, of that date, con- 
veyed to one Lyman Baird, in fee-simple, the following-described 
real estate, situate in the city of Chicago, county of Cook, and State 
of Illinois, to wit: ; 

Beginning at the southeast corner of lot numbered twelve (12), in 
block numbered three (8), in William Jones’ addition to Chicago, 
and running thence north along the west line of Indiana avenue 
forty (40) feet; thence west parallel with the north line of said lot 
twelve (12), which said north line.coincides with the south line of 
lot thirteen (13), in said block three (3), one hundred and fifty-eight 


(158) feet to an alley ; thence south along the east line of said alley © 


forty (40) feet to the south line of said lot twelve (12); thence east 
along said last-mentioned line one hundred and fifty-eight (158) feet 
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to the place of beginning. Otherwise described as all of said 
5 lot (12) twelve and the south twelve (12) feet three and a half 

(33) inches of said lot thirteen (13), according to plat recorded 
in ~ recorder’s office in said Cook county, in book 133 of maps, 
page 37. 

Together with the appurtenances thereto belonging and all the 
rents, issues, and profits thereof, and also all rights, both in law 
and equity, including right of dower and rights under the home- 
stead laws of the State of Illinois, of the said James M. and Susan 
C. Marshall of, in, and to said real estate. 

In trust, nevertheless, for the purpose of securing said principal 
sum and the interest mentioned in said bond and coupon notes, and 
subject to a condition of defeasance upon the payment of said prin- 
cipal sum and interest, according to the provisions of said bond and 
notes, and the performance of the covenants and agreements men- 
tioned in said trust deed. : 

Which said deed of trust was on the fourteenth day of February, 


A. D. 1872, duly acknowledged by the said James M. Marshall and 


Susan C. Marshall, and afterwards, on the fourteenth day of Febru- 
ary, A. D. 1872, duly recorded in the recorder’s office of said Cook 
county, in book 56 of Records, page 48. 

All of which will more fully and at large appear by reference to 
said deed of trust and its accompanying certificates of acknowledg- 
ing and recording now in the possession of your orator and ready 

to be produced and proved as your honors shall direct, and 
6 to which, for greater certainty, your orator prays leave to 
refer. ; 

And your orator further shows unto your honors that default 
having been made in the payment of said principal sum of ten 
thousand dollars, the said Lyman Baird, at the request of your ora- 
tor, and by virtue of the power of sale contained in said trust deed, 
did, on the eighth day of March, A. D. 1879, at ten o’clock in the 
forenoon, at the north door, nearest La Salle street, of the court- 
house, on Adams street, in the city of Chicago, Cook county, [linois, 
offer for sale to the highest bidder for cash the premises described 
in said deed of trust, and all the right, title, benefit, and equity of 
redemption of the grantors in said deed of trust,'their heirs and 
assigns therein, after having first given twenty days’ notice of the 
time and place of such sale by publication in the Inter-Ocean, a 
newspaper published daily in said city of Chicagd in the English 
language, and did then and there sell the same to your orator for 
the sum of ten thousand dollars, who was the highest bidder there- 
for; and afterwards, on said eighth day of March, A. D. 1879, the 
said Lyman Baird, as such trustee, by deed duly acknowledged, con- 
veyed to your orator in fee-simple said premises and the equity of 
redemption thereof of the grantors in said trust deed, which said 
trustee’s deed was duly recorded on the first day of April, A. D. 
1879, in the recorder’s office of said Cook county, in book 896 of 

Records, on page 53. 
7 And your orator further shows unto your honors that im- 
mediately after the execution of said trustee’s deed he de- 
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manded possession of said premises of said James M. and Susan C. 
Marshall, who were, when said trust deed was executed, and ever 
since have been, in the occupation of the same as a residence, but 
they refused to deliver up the same to your orator; that nearly a 
year after making such demand, to wit, on the fifteenth day of 
March, A. D. 1880, the said James M. Marshall and Susan C. Mar- 
shall set up the claim for the first time, so far as your crator Is 
aware; that said Susan C. Marshall had never acknowledged said 
deed of trust, and that by reason thereof her homestead in said 
premises had never been released, and that she then had a home- 
stead right in said premises; that this was the first knowledge that 
your orator ever had of any such claim or pretense, and that your 
orator always believed that said trust deed was properly acknowl- 
edged by said Susan C. Marshall, as well as by the said James M. 
Marshall, and that in and by said deed they bad legally released 
all their rights in said premises under the homestead laws of the 
State of Illinois. : 

Your orator further shows unto your honors that the value of the 
premises conveyed by said deed of trust is greatly in excess of the 
value of the homestead rights therein of the said defendants, and 

that your orator is entitled to the possession of so much of 
8 said premises as may not be set off to the defendants fora 

homestead, or, in case said premises are incapable of division, 
is entitled to. the possession of the whole of said premises upon the 
payment into court, for the use of said defendants, of the sum of one 
thousand dollars, which payment your orator 1s ready and hereby 
offers to make. 3 | 

To the end, therefore, that the said defendants may be required 
to make full and direct answers to this bill, but not under oath, 
answers under oath being hereby waived, that the value of said 
premises may be ascertained; that so much of said premises as may 
be of the value of one thousand dollars may be set off to said de- 
fendants for their homestead, and the possession of the residue of 
said premises delivered to your orator, or, if said premises cannot 
be divided, that the possession of said premises be.delivered to your 
orator upon his payment into court, for the use of said defendants, 
the sum of one thousand dollars, and that your orator may have 
such other and further relief as to your honors shall seem meet and 
the nature of this case may require: 

May it please your honors to grant unto your orator a writ of 
subpoena, to be directed to the said James M. Marshall and Susan 
C. Marshall, thereby commanding them and each of them, at a 
certain day, under a certain penalty therein to be specified, person- 
ally to be and appear before your honors in this honorable court, 

, and then and there to answer all and singular the premises, 
9 and to stand to, perform, and abide by such order and decree 
therein as to your honors shall seem meet; and your orator 


will ever pray, Kc. 
JAMES W. PAXTON, 
By BOUTELL & WATERMAN, 
Ms Attorneys. 
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BOUTELL & WATERMAN, 
Solicitors for Complainant. 
L. H. BOUTELL, 
Solicitor & of Counsel. 


Endorsed: Filed May 13, 1880. W. H. Bradley, cl’k. 


On the same day, to wit, on the thirteenth day of May, A. D. 1880, 
there issued out of said clerk’s office a writ of subpoena in said en- 
titled cause, which said writ, together with the return of the marshal 
thereto attached, are in the words and figures following, to wit: 


Subpoena. 


Unitrep STATES OF AMERICA, =e 
Northern District of Illinois, 


The United States of America to James M. Marshall and Susan C. 
Marshall, Greeting : 
We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on 
10 the first Monday in the month of June next, to answer the 
bill of complaint of James W. Paxton this day filed in the 
clerk’s office of said court, in said city of Chicago, then and there to 
recelve and abide by such judgment and decree as shall then or 
thereafter be made, upon pain of judgment being pronounced against 
you by default. 
To the marshal of the northern district of Illinois to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago aforesaid, 
this 13th day of May, in the year of our Lord one thousand eight 
hundred and eighty, and of our Independence the 104th. 


[SEAL. ] WM. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office 
of said court, at Chicago aforesaid, on or before the day to which 
the above writ is returnable, the complainant’s bill will be taken 
against them as confessed, and a decree entered accordingly. 


| W. H. BRADLEY, Clerk. 
Marshal's Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon James M. Marshall, therein named, on the 
13th day of May, A. D.1880, by personally delivering to him 

11 a true copy of the same on the aforesaid day. I also served 
the same upon the following named defendant, not having 

been able to find her to serve personally, by leaving a true copy for 
her at her usual place of abode with an adult person and a member 
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of her family, to wit, upon Susan C. Marshall, on the 13th day of 
May, A. D. 1880, with Mrs. A. F. Lunt. | 
JESSE S. HILDRUP, 
U. S. Marshal, 
By THOS. WING, Deputy. 


Special Deputy’s Return. 


UNITED STATES OF AMERICA, ; 
Northern District of Illinois, { *°° 
Know all men by these presents that I have appointed, and by 
these presents do appoint, Thomas Wing my true and lawful deputy 
to execute the annexed writ—James W. Paxton vs. Jas. M. Marshall 
et al—and to make return of the execution thereof according to law. 
JESSE S. HILDRUP, [skat.] 
U. S. Marshal for the Northern District of Illinois. 


I have served the annexed writ, as per return on the back 
thereof. 


UniTeD STATES OF AMERICA, ee 
Northern District of Illinois, { sa 
TLomas Wing, being duly sworn, deposes and says that he served 
the annexed writ, as stated in the foregoing return, and that the 
expense returned by him, in addition to the fees, was actually 
12 incurred, and that the same is according to law. 
| THOS. WING. 
Subscribed and sworn to before me this 15 day of May, A. D. 1880. 
[SEAL. ] Pp. A. HOYNE, 
| U. 8S. Com. N. D. Ills. 
Endorsed: Filed May 19th, A. D. 1880. W. H. Bradley, clerk. 


Afterwards, to wit, on the seventh day of June, A. D. 1880, came 
the defendants by their solicitors and filed in said clerk’s oftice their 
appearance in said entitled cause, which said appearance is in the 
words and figures following, to wit: 


A ppearance. 
United States Circuit Court, Northern District of Tlinois. In 
Chancery. | 
JaMES W. Paxton, Compl’t, ) 
vs. > Bill. 


JAMES M. MARSHALL and Susan C. MARSHALL, Defendants. J 


We do hereby enter the appearance of each of said defendants in 
the above-entitled cause, June 7, 1880. 
7 JAMES M. MARSHALL, 
By PADDOCK & IDE, _. 
Eis Solicitors. 
13 SUSAN C. MARSHALL, 
: By PADDOCK & IDE, 
Her Solicitors. 


Endorsed: Filed June 7, 1880. W.H. Bradley, cl’k. 
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Afterwards, to wit, on the first day of July, A. D. 1880, came Susan 
C. Marshall, by her solicitors, and filed in said clerk’s office her an- 
swer in said entitled cause, which said answer is. in the words and 
figures following, to wit: 


Answer. } 
United States Circuit Court, Northern District of Illinois. In_ 
Chancery. 
JAMES W. Paxton, Compl’t, 
vs ee ; 
JAMES M. MARSHALL and Susan C. MARSHALL, De- Bill in Chiy. 
fendants. 


The separate answer of said defendant, Susan C. Marshall, to the 
bill in said cause. 


This respondent, now and at all times saving to herself all benefit 
of exception: or otherwise to the manifold errors and insufficiencies 
in said bill contained, for answer thereto, or to so much thereof as 

she is advised it is material or necessary to answer, answer- 
14 ing, says that she has no personal knowledge as to the in- 

debtedness of ten thousand dollars of said defendant, James 
M. Marshall, to said complainant, or of the execution to said Francis 
Bradley of the supposed bond of ten thousand dollars in said bill 
mentioned, and, therefore, calls for proof of such facts, if deemed 
material; and respondent says that if it be true that such indebted- 
ness was incurred by said James M. Marshall the same was incurred, 
and said bond and said ten coupons executed, without respond- 
ent’s authority or consent and for the sole uses and purposes of said 
James, or some person other than this respondent, and on informa- 
tion and belief respondent says that said bond and coupons were 
taken and said loan made by complainant, or by said Bradley as 
the agent of said complainant, and not on his own behalf, in part, 
or as to $5,000.00, in renewal of an old debt, and that if said com- 
plainant made any advance at that time it was not in excess of 
$5,000.00, and that said complainant had notice ofall the facts 
herein to be stated relating to this respondent’s defence to the bill 
herein at the time he became indorsee of said principal bond and 
coupons, as stated in said bill, and is not, as to respondent, a bona fide 
holder thereof, nor has she any personal knowledge as to the alleged 
foreclosure of said deed of trust to said Baird, though she has 
recently heard and been informed that said Baird has made a deed 

to said complainant in manner as stated in said bill, but re- 
15 spondent denies that such deed has any binding force as to 

respondent or is other than a cloud on her title to the land 
therein mentioned. 

And respondent, further answering, says that the land in said bill 
mentioned was, prior to the intermarriage of respondent and said 
James M. Marshall, to wit, on the 21st day of November, 1860, and 
in consideration of such marriage then about to take place, con- 
veyed by said James M. Marshall (who then was seized in fee there- 
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of) to one Thomas E. Marshall, his heirs and assigns, forever, in 
trust that said grantee should and would, from time to time, let and 
demise the said premises, and recover and receive the rents and in- 


come thereof, and pay over the same as and when received into the 


hands of respondent (therein named as Susan C. Larmon), or to such 
other person or persons as she in writing, under her hand, from time 
to time might authorize, appoint, and empower to receive the same, 
or, at her option, to permit and suffer her to occupy and enjoy the 
same, or to let and demise the said premises, or any part thereof, and 
to take and receive the rents and income thereof during all the term 
of her natural life for her own separate use and support, and so that 
the same should not be in the power or liable to the debts, control, 
or engagements of any future husband of respondent, she paying 
all taxes and assessments thereon, and all proper and necessary 

repairs thereof, and upon the receipt of such rents and in- 
16 come to make, execute, and deliver, in her own name, any 

and all necessary and proper receipts and acquittances there- 
for; and upon the further trust that in case respondent left her sur- 
viving any child or children of said marriage said trustee should 
hold said premises in trust for such child or children until he, she, 
or they, and each of them should attain the age of 21 years, or until 
the survivor should attain such age; then, by a good and sufficient 
deed of conveyance, to convey said premises to-said child or chil- 
dren, and the issue of such child or children as might then be de- 
ceased, as tenants In common, in such manner that such Issue should 
take equally among them such shares of said premises as his, her, 
or their parents would have taken if alive, and in case respondent 
should not leave such child or children, or issue of such child or 
children, of such marriage, then to hold said premises in trust. for 
the use of one Susan E. Marshall for her. natural life, in case she 
should survive respondent, and in case respondent should die with- 
out such issue by said marriage and said Susan E. Marshall should 
not survive respondent then to hold said premises in trust for Ophelia 
K. Larmon for her natural life in case she should survive respond- 
ent and said Susan E. Marshall, and in case of — death of respond- 
ent without such issue of said marriage, and of said Susan E. Mar- 


shall and Ophelia K. Larmon, then immediately thereafter © 


17 said trustee to convey said premises to said James M. Marshall, 

his heirs or assigns, in which deed said trustee joined by way 
of accepting such trusts, and also in such deed covenanted with said 
grantor, and with all and every person above named interested, or 
to be interested, as aforesaid, and each of them, faithfully to perform 
and fulfill said trusts, which deed, duly subscribed by said grantor 
and grantee, bore date on the day aforesaid, and was duly recorded 
in the office of the recorder of deeds of said county on the day of 
its date, in book 206, at page 365, as on reference thereto will more 
fully appear. 

And respondent further says that said intended marriage took 
place between respondent.and said James M. Marshall on the — day 
of November, 1860, at said Chicago, and that afterwards there were 
born of said marriage issue as follows: James M. Marshall, Jr., 
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Laura Marshall (now Laura Lunt), Bertha Marshall, Philip Mar- 
shall, [and] Irvin Marshall, all of whom are now living and enti- 
tled in law and equity to a remainder in fee under the trusts afore- 
said, upon the decease of this respondent, and that so far as her said 
children and respondent are concerned neither she nor they have in 
any wise released or forfeited the trusts and benefits created by said 
deed of trust, the said deed as to them being, as respondent is ad- 
vised, in full force and virtue, and respondent shows that said deed 

was duly recorded in said Cook county, under the recording 
18 acts of said State of Illinois as aforesaid, and moreover that, 

as she is informed & believes and avers, said Baird & Brad- 
ley and said complainant had actual notice of its purpose and con- 
tents aforesaid at and before the date of the said bond of said James 
M. Marshall to said Bradley and the signature by respondent of the 
deed of trust to said Baird. 

And respondent shows that at the time of said marriage it was 
the purpose of said James M. Marshall and respondent that said 
lands should be and remain to the sole and separate use of respond- 
ent, and that it was thereafter occupied, and has [been] ever since and 
is still occupied, as the homestead of respondent and her family, and 
that it has understood and agreed by and between respondent and 
her said husband that the same should be kept free from the risk of 
the business of her said husband, that of a real estate dealer and 
agent, and in no wise conveyed or incumbered by her and her hus- 
band, or by either of them, of all which said complainant had 
notice, as your orator is informed and _ believes, and that said deed 
of trust to said Thomas E. Marshall was made in contemplation of 
such marriage and of such separate use, and that respondent was 
then, and often since has been, advised by counsel that the legal 
effect of said last-named deed was to deprive respondent and her 
husband of all power of disposition or incumbrance over said land 

to secure the creditors of said husband, and she therefore 
19 submits to the court that such was and is the legal effect 
thereof, and ask- the construction of this court thereof; and, 
further answering, she says that not until recently, and after the 
date of the trustee’s sale to complainant in said bill mentioned, was 


‘respondent aware that it was claimed by complainant that respond- 


ent had in fact subscribed her name to the deed of trust to Lyman 
Baird in said bill mentioned, and thereby had conveyed her afore- 
said homestead as a surety for said debt of said James M. Marshall. 

And respondent says at the time of the date of said trust deed to 
said Baird, and for some years previous, said Baird and Bradley 
were and had been engaged at Chicago in the business of loaning 
money for capitalists upon real estate security, and assuch loan agents 
represented among others the complainant in this case; and respond- 
ent says that her said husband was, during the same period, ac- 
tively engaged in his aforesaid business, and making frequent sales 
and incumbrances of real estate on his own behalf and for various 
parties for whom he was acting as agent, in the course whereof re- 
spondent was occasionally called upon to sign deeds, always, how- 
ever, supposing them to relate to other lands than those mentioned 
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in said bill, and always supposing such signatures to be waivers of 
dower only, or, at least, to have no reference to said homestead land, 
and that said Baird & Bradley at all these times well knew the 
tenor & effect of said marriage settlement deed. 
20 And, further answering, respondent denies that she ever 
made any acknowledgment of the deed of trust in said bill 
mentioned, or that she ever ratified the said deed, and denies that 
she or said James M. Marshall ever waived such homestead right in 
the land therein mentioned, and denies that she ever executed or 
intended to execute said deed of trust to said Baird, and she avers 
that the same is null and void as to her, and that she is entitled to 
and hereby claims the land therein mentioned free from said deed. 
or the supposed lien thereof, and she denies that she ever subscribed 
said deed save under the circumstances herein to be stated and _ set 
forth—of all which circumstances complainant, as your respondent 
is informed and believes, then & there had notice. 

And respondent, further answering, says that she is informed & 
believes, and so avers, that said deed of trust to Lyman Baird was 
sent by said complainant, through his agents, to the residence of 
respondent aforesaid for respondent’s signature on the 14th day of 
February, A. D. 1872; that in pursuance of authority from the said 
complainant, and with his knowledge and approval, and without the 
knowledge or consent of respondent, the agents of said complainant 
caused the said deed to be prepared and presented to respondent for 
her signature on said day ; that at that time respondent was confined 
to her bed by sickness, and by reason of such sickness and the effect of 

narcotics prescribed by her physicians to relieve the pain thereof 
21  ~——i respondent was not of sufficient mental capacity to read or 

understand the said deed if the same had been read to her; 
that said deed, as respondent has since learned by inspection, was 
so long and prolix and framed in such technical language that in 
respondent’s aforesaid mental and physical condition it was not 
possible for her to comprehend the effect and meaning of said -in- 
strument; that on being informed by said James M. Marshall (to 
whom, as she believes, and on information and _ belief avers) the 
same was intrusted by the aforesaid agents of complainant, under 
and in pursuance of their authority from complainant, for the pur- 
pose of obtaining the signature of rescondent thereto, that said dood 
related to a lot on Prairie avenue in which respondent and husband 
were interested, other and different from said homestead lot on said 
Indiana avenue, and having no reason to disbelieve, but relying 
upon and believing the same, and having no knowledge or infor- 
mation to the contrary, and no knowledge or information concern- 


ing any pending dealing relating to said homestead, your respond-. 


ent, at the solicitation of said, James M. Marshall, unwittingly sub- 
scribed her name to the said instrument, but she says that had she 
known or been informed that said instrument related to her said 
homestead she would on no account have signed the same; and re- 
spondent says that she never gave said James M. Marshall any au- 

thority to alienate or incumber, or agree to alienate or in- 
22. = cumber, said homestead land, or to execute or agree to exe- 
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cute on her behalf the said deed of trust, and that whatever 
he did in respect to procuring respondent’s said signature he so did 
in pursuance of some authority or direction from the agents of com- 
plainant as aforesaid, as respondent is informed and believes and so 
states, and so respondent says that said deed of trust to said Lyman 
Baird is not her act and. deed; that it is wrong and inequitable to 
hold her bound thereby in favor of said complainant as the grantee 
of said Baird, his agent in said transaction ; that said Baird was, 
under the circumstances, as also complainant, put upon inquiry to 
ascertain whether in fact respondent had executed said deed and 
was bound thereby, and that said complainant had notice or the 
means of notice of the facts aforesaid. 

And she further says that inasmuch as the indebtedness in said 
deed to Baird secured or purporting to be secured was that of said 
James M. Marshall, the sbliew in said bond, as aforestated, the said 
deed of trust, if binding in any wise upon respondent (which she 
does not admit), was in no otherwise binding upon respondent than 
as a mere surety for her said husband, and if bound as such surety 
respondent submits to the court that the acts and conduct of said 
complainant herein set forth would operate and have operated in 
law to exonerate and discharge her from all liability under said 

deed of trust. 
23 And, further answering, she says that said complainant and 

said Baird & Bradley caused it to be represented to respond- 
ent by the recitals of said deed and otherwise that the said Bradley 
was making said loan in person to the full amount of ten thousand 
dollars on the day of the date of said deed and bond, whereas, as 
respondent is informed & believes, and so avers, said Baird & Brad- 
ley were acting for said complainant in loaning said moneys, and 
instead of loaning to said James M. Marshall the full sum of ten 
thousand dollars loaned only a part of said sum at that time, and 
out of such part kept and retained for their own use as commissions 
a considerable sum, to wit, 250.00, which never was received by said 
James M. Marshall in fact, all which representations operated as a 
fraud on respondent. 

And, further answering, she says that one of the interest notes in 
said deed of trust mentioned, to wit, the one falling due on the 13 
day of August, 1876, having fallen due on that day, said complain- 
ant, being then the holder thereof, then and at said city of Chicago, 
in consideration of interest thereon to accrue from that time to the 
first day of January, 1877, at a certain raie of interest, to wit, at the 
rate of nine per cent. per annum, to be paid to him by said James 
M. Marshall, agreed with said Marshall to extend the time of pay- 
ing said interest-note from the date of said agreement to the day 

last named, all which understanding and agreement between 
24 said Marshall and complainant was without consent of this 
respondent, and operated to change without her consent the 
effect of said bond and the condition thereunder written, which was 
for the payment on the day and without grace of said interest coupon 
and the moneys therein mentioned. 
And, further answering, she says that the moneys secured by said 
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bond were in fact the moneys of said complainant and not those of 
said Bradley; that said James M. Marshall obtained such funds as 
were loaned him by application to said complainant through said 
Baird & Bradley, the agents of said complainant, of all which said 
complainant had notice at and before the date of said bond, and all 
which facts were suppressed and concealed from respondent by the 
aforesaid misrepresentations and recitals on said deed of trust. 
And she, further answering, says that said principal bond for the 
payment of said sum of ten thousand dollars fell due by its terms 
on the 13th day of February, A. D. 1877, and that on or about said 
day, said bond being so due, it was agreed by and between said James 
M. Marshall and said complainant, for a valuable consideration, that 
said complainant would extend and give day of payment of all said 
principal sum of money, to wit, ten thousand dollars, to said Marshall 
for the space of six months from that time, in consideration of which 
said Marshall, on his part, paid, oragreed to pay, said complain- 
20 ant interest upon said sum so foreborne at and after the rate of 
eight per cent. per annum, which was a different rate from 
that, to wit, nine per cent., in said bond reserved and agreed upon ; 
and your respondent shows that said contract of extension and for- 
bearance was a very material change of said original contract, and 
was so made by the said parties without the knowledge or consent 
of respondent; and on information and belief she further says that 
at other times and for other valuable considerations in money by 
said James M. Marshall to him then and there paid said complain- 
ant made other agreements with said Marshall, whereby he gave 
other and further extensions of the time of paying said bonds and 
coupons, and whereby he suspended for various certain times the 
right of said complainant to sue on said bond and coupons; that 
all of said last-named suspensive agreements were likewise had and 
made without the consent or knowledge of respondent, and, together 
with the others above set forth, operated as a fraud upon respondent in 
respect to her rights as a surety 1n case she was in law bound under 
said deed, which she does not admit, but submits, with all other 
questions herein, to the judgment of this court. 
And as to the allegation in said bill that said deed of trust to said 
Baird was duly acknowledged by said James M. Marshall and 
26 himself, respondent believes that the same was acknowledged 
by said James M. Marshall, but she denies that respondent 
ever acknowledged the same, and she says that the certificate in said 
deed which has recently been shown her purporting to evidence. 
such acknowledgment by her is, as to her, wholly untrue and unau- 
thorized by her. . 
And your respondent shows that said complainant recently, to 
wit, on or about the 25 day of April, 1879, brought a suit in forcible 
detainer against respondent with her said husband, making the 


statutory form of complaint in use in this court on the law side in— 


such cases, in which cause respondent, with her husband, wasserved 
with process; that afterwards, and on the — day of March, 1880, a 
trial by jury was had in such cause, which was the first opportunity 
respondent had to claim her rights in any court and deny the effect 


i 


9 ee mee + 


SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. eb 


and purport as to her of said Baird deed and the validity of the 
pretended certificate of acknowledgment thereon endorsed ; that on 
said trial respondent introduced evidence tending to show, and, as 
respondent believes, satisfied said jury, that said deed was not the act 
and deed of respondent; that respondent had not knowingly signed 
the same, but had signed the same under the representations 
aforesaid, and that said certificate of acknowledgment was un- 
true and void; that said jury in. said cause returned a verdict 
in favor of the defendants in said cause [of] not guilty, which, at 

the suggestion of the court, was modified and entered as 
27 a verdict of guilty as to respondent’s husband and not 

guilty as to this respondent, and which verdict was after- 
wards, as respondent believes, vacated by said court, not because 
of any error of said jury in so finding, but in order to give said 
complainant a second trial in ae to actions of ejectment; 
and respondent, on information and belief, says that said complain- 
ant has taken the benefit of said order of vacation ; that said case at 
law is still pending tn said court, and respondent and her said hus- 
band harassed at the same time with the present suit, which double 
proceeding, she submits, is unequitable and improper, and that the 
present cause should be dismissed for that reason, or at least stayed 
until the determination of said detainer suit; and she says that the 
commencement of said detainer proceedings was the first intimation 
that respondent had of any claim of complainant adverse to respond- 
ent’s aforesaid interests in said homestead up to that time, said com- 
plainant and said James M. Marshall having omitted to inform 
respondent of the real nature of said deed to said Baird, and re- 
spondent up to that time having been ignorant in that behalf, and 
is informed and so states that said notary, John G. Shortall, Esq., 
who is a resident of said district and within the jurisdiction of this 
court, is a proper and necessary party to the present bill as being 

the person chiefly responsible for the action of complainant in 
28 accepting said bond and giving credit thereto, if, as stated in 

said bill, said complainant always (or ever) believed the said 
Baird deed of trust, upon faith of said notary’s certificate, to have 
been properly or in any wise acknowledged by respondent, as set 
forth in said certificate, which certificate, as respondent is informed 
and believes, was given by said notary as a mere matter of accom- 
-odation and friendship to said James M. Marshall; from all which 
matters and the other proofs in this cause it will een that your 
respondent is not in equity bound as having executed said deed, or, 
if ever so bound, which she does not admit, she has long since been 
exonerated and discharged by the aforesaid conduct of said com- 
plainant; and having fully answered herein she prays to be hence 


discharged with her costs, &c. 
SUSAN C. MARSHALL. 


PADDOCK & IDE, 
| Sol’rs & of Counsel. 


Endorsed: Filed July 1,’80. W. H. Bradley, cl’k. 
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Afterwards, to wit, on the seventh day of July, A. D. 1880, came 
the complainant, by his solicitors, and filed in said clerk’s office his 
replication to the answer of Susan C. Marshall in said entitled cause, 
which said replication is in the words and figures following, to wit: 
29 | 3 Replication. 
UNITED STATES OF AMERICA, \ a 

Northern District of Illinois, | 
United States Circuit Court, Northern District of Illinois. July - 
Term, A. D. 1880. Chancery. 


JAMES W. Paxton vs. Susan C. MARSHALL. 


The replication of James W. Paxton, complainant, to the answer of 
Susan C. Marshall, defendant. 


This repliant, saving and reserving unto himself all advantage of 
exception to the manifold errors and insufficiencies of said answer 
for replication thereto says that he will aver and prove his said bill 
to be true, certain, and sufficient in law to be answered by said de- | 
fendant, and that the answer of said defendant is untrue, uncertain, 
and insufficient in law to be replied unto by this repliant, without . 
this that any other matter or thing in said answer contained, mate- \ 
rial or effectual in law to be replied to, confessed and avoided, NS 
traversed or denied, is true, all of which matters and things this al Ln 
repliant is and will be ready to aver and prove as this honorable 
court shall direct, and humbly prays as in and by his said bill he f 


has already prayed. | 
BOUTELL & WATERMAN, 
Complainant’s Solicitors. 
Endorsed: Filed July 7th, 1880. Wm. H. Bradley, clerk. 
30 Afterwards, to wit, on the tenth day of July, in the July 
term of said court, A. D. 1880, ia the record of the. proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 
Order. 
JAMES W. Paxton i] 
OR. 
JAMES M. MARSHALL et al. j 


In Chancery. 


On motion it is ordered by the court that this cause be, and hereby 
is, referred to Henry W. Bishop, Esq., a master in chancery of this 
court, to take testimony and report, and that the deposition of James 
M. Marshall already taken be also considered by said master, and 
that he report also as to the value of the mortgaged estate, and that 
the time for taking testimony be extended to November first, A. D. 
1880, and that said defendant, Susan C. Marshall, have leave to file 
a cross-bill herein within twenty days from this date. 

And thereupon the death of the defendant, James M. Marshall, 
is suggested herein. 


\ 
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And afterwards, to wit, on the twenty-sixth day of July, A. D. 
1880, came Susan C. Marshall, by her solicitors, and filed in said 
clerk’s office her cross-bill in said entitled cause, which said cross- 
bill is in the words and figures following, to wit: 


31 Cross- Bill. 


NortHERN District oF ILLINOIS, 88: 


In the Circuit Court of the United States. In Chancery. 


The cross-bill of Susan C. Marshall, exhibited in a certain cause 
pending in said court, wherein one James W. Paxton is complain- 
ant and said Susan is defendant. 


To the judges of said court for the seventh circuit and district afore- 
said : 


Your oratrix, the said Susan C. Marshall, a citizen of the State of 
Illinois, residing at Chicago, in said district, brings this her cross- 
bill against said James W. Paxton, a citizen of the State of West 
Virginia, defendant, and thereupon, and by leave of court had and 
obtained, complains and says that said Paxton filed his bill in said 
cause in this court on the 13th day of May last; that on the first 
day of July instant your oratrix filed her answer herein to said bill, 
as will appear by the record. 

And your oratrix shows that in and by said bill said Paxton seeks 
the aid of this court to dispossess your oratrix of the homestead of 
your oratrix upon payment of the sum of one thousand dollars, 
averring that your oratrix had executed (with her husband) a deed 
of trust thereof to one Lyman Baird to secure a note or bond of your 
oratrix’- said husband, bearing date February 13, 1872, in favor of 

one Bradley, for the payment of ten thousand dollars, and 
32 that said deed of trust was afterwards foreclosed by sale of 

said premises to said Paxton, as will more fully appear in said 
bill. 

And your oratrix shows that on and prior to the date of said deed 
of trust, which, as appears by said bill, was dated on the 13th day of 
February, A. D. 1872, the said Baird and Bradley were extensively 
engaged as partners, at Chicago, in the business of acting as agents 
for capitalists in lending money upon real estate security ; that one 
of the capitalists for whom they were then and for several years 
previous had been acting was the said Paxton, and that in the course 
of such agency, and with the authority of said Paxton, said Baird 
and Bradley, on or about said February 13, 1872, as your oratrix is 
informed and believes, and so states, ugreed for said Paxton, with 
said James M. Marshall, to lend said Marshall, of the moneys of 
their said principal, the sum of $5,000.00, and to extend a pre- 
vious loan of a like amount for the term of five years from that day, 
and to take from said Marshall his bond for payment of ten thou- 
sand dollars, payable in five years thereafter, to be secured by a 
trust deed of said homestead property, to be executed by said Mar- 
shall and your oratrix, according to the directions and under the 


supervision of said Paxton, through his said agents, Baird & Brad- 
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ley; and your oratrix shows that, said loan of $5,000 so to be ex- 
tended fell due on said 13th day of February, A. D. 1872, and was 
secured by a certain deed of trust purporting to be signed and 

acknowledged before a notary by said James M. Marshall 
Qe and your oratrix, but which, as she is informed, was released 

by said Baird and Paxton at the instance of said James M. 
Marshall at or about the time of such extension, which release was 
without the knowledge or consent of your oratrix, and which deed 
of trust, although signed by your oratrix, was never acknowledged 
by her or in any wise binding as her act and deed. 

And your oratrix shows that your oratrix was 1n no wise a party 
or consenting to said agreement between said Paxton and said James 
M. Marshall touching said bond and deed of trust for ten thousand 
dollars, and had no knowledge or information thereof until recently, 
when she learned of the same through the attempts of said Paxton | 
to oust your oratrix from the premises aforesaid by means of a 
forcible detainer suit in this court, as set out in her answer herein. 

And your oratrix further shows that in compliance with said | | 
agreement with said James M. Marshall said Paxton, by his aforesaid 
agents, prepared a deed of trust and a principal and coupon bonds, 
bearing date on said February 13, 1872, according to forms in use 
and prescribed by said Paxton or his agents; that said Paxton, as 
your oratrix is informed and believes and so avers, then and there, 
in accordance with the aforesaid agreement, assumed the duty of 
preparing and taking said securities and employed said James M. 
Marshall.as his agent for the purpose of calling tpon your oratrix 
and obtaining the signature and acknowledgment of your oratrix, 

at her residence, to said proposed deed of trust as so pre- 
od pared ;. that’ as was well known to said Paxton and _ his said 

agents, your oratrix had no part in or knowledge of said 
matter and had not in any wise employed said Baird or Bradley or 
James M. Marshall in relation thereto, or in relation to the prepara- 
tion or execution of said deed of trust, and, in fact, was confined at 
her residence by severe illness, incapacitating her from-any business 
and rendering her unfit and unable to comprehend the meaning of 
said deed, either by reading or hearing the same read. 

And your oratrix shows that at and before said February 12th, 
1872, your oratrix, as was well known to said. Paxton and _ his said 
agents and employees, was and had been entitled to an equitable 
estate in the premises mentioned in said deed of trust in the man- 
ner and upon the trusts and confidences following—that is to say : 

‘Phat said James M. Marshall, being seized in fee of said premises 
and about to marry your oratrix, did, in consideration of such mar- 
riage and for the purpose, then expressed and agreed between him- 
self and your oratrix, of affording to your oratrix and the children, 
if any, to be born of such marriage, a permanent support and home- 
stead, to wit, on the 21st day of November, A. D. 1860, convey said 
premises, by deed bearing date on that day and recorded in the re- 
corder’s ottice of Cook county, Illinois, to one Thomas E. Marshall, 
as trustee, in’ trust, among other trusts, from time [to time] to let 
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and demise said premises and receive and pay over to your 
oratrix (therein by her maiden name _ styled Susan C. 
35 Larmon) or her appointee the rents and income thereof, or, at 
the option of your oratrix, to permit her in person to occupy 
and enjoy the same asa residence and homestead, or to let and 
demise thesaid premises or any part thereof, and to take and receive 
the rents and income thereof during all the term of your oratrix’- 
natural life for her own separate use and support, and so that the 
same should not be in the power or liable to tle debts, control, or en- 
gagements of any future husband of your oratrix, she paying taxes, 
assessments, and necessary repairs thereof, and on receipt of such 
rents and income your oratrix to execute in her own name all neces- 
sary and proper receipts and acquittances therefor, and such receipts 
so given by her appointees, notwithstanding coverture, to be good 
and valid in law for all purposes whatsoever, and in case your 
oratrix should leave her surviving any child or children by said 
intended marriage with said James M. Marshall, then said trustee 
to hold said premises in trust to and for the only proper use and 
benefit of said child or children until each of them or the survivor 
or survivors should have attained the age of twenty-one years; then, 
by a good and sufficient deed of conveyance, to convey the said 
premises to such child or children or the issue of such child or 
children as might be then deceased as tenants in common in equal 
parts among such children, with right of representation to the afore- 
said issue, and with other limitations in favor of Susan E. 
36 Marshall and Ophelia K. Larmon in case of failure of issue 
by said marriage, which your oratrix is advised are not at 
present material, but which with the matters aforesaid will fully 
appear by said deed ready to be produced, all which trusts were 
fully accepted by said grantee, Thomas E. Marshall, by his written 
acceptance and joinder in said deed, as will thereby appear. 

And your oratrix, on information and belief, says that afterwards, 
on or about the 18th May, A. D. 1861, said ‘Thomas E. Marshall 
made a certain paper purporting to be a deed to your oratrix which 
bore date on that day and, by some one without the authority or 
knowledge of your oratrix, was recorded in said Cook county records 
and purported to convey, as she is advised, the legal title of said 
premises to your oratrix ; but your oratrix shows that she had no 
knowledge of the execution of said purported deed until recently, 
and that she never received the same, and that the same never took 
effect by delivery to your oratrix, and she submits that it was not 
competent for said Thomas E. Marshall so to surrender said trusts, 
and that the same are still in force, and she further shows that until 
recently and since the commencement of the proceedings by said 
Paxton, under said deed of said Baird to him, vour oratrix had 
continued with her children, born of said marriage, to reside upon 
said premises as a homestead under the afuresaid deed to said Thomas 

E. Marshall, wholly unaware of any claim of said Paxton 
ot or other adverse claim thereto; that there were six children 
so born, the first, Laura Marshall, now Laura Lunt, having 
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been born on the — day of October, 1861, and ail being now alive 
and now members of your oratrix’- family on said premises. 

And she shows that shortly after such marriage she and her hus- 
band removed to said premises, on which he had, as a gift to her 
and said children, erected a comfortable frame dwelling and other 
improvements during such marriage; that such vecupancy and im- 
provements were under the trusts aforesaid, and that long before 
either of said loans of said Paxton to said James M. Marshall your 
oratrix and such of her children as were then born were in the 
actual and notorious occupancy of said premises under. said trusts ; 
that said Paxton and his agents well knew of such oceupaney, and 
well knew that by said deed to Thomas E. Marshall it was the right 
of said children, as well as that of your oratrix, that your oratrix 
should continue her occupancy of said homestead during her life, 
and that the same was to be held in trust as aforesaid and kept free 
from any debt or control of said James M. Marshall, and from all power 
of alienation by your oratrix in favor of said Marshall’s creditors or 
otherwise; and she therefore insists that her said children have an 
interest in the matter of said Paxton’s bill as necessary parties, and 

should be made defendants to said bill as such = 
38 And _ your oratrix shows that on the 14th day of February, 

A. D. 1872, being confined to her bed by sickness, under the 
influence to a considerable extent of medicines prescribed by her 
physicians, and by such sickness and medicines incapacitated as 
aforesaid from properly understanding.any business affair, she was 
requested by said James M. Marshall, acting as. agent as aforesaid 
for said Paxton, to sign the aforesaid deed of trust to secure said 
bond of ten thousand dollars so agreed to be made by said Mar- 
shall; that, not understanding or having ability to understand the 
said deed, which was and is complicated and prolix and drawn in 
technical language, your oratrix, before signing it, inquired as to its 
nature, and was told by her husband that it related to a piece of 
land on Prairie avenue (other than said homestead lot), upon which 
information, and relying thereon, your oratrix signed the deed and 
dismissed the matter from her mind, and she shows that had she 
been told the real nature of said deed she would have refused to 
sign the same. | ae 

And your oratrix is informed and believes, and so «vers the 
fact to be, that immediately after your oratrix signed said paper 
or deed, and before ten o’clock that day, said Paxton, by his 
said agents, Baird and Bradley, received said deed from said 
Marshall and disbursed a large part of the said loan of five thou- 
sand dollars to him; that at that time said deed, as your oratrix 
is informed and so states, bore upon it a supposed and pretended 

certificate of acknowledgment, purporting to show that 
39 on that day your oratrix had appeared before the notary 

making it and made acknowledgment of such deed, whereas 
in fact your oratrix had remained sick in bed and had made no such 
crazy acknowledgment of said deed, nor seen said notary, nor had 
any information touching said loan or said deed of trust, and, on 
information and belief, she says that from the circumstances afore- 
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said and others said Paxton had notice that your oratrix in signing 
said deed was not aware of its nature, and supposed it to relate to 
said Prairie-avenue property, and had not acknowledged said deed, 
and would not have signed it had its real nature been stated to her. 

Yet your oratrix shows that a default having been made by said 
James M. Marshall in payment of said indebtedness said deed of 
trust was, as said Paxton claims and pretends, by said Baird fore- 
closed and all interest of said James sold, and afterwards a deed 
made by said Baird to said Paxton, purporting on its face,‘by virtue 
of said deed of trust to said Baird, to convey to said Paxton all the 
aforesaid homestead premises in fee to the sole use and behoof of 
said Paxton, his heirs and assigns, forever, under which, as your 
oratrix is Informed and believes, and so avers, said Paxton claims a 
right to oust your oratrix and her said children from said homestead 
upon payment of the sum of one thousand dollars, but which claim, 

as your oratrix submits, is inequitable and illegal, inasmuch 
40 as neither your oratrix nor ber said children are in any man- 

ner bound by said deed of trust to said Baird, and inasmuch 
as all the trusts and limitations in said deed to Thomas E. Marshall 
expressed are still in. force in favor of your oratrix and hér children 
aforesaid. 

And your oratrix shows that she, at all times during her aforesaid 
coverture, was under the belief, derived from advice of counsel and 
friends frequently given to her, as well as from her own understand- 
ing of said deed of Noxember 21st, 1860, that said premises were 
inalienable by your oratrix for any purpose whatever, and that the 
only power of your oratrix over them was that given in said deed 
of letting the same from time to time, or, as was done by your ora- 
trix, entering upon and herself occupying them as a homestead for 
her aforesaid children and family, and she submits to your honor 
that such is the proper construction of said deeds, and that, there- 
fore, the said deed to said Baird 1s, so far as your oratrix and her 
said children are concerned, void and of no effect, and should be so 
declared in a court of equity. 

And your oratrix submits that if said deed to said Baird was not 
void as to her it was, at all events, the duty of said Paxton and his 
said agents to see that the proceeds thereof were applied, according 
to the aforesaid deed of November 21, 1860, to the benefit of your 
oratrix, which was not done, but said proceeds given to said James 

M. Marshall, and that in that view it was a great wrong upon 
41 your oratrix and her children, for which said Paxton and his 
agents are responsible to her and them, to apply the said pro- 
ceeds to the debts and for the benefit of said James M. Marshall 
without your oratrix’- knowledge or consent, which was done, and 
afterwards to seek to divest your oratrix and her said children of 


‘said property and oust them from said homestead, which is now 


sought to be done under color of said deed to said Baird. 

And your oratrix further shows that, inasmuch as it was agreed 
and understood between said Baird & Bradley and Paxton and said 
James M. Marshall that the latter was to have, and he did have, 
the moneys resulting from said transaction, your oratrix, if at all 
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bound by her aforesaid signature (which she does not admit), was 
thereby bound merely as surety for said James M. Marshall, and, if 
so bound, she is advised and submits to the court that, by the acts 
and doings of said Paxton herein stated, your oratrix is entitled to 
be released and exonerated from all liability as such surety. 

And in that behalf she says that before such signature said Pax- 
ton represented to her, by the said deed and its recitals, that said 
deed to Baird was to secure an existing debt of ten thousand dollars 
from said Marshall to said Bradley for a loan at that time made, 
whereas, as she is informed and believes and so avers, said Marshall 

was not in debt at all to said Bradley at that time, nor was 
42 it intended that he should become so, save in form by said 

bond, to enable said Bradley to indorse the same to said Pax- 
ton; that no loan of ten thousand dollars was then actually made, 
and at that time the only debt to said Paxton was the aforesaid pre- 
existing $5,000.00 debt, which was, as vour oratrix is informed and so 
avers, agreed to be extended, as merged in said bond for $10,000 as 
aforesaid, for five vears from that date; that said James’ M. Marshall 
was then insolvent, and that said Paxton suppressed and concealed 
from your oratrix the above facts, well known to him, and the fact 
that it was his intention thereafter to advance on said securities the 
sum of five thousand dollars only and not the sum of ten thousand 
dollars, to be used by said principal debtor, said James M. Marshall, 
for his own business purposes at a future time, it being the under- 
standing and the intention of the parties to said bond, as your ora- 
trix has since and recently learned and .so avers, to make advances 
to said Marshall from time to time thereafter until said sum of 
$5,000.00 should be expended, which was afterwards done in various 
items, at various dates, as she 1s Informed and so avers; all which 
misrepresentations of said Paxton operated as a fraud upon your 
oratrix,and were known by said Paxton to be untrue when so made, 
and if the facts had been truly stated vour oratrix would not have 
signed said deed. 

And your oratrix is informed and _ believes, and so alleges, that 

one of said instalments of interest seeured by said bond and 
43 deed of trust, to wit, the one falling due August 13, 1876, 

having, with the coupon or interest note evidencing the same 
in the sum of $450.00, talléng due on said day, said Paxton being 
then the holder thereof, said Paxton then, in consideration of the 
interest to accrue thereon from that day until the first of January, 
1877, at the rate of nine per cent. per annum, which the said James 
M. Marshall then and there undertook and promised to pay him for 
said time, agreed with said James M. Marshall to extend and give 
day of payment of said instalment until said first day of January, 
1877, and accordingly did so, and, as yeur oratrix is informed and 
alleges, was paid said interest for said period, all which agreement 
and stay was without the knowledge or consent of your oratrix and 
operated to vary and materially change the terms and conditions of 
said bond and to defraud your oratrix if ever bound as such surety 
aforesaid. — ec 
And your oratrix further shows, upon information and belief, that 


4 


ann ie teat PO Meteo eter 


SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 21 


at various other times said Paxton agreed with said James M. Mar- 
shall for valuable considerations to said Paxton rendered to make, 
and did make, other extensions of the times of paying others of said 
instalments of interest, and for like considerations did make 
other changes and modifications in the terms and conditions of said 
bond as to the time and place of payment of the moneys in said 
bond and coupons mentioned, all without consent or knowledge of 
your oratrix, and all which were a fraud upon said surety- 
44 ship contract or relation, if any there was, by reason of the 
signature aforesaid. 

And she further shows that said principal bond of said James M. 
Marshall for said sum of ten thousand dollars fell due by its terms 
on the 13th day of February, A. D. 1877, and that on or about said 
day, said bond being so due and said Paxton having then a valid 
and subsisting cause of action thereon against said James M. Mar- 
shall, said Paxton agreed with said Marshall for a valuable con- 
sideration that he, the said Paxton, would extend and give day of 
payment as to all said overdue principal sum of ten thousand dol- 
lars to said Marshall for a certain space of time then to ensue, to 
wit, for six months from said time, in accordance with which con- 
tract and in consideration of said extension said James M. Marshall 
agreed with said Paxton to pay him interest on said principal sum 
for said extended time at a new and different rate from that in said 
bond specified, to wit, at the rate of eight per cent. per annum, 
which said contract was carried into effect by the extension afore- 
said, and which was a material and important change in the afore- 
said terms and conditions of said bond, and all which was without 
the knowledge or consent of your oratrix, and operated as a fraud 
upon said contract if your oratrix was bound by her aforesaid sig- 
nature. 

And your oratrix shows that said Paxton has, by proceedings in 

forcible detainer, recently endeavored to oust her said family 
45 from said premises, as is more particularly set forth in her 

said answer‘'in this cause, and that said Paxton gives out and 
claims that your oratrix is bound by said pretended deed of trust 
to said Baird, and. by the pretended foreclosure thereof in the bill 
herein filed by said Paxton, mentioned and relied upon, and that 
said Paxton, although thus far unsuccessful in said detainer proceed- 
ings, has renewed his attempts to harass and injure your oratrix by 
the bringing of the present suit, and she shows that said deed to 
Baird and the other proceedings have operated asa serious cloud 
upon the title of your oratrix and that of her said children, and she 
shows that if not restrained by injunction of this court she fears 
that said Paxton will continue his aforesaid attempts to harrass your 
oratrix and to injure and cloud her said title and that of her children 
in the premises aforesaid,to wit, lots (12) twelve and (13) thirteen, in 
block three (3) in William Jones’ addition to Chicago, Cook county, 
and State of Illinois, except a strip 15,5; feet wide from the north 
side of said lot thirteen, being the same mentioned in said Paxton’s 
bill herein. 
And your oratrix shows that after an illness of several months the 


22 SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 


said James M. Marshall departed this life on the 1st July instant ; 
that in searching for the facts relating to her defense in said cause 
your oratrix finds herself deprived of the aid and counsel of her 
said husband, and from the fact, after said husband’s death, and also 
that said Paxton, in all the aforesaid dealings, at all times 
46 neglected to apprise your oratrix of the various changes of 
said contracts, she is not able to state the matters aforesaid as 
definitely as she otherwise would be, and craves leave hereafter, if 
necd be, to remedy the same by such amendments as she may be 
advised to make. | 
And she says that she is informed and believes, and so avers, that 
at various times during the pendency of said loan papers, to wit, 
from the year 1867 to the end of the year 1877, there were letters 
from said James M. Marshall to said Paxton, and also from said 
Paxton to said Marshall, and also from said Baird and Bradley to 
said Paxton and to said Marshall relating to said transactions, many 
of which are in possession of, said Paxton or under his control or 
that of said Baird and Bradley, and that it 1s needful to her defence 
in this cause and te the proper trial of the same that she or her 
counsel be allowed proper and reasonable access to the said letters 
in possession of said Paxton. Lo ies 
To the end, therefore, that said defendant may, if he can, show 
why your oratrix should not have the relief herein prayed, and 
may upon his corporal oath and according to the best of his knowl- 
edge, remembrance, and belief full, true, direct, and perfect answer 
make to the several interrogatories hereinafter numbered and set 
forth—that is to say: 
I. Whether said defendant, James W. Paxton, at and before the 
date of the deed of trust in controversy purporting to run 
47 from James M. Marshall and wife to Lyman Baird, and bear- 
ing date February 13th, 1872, was not aware that the prem- 
ises therein mentioned were occupied by the family of said Marshall 
as a homestead ? | | 
II. Whether or not any more than five thousand dollars was 


actually advanced by said Paxton to said Jaines M. Marshall at the. 


time of making said deed of February 13th, 1872, and whether 
or not the remainder of the ten thousand dollars therein mentioned 
was not made up by an extension of a previous indebtedness of 
$5,000.00 due said Paxton from said James M. Marshall? 

III. Whether or not said defendant Paxton, on the 13th day of 
February, 1877, or thereabouts, commenced any proceedings at law 
or in chancery, or under the power of -sale in said deed of trust to 
enforce the said deed? If yea, when were such proceedings com- 
menced,in what courts, and by what attorneys? Who were the 
parties thereto? What was their nature ” - 

IV. Whether or not said Paxton is still prosecuting, or has yet 
dismissed, the forcible entry suit above referred to ? 

V. Whether said Paxton did not write to his agents, Baird and 
Bradley, at Chicago, during the months of March and April, 1877, 
certain letters relating to the matter of said deed of trust of Febru- 
ary 13th, 1872? If yea, annex said letters or copies thereof to the 
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answer hereto, together with the letters of said Baird and Bradley 
to him during the same period. 
Your oratrix prays that said James W. Paxton be made a pafty 
defendant hereto; that he be required full, true, and perfect 
48 answer and discovery to make to all the allegations of the 
present cross-bill, but not under oath, save as to his answers 
to the five foregoing specific interrogatories, his oath to his answer 
as to all matter- herein, save said five specific interrogatories, being 
hereby waived, and that he be also required to make exhibits of the 
aforesaid letters, and also to produce the originals in this cause, that 
upon a fiiial hearing herein a decree be entered to the effect that 
said deed of trust from said James M. Marshall to said Baird and all 
right and title of said Paxton thereunder be, as to your oratrix and 
her said children, declared null and void and removed as a cloud 
upon said title of your oratrix and her children, and that said Pax- 
ton, his heirs and assigns, agents, and attorneys, be forever debarred 
and enjoined from prosecuting any suit or proceedings against your 
oratrix or her said children under color of said deed to said Baird, 
or under color of said title so derived from said Baird’s deed to said 
Paxton; that in the meantime a temporary injunction to that pur- 
pose may be entered herein, according to the practice of this honor- 
able court, and that your oratrix may have such further and other 
relief as unto equity may appertain; and for the above and sch 
other and further relief your oratrix does and will ever pray. 
| ) SUSAN C. MARSHALL, 
Complainant. 
PADDOCK & IDE, Sol’rs. 
49 GEO. L. PADDOCK, Of Counsel. 


Endorsed: Filed July 26, 1880. W. H. Bradley, cl’k. 


Afterwards, to wit,on the twenty-first day of September, A. D. 
1880, came James W. Paxton, by his solicitors, and filed in said 
clerk’s office his answer to the cross-bill of Susan C. Marshall in 
said entitled cause, which said, answer is in the words and figures 
following, to wit: 3 


Answer. 
United States Circuit Court. In Chancery. 
NorRTHERN District OF ILLINOIS, 88: 


JAMES W. Paxton vs. SusAN C. MARSHALL. 


The answer of the said James W. Paxton to the cross-bill of the 
said Susan C. Marshall filed in the above case: 

The said Paxton, for answer to so much of said cross-bill as he is 
informed it is material for him to reply to, says that on the 13th 
day of February, A. D. 1867, he loaned James M. Marshall five 
thousand dollars, payable in five years thereafter, and took as se- 

curity therefor a deed of trust from said Susan C. Marshall 
50 and sa:d James M. Marshall, her husband, of the premises in 
question to one Lyman Baird, which said trust deed was duly 
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signed and acknowledged by said Susan and James; that when said 
sum became due said James M. Marshall desired to make a loan 
frem said Paxton of ten thousand dollars, to consist of the five thou- 
sand dollars already loaned and an additional sum of five thousand 
dollars, and thereupon, on or about the 13th day of February, A. D. 
1872, the said Baird executed a release of said trust deed dated Feb- 
ruary 18th, 1867, and the said Paxton delivered to said James M. 
Marshall the additional sum of five thousand dollars, which, with 
the sum of five thousand dollars already loaned, made the sum of 
ten thousand dollars owing to said Paxton from said James M. Mar- 
shall, and for which said James M. Marshall executed a bond and 
coupon interest notes, and to secure which the said Susan C. Mar- 
shall and James M. Marshall signed, acknowledged, and delivered 
a trust deed of said premises to said Baird, dated February 15th, 
A. D. 1872; that the said Susan C. Marshall knew perfectly well 
what property was conveyed by said trust deed and for what  pur- 
pose it was conveyed; that the statements in said cross-bill that she 
supposed said trust deed of F ebruary 13th, 1872, conveyed property 
on Prairie avenue and not the property in question, and that her 
husband so stated to her, are, as this defendant believes, a mere pre- 

tense, gotten up to defraud him of said ten thousand dollars. 
5 | And this defendant admits that the firm of Baird and 

Bradley acted as his agents in the above transactions, but 
denies that the said James M. Marshall acted as his agent in pro- 
curing said Susan to sign said trust deeds, or either of them, or for 
any purpose whatever. 

And this defendant avers that if the allegation of said Susan in 

said cross-bill, in reference to her signing said trust deed of Feb- 
ruary 13th, 1872, were true, namely, that she was induced to sign it 
through the false and fraudulent representations of her husband, 
the said James M. Marshall, then the release of the said trust deed 
dated February 13th, 1867, was obtained by fraud, and is, conse- 
quently, void and of none effect, and said trust deed of February 
13th, 1867, is still in full force and effect. 

And this defendant denies that when said Susan signed said deed 
of trust of February 13th, 1872, she was so sick as to be unable to 
comprehend the meaning of said deed of trust either by reading or 
hearing the same read. 

Ana this defendant, further answering, denies that on or before 
February 12th, 1872, he knew of the trust deed from James M. 
Marshall to Thomas E. Marshall, and denies that the said Susan 
did not know until recently of the execution of the deed of said 
premises from said Thomas E. Marshall to herself, and that the 
same was never delivered to her, and denies that her children have 
any interest in these proceedings, and denies that from any circum- 

| stances he had notice that said Susan, in signing said trust 

52 deed of the 13th February, 1872, was not aware of its nature 

and supposed it to relate to Prairie-avenue property and had 

not acknowledged it, and would not have signed it had its real 
nature been stated to her. 

But, on the contrary, this defendant avers that he believed, and 
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had every reason to believe, that said Susan signed said trust deed 
and acknowledged it, knowing perfectly well what property it con- 
veyed and for what purpose it was given. 

And this defendant, further answering, says that the deed re- 
ferred to in said cross-bill, or a deed from Thomas E. Marshall to 
said Susan ©. Marshall, conveying said premises, and dated Ma 
18th, 1861, was a deed from said Thomas E. Marshall, Susan 
Marshall, and Ophelia K. Larmon, as grantors, to said Susan C. 
Marshall, as grantee, and conveyed to said Susan C. Marshall the 
premises in question discharged of the trusts set forth in the deed 
of trust of said premises from said James M. Marshall to said Thomas 
E. Marshall; that said deed from said Thomas E. Marshall, Susan 
E. Marshall, and Ophelia K. Larmon to said Susan C. Marshall was 
dated May 18th, 1861, was witnessed by said James M. Marshall, 
was delivered to said Susan C. Marshall on the day of the date 
thereof, and was recorded in the recorder’s office of said Cook county 
by direction of said Susan C. Marshall on the 21st day of May, A. D. 
1861; that said Thomas E. Marshall, by deed dated May 25th, 

1861, and recorded in said recorder’s office July 14th, 1866, 
53 made a further conveyance of said premises to said Susan C. 

Marshall for the purpose of correcting a supposed informality 
in said deed of May 18th, 1861, which said deed of May 25th, 1861, 
was delivered to said Susan C. Marshall on the day of the date 
thereof. 

And this defendant, further answering, denies that he agreed 
with said James M. Marshall to extend the time of the payment of 
the interest coupon secured by said trust déed falling due August 
13th, 1876, to January Ist, 1877, in consideration of the payment of 
interest thereon at the rate of nine per cent. per annum, or for any 
other consideration, and denies that at various times he, said Paxton, 
agreed with said James M. Marshall, for valuable censiderations to 
said Paxton rendered, to make, and did muke, other extensions of 
the times of paying others of said instalments-of interest, and for 
like considerations did make other changes and modifications in the 
terms and conditions of said bond as to the time and place of pay- 
ment of the moneys in said bond and coupon notes mentioned with- 
out consent and knowledge of said Susan. 

And this defendant, further answering, denies that when said bond 
for ten thousand dollars fell due he agreed with said James M. Mar- 
shall, for a valuable consideration, that he would. extend the time 
of payment thereof for six months or for any other time, and this 
defendant avers that he never agreed with said James M. Marshall 

to extend the time of the payment of said principal sum of 

54 ten thousand dollars on any consideration whatever. 
And in answer to the interrogatories in said cross-bill con- 
tained the defendant says: . ; 
lst. As to the first interrogatory this defendant says that at and 
before the date of the deed of trust in controversy, dated February 
13th, 1872, he did know that the premises therein mentioned were 
occupied by the family of said James M. Marshall as a homestead. 
2d. As to the second interrogatory this defendant says that the 
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consideration of the trust deed, dated February 13th, 1872, wes the 
sum of -five thousand dollars then advanced by said Paxton to said 
James M. Marshall and the sum of five thousand dollars advanced 
by said Paxton to said James M. Marshall on February 15th, 1867. 
The time of payment of the bond of February 13th, 1867, for five 
thousand dollars, secured by trust deed of the premises of that date, 
was never extended, but was given up and a release made of the 
trust deed given to secure the same on the receipt from James M. 
Marshall of the ten-thousand-dollar bond of February 13th, 1872, 
and the trust deed of said premises given to secure the same on the 
representation of said James M. Marshall that the trust deed last 
named, of February 13th, 1872, was duly executed and acknowl. 
edged by the said James M. Marshall and Susan C. Marshall and 
was a valid and subsisting lien on said premises. 

3rd. As to the third interrogatory this defendant says that on the 

13th day of February, A. D. 1877, or thereabouts, he did not 

5d commence any proceedings at law or in chancery, or under 

the power of sale in said deed of trust, to enforce said deed. 

4th. As to the fourth interrogatory this defendant says that the 

forcible entry suit referr ed to is still on the. common-law docket of 
this court. 

Sth. As to. the fifth interrogatory this defendant says that the an- 
nexed are copies of all the letters relating to the matter of the deed 
of trust of February 13th, 1872, which this defendant wrote to or 
received from said Baird and Bradley during the months of March 


and April, 1877. 
J. W. PAXTON. 
BOUTELL & WATERMAN, 
Solicitors for J. W. Paxton. 


STATE OF IL LINOIS, 
County of Cook, 


James W. Paxton, being duly sworn, says that heis the defendant 
in the above cross-bill; that he has read the foregoing answer, and 
that the matters and things contained in the last five paragraphs of 
said answer, numbered one to five, inclusive, being answers to the 
interrogatories in said cross-bill, are true. 

| J. W. PAXTON. 


Subscribed and sworn to before me this 21st day of September, 
A. D. 1880. 
[srar.] LUTHER D. BRADLEY, 
Notary Public. 
L. H. BOUTELL, 7 
Of Counsel for J. W. Paxton. 


56 Extract of Letter of I W. Pazton. 


WHEELING, March 8th, 1877. 
Mess. Baird & Bradley. : 
Gents: In reply to James M. Marshall I wrote him about the Ist 
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Feb’y that I would continue $8,000 upon his house at 9 pr. ct., and 
if he — to remit me $2,000 and the six months’ interest due 


Feb’y 13th. If.he declined I required payment of the loan at its 
maturity, 13th Feb’y last. Have heard nothing from him since. 
Please see him and let me know his conclusions. 

I will not continue the present loan of $10,000 without additional 
security, and shall proceed to foreclose unless the matter is promptly 
arranged. 


Extract of Letter of Baird & Bradley. 


CuicaGo, March 10th, 1877. 
Jas. W. Paxton, Wheeling, W. Va. 
Deak Sir: We note your remarks with reference to J. M. Mar- 
shall’s loan and will notify Mr. Marshall at once. 


Extract of Letter of J. W. Paxton. 


WHEELING, March 20th, 1877. 
Mess. Baird & Bradlev. 


Gents: “Please hurry up Mr. Marshall.” —s,, 


57 Extract of Letter of Baird & Bradley. 


CuicaGo, :24th March, 1877. 
J. W. Paxton, Esq., Wheeling, W. Va. : 

Dear Sir: We have been after Mr. Marshall, and he writes us he 
has also been to see us, and confirms the subject-matter of his letter, 
which we enclose herewith. or 

We really do not suppose he can pay anything on the principal. 
He finds it difficult, as you know, to pay the interest. Our candid 
opinion is that, if you do not feel disposed to give him time, the 
only alternative is to foreclose and take the property. 


Copy. 
CuIcaGo, 31st March, 1877. 
J. W. Paxton, Esq’r, Wheeling, W. Virginia. 
Dear Sir: Your favor of the 28th instant is received with —. 
We will communicate with the parties at once your ulfimatum. 


Yours resp’y, BAIRD & BRADLEY. 


Copy. 

CHicaGo, March 23d, 1877. 

Mess. Baird & Bradley (agents for J. W. Paxton, Esq., of Wheeling, 
| [ West] Va., at Chicago). _ . 
08 Dear Sirs: In a further reply to Mr. P.’- two (2) letters of 
Dec. 26, 76, & of Feb. 1st, 77, my last reply was of Feb’y 4, 
77, [to] which I have no reply from said Paxton only through your 
house. Now I cannot pay my. interest which is unpaid for the late 
dues of same at present; but I must beg of you or the holder of my 
note that I must at present beg a renewal of five (5) years longer at 
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7 per c. & I will pay the back interest just as soon asIT can. Times are 
hard and I have a wife and six (6) children to take care of. I have 
always paid my interest heretofore except what is now due. I wish 
you to look at this case & give it due & careful consideration & hop- 
ing to hear soon from you. 

You have $15,000 insurance, & the premises are good. I cannot 
pay any of the principal now. 

Yours truly, J.M. MARSHALL. 


Extract of Letter of J. W. Paxton. 


M’cu 281u, 1877. 
To Baird & Bradley. 

Yours 24th inst., with Mr. Marshall’s letter, received. 

It is useless for him to talk of renewing at a less rate of interest 
till he pays that now due. If he will do that and pay six months in 
advance at 8 pr. ct., I will permit the loan to run at that rate of 
interest, provided taxes and insurance are kept up; otherwise I 

must proceed to foreclose. I could scarcely be expected to 
o9 allow the debt toaccumulate. You may communicate this to 
Mr. Marshall as my ultimatum, requiring prompt action on 
his part. 
Extract of Letter of Baird & Bradley. 
CuicaGco, Apri 2, 1877. 
James W. Paxton, Wheeling, West Virginia. 


Dear Sir: Mr. Marshall is trying to get a loan @ 7% and pay 
up. We shall be surprised if he can do so, but he thinks he can. 


Extract of Letter of J. W. Paxton. 


| WHEELING, Ap’l 6th, 1877. 
Mess. Baird & Bradley. 

GENTs: I hope Mr. Marshall may succeed in securing a loan to 
pay off mine, but I want him to understand that either that or pay- 
ment of back interest and six months in advance at eight per ct. 
must be done during this month. 

Copy. 

| : : WHEELING, April 28th, 1877. 
Mess. Baird & Bradley. | 

Gents: Please find herewith James M. Marshall’s bond, due 13th 

Feb’y last, for $10,000, and also six months’ interest coupon, 
60 due at same, for $450, also trust deed securing same. Please 
notify Mr. Marshall at once that you have received them, 
and if he does not promptly pay up back interest, and also interest 
for the current six months at 8 per ct., proceed to sell with the least 
possible delay, keeping me advised of the situation and especially of 


‘the day of sale as soon as determined. 


Very resp’y, _ (Signed) J. W. PAXTON. 
Endorsed: Filed Sept. 21, 1880. Wm. H. Bradley, clerk. 
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Afterwards, to wit, on the second day of October, A. D. 1880, came 
Susan C. Marshall, by her solicitors, and filed in said clerk’s office 
her replication to the answer of James W. Paxton in said entitled 
cause, which said replication is in the words and figures following, 
to wit: 


Replication. 


UNITED STATES OF AMERICA, as 
Northern District of Illinois, { ~ ° 


In the Cireuit Court of the United States for N. Dist. of Illinois of 
the October Term, A. D. 1880. In Chancery. 


JAMES W. PAxTON . 
vs. Bill. 
Susan C. MARSHALL. 
Susan C. M ee 
vs. Cross-bill. 
James W. Paxton. } 


61 The replication of Susan C. Marshall, complainant in cross- 
bill, to the answer of James W. Paxton, defendant in cross- 
bill. 


This repliant, saying and reserving to herself all and all manner 
of advantage of exception which may be had and taken tothe mani- 
fold errors, uncertainties, and insufficiencies of the answer of the 
suid defendant to said cross-bill, for replication thereunto saith that 
she does and will aver, maintain, and prove said cross-bill to be 
true, certain, and sufficient in the law to be answered unto by the 
said defendant, and that the answer of the said defendant is very 
uncertain, evasive, and insufficient in the law to be replied unto by 
this repliant, without this that any other matter or thing in the said 
answer contained, material or effectual in the law to be replied 
unto, and not herein and hereby well and sufficiently replied unto, 
confessed or avoided, traversed or denied, is true, all which matters 
and things this repliant is ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly prays as in and by. 
her said cross-bill she has already prayed. 

PADDOCK anp IDE, 
Solicitors for Complainant in Cross- Bill. 


Endorsed: Filed Oct. 2, 1880. Win. H. Bradley, clerk. 


62 Afterwards, to wit, on the fourth day of October, in the ad- 

journed October term of said court, A. D. 1880, in the record 
of the proceedings thereof in said entitled cause before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 
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Order. 
James W. Paxton. 
VS. In Chancery. 
Susan C. MARSHALL. 

On this day comes said defendant, by her aforesaid counsel, and 
moves the court that this cause, upon the cross-bill of said defend- 
ant, be referred to Henry W. Bishop, Esq., master in chancery of 
this court, to take proof and make report to this court touching the 
matters in said cross-bill alleged, and that said master make such 
report at the same time he make report upon the matters in said bill 
contained under the order heretofore entered in this cause. 

Afterwards, to wit, on the third day of May, 1882, came Henry 
W. Bishop, one of the masters in chancery, and filed i in said clerk's 
ofticé his report in said entitled cause, which said report is in the 
words and figures following, to wit: 


63, Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. PAXTON 


v. | Bill. 
JAMES M. MARSHALL and Susan C. MARSHALL 
And 
Susan C. MARSHALL | 
v. Cross-bill. 


JAMES W. PAXTON. 


To the honorable the judges of the said court: 


Upon a hearing of this cause of the matter of the bill and cross- 
bill referred to me I have been attended by the solicitors of the re- 
spective parties, who have submitted to me the testimony taken 
therein and have presented at length their own views upon the law 
and the facts in the case, upon a careful consideratign of which I 
find and report that the allegations of the. bill are fully sustained by 
the proofs; that the deed dated February 13th, 1872, purporting to 
have been signed by James M. Marshall and Susan C. Marshall, his 

wife, was in fact executed, acknowledged, and delivered as in 
64 said bill charged, and is a valid and subsisting lien upon the 

interest of said Susan C. Marshall in the premises therein de- 
scribed. 

I therefore recommend that the prayer of complainant’s b'll be: 
granted, and that the defendant, Susan C. Marshall, be decreed to 
deliver to the said complainant the possession of said premises. 

I herewith return the testimony taken & produced before me, and 
also the exhibits therewith produced. 

All of which i is respectfully submitted. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court 
of the United States for the Northern District of Illinois. 


(Endorsed :) Filed May 3,1882. W. H. Bradley, cl’k. 
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Afterwards, to wit, on the fifteenth day of May, came Susan C. 
Marshall, by her solicitors, and filed in said clerk’s office her ex- 
ceptions to the master’s report in said entitled cause, which said ex- 
ceptions are in the words and figures following, to wit: 


65 Exceptions to Master’s Report. 


In the United States Circuit Court, Northern District of Illinois. 
In Chancery. 


JAMES W. PAXTON 
| UE, : Bill. 
Susan C. MARSHALL ef al. 


Susan C. MARSHALL 
vs. Cross- bill. 
JAMES W. Paxton. 


Exceptions of the said Susan C. Marshall, the defendant in said 
cause, to the report of the master filed in said cause May 3d, 1882. 


1. The said defendant excepts to said report, for that said master 
reports that the material allegations of said Paxton’s bill have been 
when they have not been proved in the evidence in said report re- 
ferred to and thereto attached. 

2. And for that said master in said report reports that the decd of 
trust to said Lyman Baird, mentioned in said report, was in fact 
executed and acknowledged by said Susan C. Marshall and James 

M. Marshall, when such fact is not alleged in said bill, and 
66 is denied in the answer and cross-bill of Susan C. Marshall, 

and is not proven in said evidence, but is wholly disproved 
therein. 

3. For that, having found in hissaid report that the above-named 
deed of trust was so executed and acknowledged by the said James M. 
Marshall and wife and was a valid and legal conveyance according 
to its purport and the purport of the certificate of acknowledgment 
thereto attached, the said master has erred in his said report in 
recommending to this court that the legal remedy of said Paxton 
under his said deed be enforced in this cause by a decree ejecting 
said grantor, Susan C. Marshall, from the lands in said deed men- 
tioned, and has further erred in not recommending the dismissal of 
said Paxton’s bill in accordance with the rules of this court and the 
act of Congress in such case provided, for want of jurisdiction in this 
court to hear the same, as it ought to be on the facts reported by 
him if the same be true. 

4. For that said master has omitted to make any report as to the 
facts or law relating to said Susan C. Marshall’s cross-bill and the 

evidence sustaining the same, although the said matters were 
67 referred to him by this court, and are necessary to the proper 
hearing of this cause, and especially for that said master has 
omitted to report whether or not it is true, as alleged in said cross- 
bill, that said Susan C. Marshall was not a party to the loan nego- 
tiation in said cross-bill mentioned and was ignorant of the same 
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and had no knowledge or notice thereof until the detainer suit in 
said cro‘s-bill mentioned ; and whether or not said Paxton’s agents 
entrusted said James M. Marshall with the deed of trust of Febru- 
ary 13, 1872, in controversy as the agent of said Paxton to procure 
the signature of said Susan C. Marshall; and whether or not said 
Paxton was and is responsible for the misrepresentation and deceit 
by which said Susan ©. Marshall was induced to sign said deed, as 
set forth and alleged in her said cross-bill ; and w hether or not said 
Susan C. Marshall was ignorant of the real nature of said deed and 
of the nature of said business - and whether or not she was then in- 
capacitated from understanding the nature of said deed or protecting 
herself by examining the same to the extent alleged in her said cross- 
bill; and whether or not said deed of trust was known to her at 
any time prior to the detainer suit in question ; and whether 
68 or not said deed is in equity binding upon her under the cir- 
cumstances disclosed in the evidence or is void as to her. 

And whether or not said deed of trust to Thomas E. Marshall of 
Nov. 21, 1860, is not still in force; and whether or not the supposed 
deed of Feb’y 13, 1872, is not void for lack of any power in Susan C. 
Marshall to make the same; and whether or not said Paxton had 
actual notice of said deed of Nov. 21, 1860, and of the lack of power 
aforesaid and of the fact that said premises were occupied by Susan 
C. Marshall as her homestead and that of her children under the 
deed of trust last named. 

And whether or not it was the duty of said Paxton, if said deed of 
Feb’y 13, 1872, was within the power of said Susan to make, to see 
to the application of the proceeds for the benefit of the said Susan, and 
not wilfully and without her knowledge and consent to pay them 
over to said James M. Marshall with notice that he was using them 
in his individual capacity. 

Whither or not Paxton is continuing said detainer proceedings as 

alleged. 
69 Whether or not said deed of trust should in equity be re- 

moved as a cloud, as prayed in the ercss-bill; and whether or 
not divers other material allegations in said cross-bill are true as 
therein stated; and whether or not said. bill should be —; and sav- 
ing to herself the benefit of the foregoing matters of exception, said 
Susan ©. Marshall humbly prays the judgment of the said court 
upon the same and upon said report, and that the said cause be re- 
committed to the said master under special directions in that behalf 
or that such other order be had and taken by this honorable court 
as unto equity may appertain; and as in duty bound she will ever 


pray, Xe. : 
PADDOCK &€ IDE, 
Sol’rs for Susan C. Marshall, Def't. 
GEO. L. PADDOCK, 


Of Counsel. 
Endorsed: Filed May 15, 1882. Wm. H. Bradley, clerk. 
70 Afterwards, to wit, on the eighteenth day of July, in the 


July term of suid court, A. D. 1883, in the record of the pro- 
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ceedings thereof in said entitled cause, before Hon. Thomas Drum- 


mond, circuit Judge, are the following entries, to wit: 


Order. 


JAMES W. PAxTon : 
vs. In Chancery. 
JAMES M. MARSHALL and Susan C. MARSHALL. 


On motion of the complainant, by his solicitor, it is ordered that 
the bill in this case be amended by striking out the word “ was ” in 
the paragraph beginning, “ Which said trust deed was, on the 14th 
day of February, 1872, duly acknowledged,” and inserting in the 
place thereof the words “ purported to be,” so that the passage as 
amended will read: “ Which said trust deed purported to be on the 
14th day of February, 1872; duly acknowledged.” 


Order. 


Jamis W. PAxTon 
vs 


8. tin Chancery. 
JAMES M. MARSHALL and Susan C. MARSHALL. 


The counsel of the defendant moved the court to amend the an- 
swer herein as proposed in the paper filed as of this day, which mo- 
tion is overruled by the court. 


71 On the same day, to wit, on the eighteenth day of July, A. 
D. 1883, came the complainant, by his solicitors, and filed in 

said clerk’s office his amended bill in said entitled cause, which said 

amended bill is in the words and figures following, to wit: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. PaxTon 
v8. 
JAMES M. MARSHALL & Susan C. MARSHALL. 


The complainant moves to amend his bill in the above case b 
striking out the word “was” in the paragraph beginning, “ Whic 
said trust deed was on the 14th day of February, 1872, duly ac- 
knowledged,” and inserting in the place thereof the words “ pur- 
ported to be,” so that the passage as amended will read: ‘“ Which 
said trust deed purported to be on the 14th day of February, 1872, 


duly acknowledged.” : 
By his solicitors, BOUTELL & WATERMAN. 


Endorsed : Filed July 18, 1883. Wm. H. Bradley, clerk. 


72 On the same day, to wit, on the eighteenth day of July, A. 
D. 1883, came said defendant, Susan C. Knight, by her solic- 
itors, and filed in said clerk’s office the paper offered and refused as 
aforesaid as her amended answer in said entitled cause, which said 
paper is in the words and figures following, to wit: 
5—608 | | ; 
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SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 
United States Circuit Court, Northern District of Illinois. 
JAMES W. Paxton vs. JAMES M. MARSHALL et al. 


Said defendant, formerly Susan C. Marshall (now by marriage 
Susan C. Knight), comes, and by leave of court amends her answer 
herein, and shows to the court that since the 14th February, 1872, 
‘and the filing of the bill herein she has paid out sundry large sums 
of money for permanent & nécessary repairs on the premises in con- 
troversy; also other large sums to clear the same from tax liens, 1n- 
cluding redemptions from a tax purchase held by said complainant 
or his agents, Baird & Bradley, amounting to about three thousand 
dollars, a large part, about one-half, of which latter sum was penalty 
over and above the amount of tax, which tax claim was so acquired 
by said complainant for the wrongful purpose of eluding the re- 
sponsibility of his position as a claimant of the life estate of this 

respondent and compelling respondent & the tenants in re- 
73 mainder to redeem from said tax purchase for his benefit, 

which respondent, on behalf of said remainder tenants, her 
children, were compelled to do by raising said sum by means of a 
mortgage of said amount on other property, which is still encum- 
bered thereby. 

And respondent shows that until the amendment to the bill herein, 
made July 17, 1883, said complainant was by said bill claiming an 
immediate right of entry under the trustees’ deed in controversy, 
which right, as respondent is advised, is now in said bill admitted 
to be conditional upon a future setting off of the homestead in said 
premises, which has not been done. | 

And so respondent says that said complainant ought not to be 
ad-mitted to enter said premises until and unless he not only set off 
said homestead, but account to respondent for said repairs and taxes, 
and also do all other things required by equity to be by him done, 
including payment of the costs of said stit at law and those wrong- 
fully imposed upon respondent by his effort to show that said cer- 
tificate of acknowledgment was true as alleged in said bill. 

SUSAN C. KNIGHT, svep as MARSHALL, 
By PADDOCK & ALDIS, Solicitors. 


Endorsed: Filed July 18, 1888. Wm. H. Bradley, clerk. 


74 On the same day, to wit, on the eighteenth day of July, in 

the July term of said court, A. D. 1883, in the record of the 
proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 
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Order. 
JAMES W. PAxToNn | 


v8. 
JAMES M. MARSHALL and Susan C. MARSHALL. 


And 


Susan C. MARSHALL : 
v8. Cross-bill. 
JAMES W. PAXTON. 


This cause coming on to be heard on the bill and cross-bill, an- 
swers and replications, the report of the master and the exceptions 
thereto, and the proofs in the case, and the cause having been fully 
argued by counsel, and the court being fully advised in the prem- 
ises, it is ordered that the exceptions to the master’s report be over- 
ruled and the report be confirmed, except as to so much thereof as 
finds that Susan C. Marshall acknowledged the trust deed described 
in the bill of the complainant, James W. Paxton, as to which part 
thereof said exceptions are sustained. 

And it appearing to the court that the said Susan C. Marshall 
did not acknowledge said trust deed, and that the said Susan C. 

Marshall is entitled to a homestead in the premises described 
75 —_— in said complainant’s bill of the value of one thousand dol- 

lars, and that the said James W. Paxton is entitled to the 
possession of so much of said premises—to wit, lot twelve (12), and 
the south twelve (12) feet and three and one-half (34) inches of lot 
thirteen (13), in block three (3), in William Jones’ addition to Chi- 
cago, in Cook county, Illinois, together with the appurtenances 
thereto belonging, and all the rents, issues, and profits thereof for 
and during the life of the said Susan C. Marshall—as may not be set 
off to the said Susan C. Marshall for a homestead, or, in case said 
premises cannot be divided without injury to the interests of the 
parties, is entitled to the possession of the whole of said premises 
xzpon the payment into court of one thousand dollars for the use of 
said Susan C. Marshall, it is ordered that the following householders, 
viz., Henry W. Bishop, — A. Hoyne, and Samuel C. Hayes, be 
appointed commissioners, and, having taken an oath before the clerk 
of this court for the faithful performance of their duty, that they 
proceed to appraise the value of said premises, and if said premises 
cin be divided to set off so much thereof, including the dwelling- 
house, as in their opinion shall be worth one thousand dollars to 
the said Susan C. Marshall for a homestead, and in case the value of 
said premises exceeds one thousand dollars, and the same cannot be 

divided without injury to the interests of the parties, that the 


76 commissioners make and sign an appraisement of the value of 


said premises, and that they report their proceedings to the 
court for its further action herein. 


Afterwards, to wit, on the nineteenth day of July, A. D. 1883, 
came Henry W. Bishop, Philip A. Hoyne, and Samuel C. Hayes, 
commissioners, and filed in said clerk’s office their report in said 
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entitled cause, which said report is in the words and figures follow- 
ing, to wit: : 


Report. 


In the Circuit Court of the United States for the Northern District 
of I)linols. 


James W. Paxton 
vs. Bill. 
James M. MarsHay & Susan C. MARSHALL. 


Susan C. MARSHALL 
"8. Cross-bill. 
JAMES W. PAXTON. 


Henry W. Bishop, Philip A. Hoyne, & Samuel C. Hayes having 
been appointed by the court in the above case commissioners to 
appraise the value of the property in said bill described, viz., lot 12 & 
the south 12 feet & 3} inches of lot 13, in block 3, in William Jones’ 
addition to Chicago, in Cook county, Illinois, & to set off so much 

thereof, including the dwelling-house, as in their opinion 
17 shail be worth one thousand dollars to the said Susan C. Mar- 
shall for a homestead, & in case the value of said premises ex- 
ceeds one thousand dollars, & the same cannot be divided without 
injury to the interests of the parties, that they make & sign an ap- 
praisement of the value of said premises & report their proceedings 
to the court, the said Henry W. Bishop, Philip A. Hoyne, & Samuel 
C. Hayes, being duly sworn by the clerk of said court, on oath say 
that they will faithfully perform their duty as such commissioners. 
H. W. BISHOP. 
S. C. HAYES. 
P. A. HOYNE. 


Subscribed & sworn to before me July 18, 1883. 
| | WM. H. BRADLEY, Clerk, 
By k. A. DRUMMOND, 
| Dep’y Clerk. 


In the Circuit Court of the United States for the Northern District 
. of Illinois. In Chancery. 


JAMES W. Paxton 
v8. Bill. 
JAMES M. MarsHauyt & Susan C. MARSHALL. 
Susan C. MARSHALL 
vs. Cross-bill. 
JAMES W. Paxton, 


Henry W. Bishop, Philip A. Hoyne, & Samuel C. Hayes, 


73 the commissioners appointed by the court in the above suit, 


this 18th day of July, 1883, hereby report that, having first 
been duly sworn by the clerk of said court for the faithful perform- 
ance of their duties as such commissioners, they made a personal ex- 
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amination of the premises described in the order of the court ap- 
pointing them such commissioners, to wit, lot 12 & the south 12 
feet & 33 inches of lot 13, in block 3, in William Jones’ addition to 
Chicago, in Cook county, Iilinois, and appraise the same, with the 
buildings thereon, at the sum of twelve thousand five hundred dol- 
lars. And they further report that said premises cannot, in their 
opinion, be divided so as to set off a homestead of the value of one 
thousaad dollars to the said Susan C. Marshall without injury to the 
interests of the parties. 

Dated this 19th day of July, 1883. 

| | H. W. BISHOP. 

P. A. HOYNE. 
SAM’L C. HAYES. 


Endorsed : Filed July 19,1883. Wm. H. Bradley, clerk. 


79 Afterwards, to wit, on the twenty-fourth day of July, in the 

July term of said court, A. D. 1883, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Decree. 


JAMES W . PAXTON 
US. 

James M. MarsHALt, Since Deceased, and 

Susan C. MARSHALL. 

And 
Susan C. MARSHALL 

vs. Cross-bill. 

JAMES W. Paxton. 


In Chancery. Bill. 


The commissioners heretofore appointed by the order of July 
eighteen, 1883, having reported that the value ot the premises in 
controversy Is twelve thousand and five hundred dollars, and that 
said premises cannot be divided without injury to the interests of 
the parties, and the parties having been heard by their counsel, it is 
ordered that the report of said commissioners be confirmed. And 
it appearing to the court that said James W. Paxton is entitled to 
the possession of said premises and the rents, issues, and profits 
thereof for and during the life of the said Susan C. Marshall, upon 
the payment into court for the use of the said Susan C. Marshall of 
the sum of one thousand dollars for her homestead in said prem- 

ises : 
80 It is ordered, adjudged, and decreed that the said James 

W. Paxton, within ten days from the entry of this decree, pay 
into court for the use of the said Susan C. Marshall the sum of one 
thousand dollars for her homestead in said premises, and also pay 
to the clerk of this court ten dollars for clerk’s commissions; that 
the said Susan C. Marshall and all persons claiming through or 
under her since the commencement of this suit deliver to the said 
James W. Paxton, within twenty days from the receipt by said Susan 
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C. Marshall, or her solicitor, of notice that said sum of one thou- 
sand dollars has been so paid into court, the possession of said prem- 
ises, to wit, lot 12 and the south 12 feet and 33 inches of lot 13, in 
block 3, in William Jones’ addition to Chicago, in Cook county, Illi- 
nois, and that, upon the failure of the said Susan C. Marshall, or 
those claiming through or under her, to so deliver possession of said 
premises, the said James W. Paxton havea writ of assistance therefor. 
It is further ordered, adjudged, and decreed that the said James 
W. Paxton pay one-third of the costs of this proceeding, and that 
Susan C. Marshall pay two-thirds of the same, and that execu- 
tien issue therefor respectively, and that the cross-bill of the 
said Susan C. Marshall shall be dismissed; and the death of 
James M. Marshall having. been heretofore suggested. the com- 
plainant in the original bill waives any decree against his represent- 
ative; and the said Susan C. Marshall appearing in court by her 
counsel and suggesting to the court that she has made valua- 
S1 ble improvements upon the said property which have en- 
hanced the rental value thereof, and that she has made other 
expenditures, including certain taxes upon the property, all of 
which she alleges should be refunded to her if the said James W. 
Paxton, the complainant in the original bill, shall be placed in pos- 
session of the said property, it is ordered by the court that the 
said Susan C. Marshall have leave within sixty days from the time 
the said Paxton shall be put in possession of the property to pre- 
sent a petition or other pleading, as she may be advised, for the pur- 
pose of presenting her claim against the said James W. Paxton for 
the decision of the court as may be adjudged equitable, and for that 
purpose jurisdiction in the case is retained. 


82 . Afterwards, to wit, on the eighteenth day of April, in the 
adjourned March term of said court, A. D. 1884, in the record 

of the proceedings thereof in said entitled cause before Hon. Thomas 

Drummond, circuit Judge, is the following entry, to wit: 


Order. 


JAMES W. Paxton 
vs. 
Susan C. MARSHALL. 


And 


Susan CC. MARSHALL 
vs. Cross-bill. 
JAMES W. PAXTON. 


In Chancery. 
Original Bill. 


On this day comes the said defendant, Susan C. Marshall (now 
Susan C. Knight), and prays an appeal to the Supreme Court of the 
United States from the decree entered herein on the twenty-fourth 
day of July, 1883, and the said appeal is allowed to the said defend- 
ant upon her filing her bond herein in the penal sum of five hun- 
dred (500) dollars, with Charles E. Towne and John B. Knight as 
sureties, conditioned that said appellant shall prosecute said appeal 
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to effect and answer all costs in case she fail to make her plea good, 
which said bond is now filed by her and approved by the court. 


5 83 On the same day, to wit, on the eighteenth day of April, 

f A. D. 1884, there was filed in said clerk’s office an appeal bond 
in said entitled cause, which said appeal bond is in the words and 
figures following, to wit: 


Appeal Bond. 


Know all men by these presents that we, Susan C. Knight, for- 
merly Susan C. Marshall, principal, and Charles E. Towne and John 
B. Knight, sureties, of the county of Cook and State of Illinois, are 
held and firmly bound unto James W. Paxton, of Wheeling, West 
Virginia, in the sum of five hundred (500) dollars, good and lawful 
money of the United States of America, to be paid to the said Pax- 
ton, or to his certain attorney, executors, administrators, or assigns; 
for which payment, well and truly to be made, we bind ourselves, 
and our heirs, executors, and administrators, jointly and severally, 
tirmly by these presents. 

Sealed with our seals, and dated this — day of , In the year 
of our Lord one thousand eight hundred and eighty-four. 

The condition of this obligation is such that whereas the said Pax- 
ton did, on the 24th day of July, 1888, in the circuit court of the 
United States for the northern district of Illinois, in chancery, recover 
a certain decree against said principal obligor (she having been sued 
as wife of one James M. Marshall, who died before said decree, and 
she having since the death of said Marshall intermarried with said 

John B. Knight) in a certain suit in equity, wherein said Pax- 
84 ton was complainant and said principal obligor defendant, 

from which said decree the said Susan C. Knight has prayed 
for and obtained an appeal to the Supreme Court of the United 
States: 

Now, therefore, if the said Susan C. Knight shall prosecute her 
said appeal to effect and answer all costs in case she fail to make her 
plea good, then this obligation to be void; otherwise to remain in 


full force and virtue. 
SUSAN C. KNIGHT. ear 


. 


CHARLES E. TOWNE. [seKaAt. 
JOHN B. KNIGHT. SEAL. 


Approved April 18, 1884. 
THOMAS DRUMMOND. 


1 Endorsed: Filed April 18, 1884. Wm. H. Bradley, clerk. 


85 On the hearing of said cause on the same day, to wit, the 

twenty-fourth day of July, A. D. 1883, the certificate of evi- 
dence in said cause was filed in said clerk’s office, and is in the words 
and figures following, to wit: 
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Certificate of Evidence. 


In the United States Circuit Court, Northern District of Illinois. In 
Chancery. 


James W. Paxton, Comp!’t, 
8, . S$ Ball. 
Susan C. MARSHALL. 


And 


SuSAN C, MARSHALL ) 
VS. - Cross-bill. 
JAMES W. PAXTON. ( 


Be it remembered that on the hearing in this cause and cross- 
~ause, on the 24th day of July, A. D. 1883, the said cause and cross- 
cause were heard upon the report of the master filed therein and the 
written evidence thereto attached, and the several exhibits and docu- 
ments therein referred to, which report, written evidence, exhibits, 
and documents are in the words and figures following, to wit: 


S86 In the Cireuit Court of the United States for the Northern 
| District of Hhinois. In Chancery. 


James W. Paxtoyx, Complainant, 
vs. 
James M. Marsuarr and Others, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 7th day of October, A. D. 1880. 


Present: Mr. Waterman, for plaintiff; Mr. Paddock, for defendant. 


Susan C. MARSHALL, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. Pappock, and de- 
poses and says, as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Susan C. Marshall; residence, 1914 Indiana avenue, Chicago. 
Q. You are the defendant to the bill of Mr. Paxton in this case? 
A. Yes, sir. 
Q. How long have you resided on those premises 
A. About 19 or 20 years. 
86a Q. When were you married to James M. Marshall? 
A. November 22d, 1860. 
Q.. Are these the premises in controversy in this suit as you under- 
stand ? 
A. Yes, sir. 
Q. Did you ever live during vour married life with Mr. Marshall 
on any other premises? 3 
A. No, sir. 
Q. Who built the dwelling-house on those premises ? 
A. Wilcox & Ballard were the carpenters, I think. 
Q. Was it built after your marriage ? 
A. Yes, sir. 
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Q. By Mr. Marshall? 

A. Yes, sir. 

Q. State what you know as to the selection of this ground for your 
homestead. base 

A. We went there before I was married and selected it. He gave 
it to me—gave me a deed of trust before I was married for me to 
live on. | 
. Do you remember about hearing about a deed of trust? 

. Yes, sir. “ : 
. To whom ? | 
. Tom Marshall, his brother. 
. Is that Thomas E. Marshall? 
. Yes, sir. 

Q. Was that before the house was built on the premises? 
87 A. Yes, sir. 

Q. It was in pursuance of that selection that the house 

was built on the premises? 

A. Yes, sir. 

Q. I now show you a deed purporting to be from James M. Mar- 
shall, vour husband, to Thomas FE. Marshall, bearing date Nov. 21, 
1860, and recorded in Cook county recorder’s office, book 206 of 
records, page 365, dated the 22d of ese a5 1860. Iwill ask you 
what deed that is that I show you ? : 

A. That is the one that was made. 

Q. That is the one you have spoken of? 

A. Yes, sir. 


(Deed above referred to offered in evidence, marked Exhibit A.) 


POPrPOrO 


Q. What do you know, Mrs. Marshall, as to the place in which 
this deed has been kept since your marriage; who has had the custody 
and control of it? 

A. Mr. Marshall; I suppose he kept it in his office. 

Q. Then I will ask you what was done after the lot was selected 
and tlie house built and this deed made with regard to the occupancy 

of that ground ; how was it occupied ; for what purpose ? 
SS A. We lived in it; it was our home. 
Q. Made it your home? 

A. Yes, sir; built the back part of the house first and lived in the 

back part while the front part was being built. 


Counsel for Susan C. Marshall now offers this deed in evidence 
and asks that the same may be identified as part of the deposition. 


Q. I will show you, Mrs. Marshall, another paper bearing date the 
18th of May, 1861, purporting to be from Thomas E. Marshall and 
others to yourself, recorded, as appears, on the 21st of May, 1861, in 
book 211 of deeds, at page 546. Will you please look at it and 
state what you know about that deed, and when you first heard of 
it or had any knowledge of it. 

A. I hadn’t any knowledge of it ; I didn’t know that it was in ex- 
istence at all not until after this trial commenced. I think I saw it 
through you the first —, or I saw it with the papers. 
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. You think you saw it through me the first time you saw it? 
. Yes, sir; I never saw it before. 

Q. And that was when ? 

A. After the trial commenced. 

Q. What trial? 7 z 

A. I don’t remember the date. 
89 Q. I am asking you ease —_ you mean. 
A. The old trial. 

Q. Between what parties ? 

A. Between myself and Paxton. 

Q. Do you mean the forcible detainer suit that was tried before 
Judge Blodgett and a jury ? | 

A. Yes, sir. 

Q. T hen you never saw that deed, as I understand you, until after 
that suit began ? 

A. No, sir. : 

Q. I will ask you whether that deed was ever delivered to you ? 

A. No; I never heard of it. 

Q. Up to the time of this suit in controversy between Mr. Paxton 
and yourself for the possession of this property, what was your in- 
formation in regard to the state of the title’ 


(Objected to.) 


A. The title was held in trust for me. 
Q. Under what deed ? 
A. Under that trust deed to Thomas. 
Q. That, as I understand you, was the state of your information 
then concerning the title? 
A. Yes, sir. 
Q. And you heard nothing of any other deed affecting that state 
of title, as I understand you ? 
90 A. No, sir; in fact I didn’t know that there could be one 
made. 


Mr. Pappock: I will also offer in behalf of Mrs. Marshall this 
deed in evidence and ask that it be identified as Exhibit B. 


Q. I will ask you, Mrs. Marshall, whether you had any custody 
or control of this second deed, Exhibit B? 

A. No, sir. 

Q. I will ask you whether you ever claimed any interest or bene- 
fit under this deed, Exhibit B? 

A. No, sir. 

Q. Do you know Messrs. Baird & Bradley, of Chicago ? 

A. Do — know them? No, sir. 

Q. You have seen them ? 

A. I suppose I saw them at the time of the trial; that is the only 
time I ever saw them. I wouldn’t know them on the street. 
Q. At the time of the trial of the detainer suit ? 
A. Yes, sir. 
Q. What do you know of the fact of a loan having been made, 


= i erate sis Wink 2 


werd - 


“ eeiminbethiene 7 JEN ate 


Sa al ayy) it bebe SRY 


r Fibs ~ Lee < Bie Spy to ie Pee ig 
; om 


’ 7 -, iN A _ * 3 > ” > 
x. pay? ge ae Sel Lira sor +S Byes eo ty, ‘. = I ¥ . 
x oo Sept 2 ? cot. a ae ae FEN, = — ey 2 Po 
‘ . ape Ee Se LE ee nn EO Ae = haa tS wy * = a ira 
ioe ; See Skee <A Kis ee 
44 


SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 43 


through Baird & Bradley, some time in February, 1872, to your 
husband? Had you any personal knowledge of that ? 
A. Well, I know that he wanted to borrow some money, but I 
don’t think I knew who it was from or anything about it. I 
91 didn’t know who it was. I knew he wanted me; he wanted 
to borrow money. oo 
Q. I will ask you whether you saw on this trial of the detainer 
suit a deed of trust, bearing date 13th February, 1872, from your 
‘husband to Lyman Baird, which was offered in evidence on that 
trial? Do you remember seeing that deed of trust? 


/ A. I think I saw a deed; I couldn’t say whether it was that or 
not. | 
Q. You saw a deed of trust, did you not, bearing that date? 
A. Yes, sir. | 
(Q.] I will ask you where you were on the 14th of February, 1872? 
A. Sick in bed at home. : 


Q. At what place? 

A. 1914 Indiana avenue. 

Q. Please state whether you signed a paper on that date purport- 
ing to be a deed. 

A. I did. 

‘ Q. Do you recollect whether you signed any more than one deed 
on that day? 

A. That was all. 

~Q. What time of day was that? 3 
A. That was in the morning, about eight or half-past—somewhere 
along there; I don’t remember exactly. 
92 Q. Who was present on that occasion ? 
A. Mr. Marshall and my sister and her husband, Dr. Noble, 
and I think my cousin, and I think some of the children. 

Q. Your sister’s husband was Dr. Noble, wasn’t he? | 

A. Yes, sir. 

Q. Will you please state, Mrs. Marshall, what took place on this 
occasion ; what was said by the parties present, any of them, and 
what was done? 

A. Mr. Marshall wanted me to sign a deed. He said he wanted 
tu borrow some money, as I remember, and wanted me to signa 
mortgage. (Objected to.) But he told me he wanted me to sign 
that paper. He wanted to borrow some money. I asked him “on 
what?” He said on a loton Prairie avenue we owned, and I took a 
pen and signed it. I didn’t know anything about what was in the 
paper. I wouldn’t have known if I had looked at it, for I was not 
well enough. 

Q. I will ask you to state what was your condition at that time. 

A. I was very sick; I had something like fistula, and was under 
the influence of morphine a great deal, and didn’t know what I was 
doing ; wasn’t able to. 

~Q. Did you read the deed ? 
A. No, sir, I didn’t read anything. 
93 Q. Why not? 
A. Icouldn’t; I was too sick. I didn’t have sense enough. 


I had too much pain. 
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Q. Had you been taking remedies or medicines at.that time? 

A. Yes, sir; I had been taking morphine for about two weeks 
every day. 

. Under a physician’s prescription ? 

. Yes, sir. 

Whose? 

Dr. Hale’s. 

Dr. E. M. Hale? 

. Yes, sir. 

What was the Prairie-avenue lot to which your husband re- 
ferred ? 

A. It was a lot over across on Prairie avenue from where we lived. 

Q. Was it improved or vacant? 

A. No, it was vacant. 

Q. It was vacant? . 

A. I suppose it. was that; we owned two or three lots on Prairie 
avenue. I don’t know what lot it was on the Prairie-avenue prop- 
erty. I don’t really know what lot it was. 

Q. When he told you that the deed he asked you to sign related 
to Prairie-avenue property, state whether you believed his statement 
or not. . 

A. I did, because I didn’t think we could put it anywhere else. 

I didn’t think he could put it on our home. 
94 Q. At that time you believed what he said ? 
A. I believed what he said or I never would have signed 
the paper. 7 

Q. How long, have you any idea, did this transaction occupy ? 

A. A little while; I don’t know how long. 

Q. Well, an hour, or half an hour, or five minutes, or two hours ; 
give us some idea ? 

A. A few minutes. 

Q. When you signed the paper what took place ? 

A. He went away then and I continued to suffer. 

Q. Did he leave the paper with you ? 

Ans. No; he took it with him, I suppose. I never saw it after 
that, nor heard of it, nor heard of the money, hor anything con- 
nected with it. 

Q. Did you realize any money from this transaction ? 

A. I did not; no, sir. 

Fy <i there : any money paid to you by anybody on account 
of it? 

A. No, sir; I never received a cent; never had any benefit of it. 

Q. Did you take part in any negotiation for a Joan on this home- 
stead property ? 

A. I did not. 
95 Q. Did you authorize anybody to borrow any money upon 
it? 

A. I did not; no, sir. 

Q. Did you ever have any neg-tiation with James A. Paxton about 
this loan ? 

A. No, sir; never did; never heard of him until this. 
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-Q. Until this suit, did you say, or until this what ? 

A. Until this suit. 

Q. How long had you been sick at this time? 

A. I think about a week or ten days; I don’t remember that ex- 
actly ; somewhere along there from the time it commenced. 

Q. Had you been taking morphine that day ? 

A. Yes, sir, and all the night before and days before ; I had to 
do it; I couldn’t stand the pain. 

Q. Can you tell us to what extent you have been taking it? 

A. Oh, I don’t know any particular time. 

Q. I mean in what quantities had you been taking it, how often, 
and in what doses, do you know ? ; 

A. I don’t remember; I know it was morphine that they gave 
me. 

~Q. Do you recollect as to its effect upon you ? 
A. Oh, it always affected me; made me crazy. 
96 Q. What did it do this time? | 
A. It affected me the same way; sometimes it puts people 
to sleep and others it makes wild. 

Q. Do you remember whether Dr. Hale saw you that day or not? 

A. Yes, sir; he did. 

Q. Do you remember whether any other medical adviser was 
present ? 

A. Yes, sir; Dr. Reed. Dr. Hale saw me early in the morning. 
I had a sick child also, and he was attending that, and the other Dr. 
saw me. Dr. Hale always attended my children, and Dr. Reed 

Q. Dr. Reed saw you the same day, did he? 

A. Yes, sir; he saw me the same day. Dr. Hale had been — 
the same day, and he saw me also. 

Q. State whether you were confined to your bed or your room, or 
whether you were up and around. | 

A. I was confined to my bed and room both, and couldn’t get up. 

Q. Does this apply to all day of the 14th of February, 1872? 

A. Yes, sir; sometimes I was on the floor and sometimes in bed: 

Q. Who did attend to your housekeeping duties during this time? 

A. My sister and cousin were there together; they both 
7 lived with me; at least my sister boarded there and my cousin 
had been there a long time—seven or eight years. 

Q. Did you leave the house on the 14th of February, 1872? 

A. No, sir. | 

Q. Did you leave that room ? 

A. No, sir. 

Q. Did you leave that house the preceeding day, the 13th of Feb- 
ruary ? | . 

_ No; I hadn’t left the house for a week or ten days before or a 
week or ten days after that—longer than that possibly. 

Q. This deed of trust of February 13th, 1872, that I have spoken 
of has been exhibited in court, as you know, [and] 0 Bay to have 
been acknowledged by you before Mr. John G. Shortall. I will ask 
you what, if any, acknowledgement you ever made on that day be- 
fore Mr. Shortall. 
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A. I didn’t make any. 
Q. Did you ever go to Mr. Shortall’s office and acknowledge that 
deed? 
A. No, sir. 
Q. Did he, on the 13th or 14th of February, 1872, come to your 
house? 
A. He did not. 
Q. How do you know that? 
A. Because I know he didn't. I didn’t see or hear of him; I sup- 
pose he didn’t. 
QQ. Did he come to your room on that occasion? 
98 A. He did not. 
é Q. Did he see you on those days? 
A. Not that I know of. 
Q. Did he have a conversation with you about acknowledging the 
deed on those days? 
A. No, sir; nothing about it at all; I never saw him. 
Q. Then I understand you to deny that you ever made any ac- 
—— on that day before Mr. Shortall ? 
A. 
Q. What dv you know or recollect of any former deed of trust hav- 
ing been made on this homestead by yon and your husband? | 
A. What do you mean? 
Q. Prior to the deed of 1872. 
A. I don’t know that there was any. 
Q. You don’t know that there ever had been any ? 
A. I don’t know that there ever had been any; I didn’t know there 
could be one made. 
Q. Have you ever received any money, the proceeds of any loan 
upon this homestead property, prior to the one in question ? 
A. No, sir. 
~Q. You say you didn’t know there could be any deed of trust made 
on that homestead ; what do you mean by that? 
99 A. I didn’t know that I could borrow any money or that 
Mr. Marshall could borrow any; I thought it was fixed so 
that neither of us could borrow any money on it, or sell it, or do any- 
thing with it but live on it; I thought rt was fixed so that I should 
have it as a house, and after I died it should go to my children. 
Q. Fixed by whom ? : 


Objected to. 


A. Fixed by Mr. Marshall. 

Q. Then 1 understand you, Mrs. Marshall, that you never got any 
money or proceeds of any loan on this homestead property ? 

A. I did not. 

Q. I understand you that you never knew there had been a mort- 
gage on this homestead property ? 

A. No, I never knew there had been. 

Q. If any was made by your husband, and any extension of that 
mortgage made, state whether you ever consented to any such ex- 
tension or had any knowledge of the extension ? 


LN LN LN ON LE PRG 2 Ee I TAREE RE 


Ss Sage a hes tlie OE BP as = sees SCTE Oe eS $ 
2a lad GBS RD ahaa oe ee Wt RF Ee ht ee ” +. Mth ‘ 
3 Ras Sy ng Ce ere TR een Bee has Sh ord i Z Ere 


SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. | 47 


[A Phi never consented ; I didn’t have any knowledge of it. 
id Mr. Marshal.read this deed of trust on the 13th of Febru- 
an 1872, to you when you signed it ? 


A. No, sir. 
Q. What information did you have as to what was in the 
deed ? 
100 A. Ididn’t have any; he just told me it was a mortgage for 


7 Prairie-avenue property to borrow some money—a mortgage 
on that. 

Q. Is that all you knew as to what was in it? 

A. That was all I knew. 

Q. You acted upon that information, have you ? 

A. Yes, sir. 

Q. You have referred to the effect of morphine upon you as mak- 
ing you crazy, or causing you to feel crazy. Will you please state 
what you mean by that expression ? 


Objected to. 


A. It made me out of my head ; I didn’t know what I was doing. 
Q. Mrs. Marshall, were there children born of your marriage wit 
James M. Marshall ? 
A. Yes, sir. 
Q. Can you give their names and ages? 
A. Laura, James M. Marshall, Bertha Marshall ‘Philip, and Susie 
and the baby, Quineve ; just call her that. 
Q. What is the age of the youngest? 
A. I don’t kuow whether she will be five or she will be six next 
March; I think either five or six. 
Q. What is the age of the oldest ? 
A. She was nineteen the 3d of October. That is the one who is 
married. 
Q. Laura? 
101 A. Yes, sir. 
Q. Have your children been living with you during this 
time? 
A. Yes, sir; all the time. 


Adjourned to 2 o’clock p. m. Wisduieniiue: October 13th, 1880. 


Adj’d further by agreement to Friday, the 15th instant, at 11 o’e. 
a.m. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. Paxton, Complainant, 
v8. 
JAMES M. MarRsHALL, Defendants. 


Testimony taken before Henry W. Bishop, master in 1 chancery of 
said court, Friday, the 15th day of October, A. D. 1880. 


Present: Mr. Waterman, for complainant; Mr. Paddock, for de- 
fendant. 


48 SUSAN. C. KNIGHT, &¢., VS. JAMES W. PAXTON. 


Mrs. Susan C. MARSHALL, a witness on behalf of the defendant, 
being first duly sworn, was examined in chief by Mr. Pappock, and 
deposes as follows : 


Q. I will show you a paper which was not present on your former 
examination purporting to be a deed from yourself and bus- 
102 band to Lyman Baird, bearing date Feb. 13, 1872, and I ask 
you to look at it, and state whether that is the paper referred 
to by you in your testimony as having been signed by you on the 
14th of February, 1872. 
A. Yes, sir; that is the one I signed ; that is my signature. 
Q. Do you remember signing any more than one deed or paper 
at your house on the 14th or 13th of February, 1872? 
A. I did not sign any other. 


Counsel for complainant objects to all testimony given by witness 
concerning any conversation which she had with her husband, and 
all statements made by her husband to her or by her to him on any 
occasion ; and also to the conversation which the witness says pre- 

ceeded the marriage. The paper shown to the witness is marked 
“Exhibit C” for indentification, but is not offered in evidence by 

defendant’s counsel. 


Cross-examination by Mr. WATERMAN : 


. How old are you? 
A. Iam 35, I think. 
Q. When 1 is vour birthday ? 

A. I do not lke to answer that question ; I do not know. 

108 Q. Do you state you do not know whether you are’ 35 or 

36 years old? 

A. Iam _ 36 years old. 

Q. When is your birthday ? 

A. July 24th ; that is as near as I can come to it. 

Q. You have spoken of signing. this deed which is marked “ Ex- 
hibit C,” and you say that your husband asked you to sign it? 

A. Yes, sir; he asked me to sign it. 

Q. I understand you to say that he told you it was some property 
on Prairie avenue? 

A. He did. 

Q. Suppose he had told you it was property on Indiana avenue ; 
should you have signed it? 

A. I would not. 

Q. Suppose he had read the deed to you; should you have signed 

9 


A. I would not—that is, if I had known it was the property on 
Indiana avenue; if he had told me that it was that I would. not 
have signed it. 

Q. In what business w as vour husband engaged in-his lifetime ? 
A. Real estate. 

Q. Did he deal largely in real estate on his own account ? 

A. Some; I do not know what you mean by largely. 
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Q. How many deeds of real property during your married life do 

you think you signed ? 
A. I don’t know. 

104 Q. Have you any idea ? 
A. I have not. 

Q. Hav-n’t you signed handsets of them ? 

A. I don’t know. 

Q. Have you no recollection on the subject? 

A. No. 

Q. Have you no recollection as to whether you signed more than 
one? 

A. Yes, sir; I signed more than one. 

Q. Have you no recollection as to whether you ever signed more 
than a dozen? 

A. I could not tell about that. I have signed a good many. I 
don’t know how many or how often I signed them. 

Q. Hav-n’t you signed more than fifty? - 

A. I cannot tell. 

Q. Didn’t you testify on the former trial you had signed and ac- 
knowledged hundreds ? 

A. I don’t remember. 

Q. Would you testify you did not acknowledge and sign hundreds 
of deeds during your iarried life while living as the wife of Mr. 
Marshall ? | 

A. I would not testify about it, because I don’t remember. 

Q. Was it not quite a frequent occurrence? 

A. Yes, sir; I used to sign papers often. I don’t know whether 
they were deeds or not. I signed a great many papers. I could 
not tell how many. | 

Q. And acknowledged a great many ? 

A. Some I acknowledged and some I did not. 
105 Q. Didn’t vou acknowledge a great many? 

A. I don’t know; some I acknowledged and some I did 
not. 

Q. When you say you don’t know whether you signed a great 
many or not, do you mean you have no recollection about it? 

A. Yes, sir. 

Q. You have no recollection how many deeds during your mar- 
ried life you did sign? 

A. No, sir. 

Q. Didn’t you acknowledge as many as fifty ? 

A. I don’t know. I said that before. 

Q. Didn’t you acknowledge as many as a hundred ? 

A. I don’t know that. 

Q. You could not say you did not? 

A. I could not say I did either. -I don’t remember the number. 

Q. What was your habit when your husband came to you and 
asked you to sign papers during your married life? . 

A. I just signed it. 

Q. If he asked you to acknowledge them, what did you do? 
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A. I used to acknowledge them. Sometimes he didn’t ask me. 
He would say it was not necessary ; that the notary knew me. 
Q. Did you ever refuse to sign any paper that he asked you to 
sign ? 
106 A. I don’t omni: 
~Q. Did you ever refuse to acknowledge any paper which he 
asked you to acknowledge ? 

A. No; not after I signed it I did not. 

Q. Your husband — at the time these were signed were living 
together upon the best of terms? | 

A. I don’t know what you call the best of terms. 

Q. Was there any reason, so far as any difference existing between 
you and your husband was concerned, why you would not have 
trusted him ? 

A. We used to quarrel like everything sometimes, and sometimes 
we did not. 

Q. Was there any reason why ? 

A. I don’t know whether you would call it a reason or not. 

Q. At the time that you signed this deed you would have signed 
any paper that he asked you to sign ? 

A. I don’t know whether I would or not. I was not in a state of 
mind to know whether I would sign —; I can’t tell much about it ; 
I was sick and I] don’t consider I was responsible for it. 

Q. Have you given all the conversation that took place between 
you and your husband on that occasion ? 

A. I think I have; all I remember, any way. 


107 Q. Look at the signature to this instrument now shown 
and see if that is your signature. 
A. It is. 


Q). This is a mortgage bearing date the first day of April, 1863, 
recorded on the 11th day of April, 1863, in book 67 of mortgages, 
page 298, and now marked “ Exhibit D.” Will you also look at 
the signature to that instrument and sce if that is your signature. 

A. It is. 


Mr. WATERMAN: This is a mortgage boing date Feb. 13th, 1867, 
and recorded Feb. 18th, 1867, in book 380, page 41, marked “ Ex- 
hibit E.” 


Q. Do you remember whether your husband first signed this 
paper, “ Exhibit C?” 

A. I do not. 

Q. Do you remember whether he read this paper or any portion 
of it to you before you signed it ? 

A. He did not. 

Q. Do you remember whether any one read any portion of it to 
you before you signed it ? 

A. No one read any portion of it tome. I could not have under- 
stood it if he had. 

Q. This deed, Exhibit B, offered by you, where did you get it? 

A. The first — I ever saw it I think Mr. Paddock had it—yes, it 
was Mr. Paddock. 
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Q. This deed, Exhibit A, where did you get that? 
108 A. I got that from Mr. Paddock : all the papers I have here 
came from Mr. Paddock. I think I saw that a long time ago; 
before I was married I guess I saw it. 

Q. I mean where did you get them to bring them here. 

A. I got them from Mr. Paddock. 

Q. All these papers which you have produced here came from 
Mr. Paddock? 

A. Yes, sir. 

Q. They were, so far as you know, in the custody or care of your 
husband? | 
. Yes, sir. 

. During his lifetime? 
. Yes, sir, so far as I know. 
. Is Susan E. Marshall your husband’s sister? 
Yes, sir. 
. Where has she lived? 
. In Chicago all the time. 
Since your marriage? 
Yes, sir. 
. And lives here now? 
. Yes, sir. 
Ophelia K. Larmon—was she your sister? 
. Yes, sir; she is here now. 
Where has she lived? 
. She has lived in Chicago also. 
How near to you since 1861 has Susan E. Marshall lived? 
. Within a mile or two, but she has moved around several times. 
Q. You remember where she was — in May, 1861? 
109 sO A. No, sir; I do not. 
Q. On ‘the south side? : 

A. I could not say ; she lived on the north side, I think, once; I 
would not be positive. 

Q. Do you remember where Ophelia K. Larmon was living in 
1861? 

A. On Adams street with my father. 

Q. During your married life have you been on visiting terns all 
the time while with these two ladies? 

A. Yes, sir. 

Q. On friendly and visiting terms? 

A. Yes, sir; we visited occasionally. 

Q. Upon such terms as sisters and sisters-in-law residing in the 
same town usually are? 

A. Yes, sir. 

Q. And with such intimacy and intercourse backwards and for- 
wards as such relatives ordinarily have? 

A. I don’t know what you mean by that; we were not as inti- 
inate as some, but we were on speaking and friendly terms, and 
visited occasionally. 

Q. When did you ever first make any examination of the con- 
tents of this deed, Exhibit A? 
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A. I think I saw that before I was married or right after, but I 
didn’t know much about it; I didn’t pay any attention to it; the 
only time I investjgated it thoroughly was at the time I 
110 = gotit from Mr. Paddock, at the time the first suit was in- 
stituted. 
. At the time the forcible detainer suit was commenced ? 
. Yes, sir. 
. You had never examined the contents until then ? 
. Not particularly ; I saw it, but could not remember much about 
it. 
. You knew it was a deed which conveyed some interest to you? 
. Yes, sir. 
. Did you understand about all the provisions of the deed and 
the other interests there were in it? 

A. I understood, for my benefit and the children’s, and as long as 
I lived, that it would not be taken away from me. 

Q. Do you remember what the improvements were on this lot at 
the time you married Mr. Marshall ? 

A. There was not any. 

Q. It was improved, then, after your marriage ? 

A. Yes, sir; right after my marriage. 

Q. When did you first know that your sisters, Ophelia K. Larmon 
and Susan Marshall, had any interest. in this property under this 
deed, Exhibit A? 

A. | think Mr. Marshall, when he made the trust deed, said he 

was going to make it — in case I didn’t have heirs it was to go 
111 tomysisters and brother. I don’t remember whether I knew 

about that until the forcible detainer was up: I think I did 
know something about that before that. I think he spoke of it 
first—the way he was going to make the deed. 

Q. When, after signing this deed, Exhibit C, did you first have 
any conversation about that ? 

A. I don’t remember of having any at all; it was not spoken of 
at all, as I remember, until the forcible detainder suit. That was 


OPO PLOYrO 


the first I heard of it after 1 signed it. 


Q. Then the circumstances attending the signing of that deed, 
Exhibit C, were not called to your attention from the time of your 
signing it until the forcible detainer suit ? 

A. I don’t remember its being done. 

Q. Do you remember of having any conversation with your hus- 
band or anybody else about your having signed or acknowledged 
that deed, after. it was done, up to the time of the forcible detainer 
suit? 

A. No, sir. 

Q. Who besides your husband was present when you signed this 
deed, Exhibit C? 

A. My sister and her husband and cousin. 

Q. Which sister ? 

_ A. Mrs. Noble and Mrs. Boyer, my cousin, and Dr. Noble, 
112 ~—s my sister’s husband, and Mr. Marshall, and, T think, some of 
the children—the baby, I know, was in the room with the 
measles sick. 
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Q. You remember all those persons? 

A. I remember their all being in the room. 

Q. How long prior to your signing the deed had they been there? 

A. My sister and cousin had been there all night. Dr. Noble was 
lying on the sofa; I remember of his being there. 

Q. Dr. Noble boarded with you at that time? 

A. Yes, sir. 

Q. Did your sister and cousin board with you? 

A. My sister boarded with me, and my cousin lived with me for 
six or seven years. 

Q. There was no one present at the time you signed the deed ex- 
cept members of your family? 

A. No, sir. 

Q. When you say your cousin and your sister had been there all 
night you mean they had been in the house? 

A. No; I mean they had been in the room; my sister had not 
left me. 

Q. Who was the physician who was attending upon you at that 
time? 

A. Dr. Hale was my physician that had been attending me a week 
or ten days before and my child that was sick, and that day we sent 

for Dr. Reed, a doctor I had a good deal in the family, and 
113 he was there once that day, but he didn’t come any more. 
Q. The Dr. Noble you speak of? 

A. He is a dentist. 

Q. He was not attending you ? 

A. No, sir; just boarding there. 

Q. Do you remember whether your husband had spoken to you 
you about your signing this deed prior to his speaking to you that 
morning ? 

A. No, sir; he had not 

Q. Your husband was at home during your illness ? 

A. All the time; never left home unless he had business down 
town. 

Q. He went to his business regularly every day and was at home 
every night? 

A. Yes, sir. 

Q. What hour did he usually get home at night? 

A. Usually between five and six o’clock. 

Q. That was the case during your illness ? 

A. I think once or twice he came home at noon early on account 
of my being sick. 

Q. What hour did he leave in the morning? 

A. Usually left between seven and a half and eight and a half; 
that was his usual hour. 

Q. Did you see him the evening previous ? 

A. Yes, sir. 

Q. He was home at the usual time the evening previous ? 

A. I don’t know; I suppose he was. 
114 Q. You remember seeing him the evening previous? 
A. Yes, sir; he was there. .- 
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Q. I asked you if you remembered seeing him the evening pre- 
vious. 

A. I don’t remember whether I saw him or not. 

Q. Do you remember whether he was at home for dinner the day 
previous ? ° 

A. I do not; I would not say; I could not remember. 

Q. Do you remember whether he came home for dinner on that 
day on which you signed the deed ? 7 

A. I donot. — 

Q. Did you see him on the evening of the day on which you 
signed the deed ? 

A. Yes, sir; I did. 

Q. Do you remember that you did? 

A. No; I don’t remember whether I did or not. 

Q. Now, when is the first time after you signed the deed that you 
recollect having seen your. husband ? 

A. I cannot tell that either. 

Q. He was away at his business during the day pr ior to signing 
the deed and the day subsequent ? 

A. Most of the time he was away. I can’t tell the day. I know 
he used to be home some, and sometimes would be down town. His 
regular habit was to go every day and come back between five and 

six o’clock in the evening. 
115 Q. So far as you remember, he followed up his regular 
habits during your illness ? 

A. He was at home more; came home in the day because I was 


Q. What do you mean? 

A. Sometimes to his dinner and sometimes earlier in the even- 
ing, and would go down town later in the morning. 

Q. How much later in the morning would he go down ? 

A. I don’t remember. 

Q. Do you remember how much earlier he came home in the 
evening ? 

A. I think I remember that he came home gnce or twice at three 
or four o'clock. | 

Q. Where were you in the room when you signed this deed ? 

A. I was in bed. 

Q. Do you remember any thing about who got the ink for you or 
the pen ? 

A. I think it was my sister, Mrs. Noble. 

Q. She brought the pen and ink? 

A. Yes, sir. 

Q. Do you remember whether they brought a book ? 

A. No, sir. 

Q. Or anything to lay the deed upon when you signed it? 

A. No, sir. 

Q. Do you remember whether anybody else said anything at the 

time you signed this deed besides what your husband ‘stated ? 


116 [A.] I think Mrs. Noble made some remark about my 


signin I think she-made some remark. 
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Q. What was the remark? 
: a“ I think it was to be careful what [signed or something of that 
sind. 

Q. What did you say, if anything, at the time you signed it? 

A. I said I might as well sign it; I could not give my home 
away, any way; i had signed everything else pretty much; it 
would not make any difference. 

Q. You said you might as well sign it; you could not give your 
home away, any way; you had signed pretty much everything else, 
and it would not make any difference ? 

A. Yes, sir. 

Q. That is what you said ? 

A. I think I said that; some remark like it; of course I can’t re- 
member. . 

Q. That was the substance of what you said ? 

A. Yes, sir; I had given everything away and could not give 
that away, because I thought it was fixed so I could not. 

Q. Do you remember whether any reply was made to that by 
your husband or anybody else? 

A. I don’t think he talked much. I don’t remember anything. 

He said it was the Prairie-avenue property, and he was in a 
117. ~hurry and wanted to get money and wanted to use it. 
Q. He said he wanted to get money and had to use it? 

A. Yes, sir. 

Q. Did he say how much? 

A. No, sIr. 

Q. Or what he wanted to do with the money? | 

A. No, sir; didn’t have any conversation on that subject. 

Q. How did — happen to say at that time you could not give your 
home away, any way? 

A. Because I always supposed it was fixed so it was impossible for 
me to do it, and the deed of trust I thought was made that way, and 
I didn’t think I could do it. 

Q. That is what you understood at the time? 

A. Yes, sir; that was what he told me. 

Q. Because you thought of that at the time you made that remark 
that you did? 

A. I don’t know why I did; of course I can’t tell. 

Q. But you remember having made the remark? 

A. Yes, sir. 

Q. Now, suppose when you made that remark your husband had 
told you this was the deed of your home; what should you have 
sald ? 

A. I would not have signed it if I had known enough to know 

what the deed was about. I would not have signed it, any 
118 way, without looking at it if J conld have read it. 
: Q. Was it your habit to read over all the papers which your 
husband brought you to sign? : 

A. I did not often read them; sometimes I did. 

Q. Can you recollect any instance in which you read the paper 
through which your husband asked you to sign? 
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A. No; I cannot. 

Q. Now, you have testified that you had been taking morphine? 

A. Yes, sir. 

(. How do you know you had been taking it? 

A. Because when I would be rational and out of pain I asked; I 
always do when I take anything. My sister told me she was giving 
me morphine. 

Q. Don’t you remember yourself having to take it? 

A. No; I don’t remember, and didn't know what I was taking 
until she told me? 

Q. It is simply because your sister told you you had taken mor- 
phine that you do remember? 

A. The doctor said so. I know how it affected me; I had taken 
it before. When I would be rational I could tell when I tasted it. 

They didn’t give it me when [I was rational, because I was out 
119 of pain or I was not in so much pain then. 
Q. Do you mean to say you have no recollection of taking 
any morphine ? 

A. I don’t know. 

Q. Have you any recollection of taking morphine ? 

A. I have. 

~Q. That is, you have a recollection of taking it other than what 
has been told you ? 

A. No, I have not. 

Q. Then you have no recollection of taking morphine ? 

A. Unless I was told. 

Q. The only way you know is because you have been told ? 

A. I know the effect it had; nothing else affects me in that way. 

Q. When did you first know you had been taking morphine? 

A. I don’t remember ; all the time during my sickness, I suppose. 

Q. Have you any recollection of taking morphine at any time 
during vour sickness ? 

A. Yes, sir; once or twice after I got better I took some medicine 
that I took while I was sick, because I felt pain, and was afraid I 
would have more and took it then, the same medicine I took while 
I was very sick and didn’t know it. 

Q. How do you know it was the same medicine you have taken 
when you were very sick and didn’t know it? 

A. Because of the prescription the doctor gave me. 
120 Q. How do you know it was the same prescription ? 

A. The doctor told me it was, the same as I would know 
any medicine. 

Q. Do you mean to be understood you bsiowe it was the same pre- 
scription because the. doctor told you ? 

A. I had taken it before; I can’t understand. 

Q. How do you know when you were getting better, as vou say, 
you then took the same prescription or medicine which you had taken 
when you did not know what you were about? 

A. Because the medicine I had been taking all along in my sick- 
ness. | 

Q. How do you know ? 
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A. When I was first taken sick he gave me the medicine; kept 
giving it to me a week or ten days; he said it was morphine; I am 
no doctor but I know what morphine is. 

Q. Do you recollect when you were first taken sick of taking 
medicine which the doctor said was morphine ? 

A. Yes, sir; and I had taken it often before. 

Q. Do you recollect having taken any morphine the day previous 
to the signing of this paper, Exhibit C? 

A. Yes, sir; I took it all days before, and part of the time was 
conscious. 

Q. At what time during the day previous, when you were con- 
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ing upon which you signed this deed, Exhibit C, do you remem- 
ber having taken any morphine? . 

A. The doctor was there early in the morning. I was in such 
pain he gave me something; said he gave me morphine then to 
quiet the pain, and that was the time that made me so wild and un- 
conscious. ' | 

Q. Do you remember of your own recollection having taken mor- 
phine on the morning on which you signed the deed prior to sign- 
ing it? 

A. 

Q. By whose direction did vou take it then ? 

A. 

Q. Then Dr. Hale had been there that morning prior to your 
signing that deed ? 

A. 

Q. 
phine? ‘ 

A. 

Q. At the time you took it you knew what you were taking ? 

A. 

Q. 

A. 
know I took it. , : 

Q. On that morning prior to signing the deed ? 

A. 
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A. 
give it to me, or give me something to quiet me. 
. Did it have a quieting effect ? 
. Never had, but helped to quiet pain, but made me wild. 
. When were you wild ; what do you mean by that? 
. Unconscious, partially. 


. Not exactly that; so I would not be able to read or do mas 
thing intelligently; so I would not understand anything; would 
8—608 
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scious, did you take any morphine that you remember? 
A. I don’t remember. 
Q. At what time during the night previousor in the morn- 


Yes, sir; I do. 


Dr. Hale. 


Yes, sir. , 
And by his direction on that morning you had taken mor- 


Yes, sir. 


Yes, sir; I think I did. 7 
Do you remember about it ? 
I know he gave me medicine—that is, I took morphine; I 


Yes, sir. 
Q. By direction of Dr. Hale, who was then present? 
A. Yes, sir. 
Q. How long prior to signing this deed ? 4 
It was early in the morning. He was sent for on purpose to “7 


Do you mean unconscious of what was going on around ? 
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not beable to sign a paper or anything of that kind to know what 
I was doing. Of course I would know what was going on in the 
room. 

Q. At the time you signed this deed did you think it to be a paper 
of any importance ? 

A. I said what I thought it was before. I said I thought it was 
to get money on a piece of property on Prairie avenue. That was 
all I knew about it or thought about it; did not think anything 
about it. | 3 

Q. Did you know it to be a paper of any importance? 

A. I didn’t think anything about it. 

Q. At the time you signed this paper did you consider it to be a 

paper of any of any importance ? 
123 A. I could not answer further. I donot know what to say. 
_ I was not capable of knowing whether it was important or 
not. I don’t know how I ever signed it. 

Q. How long was it ‘before the effect of the morphine, which you 
had taken the morning prior to the signing of this deed, passed 
away ? 

A. I don’t remember. , 

Q. Do you remember when yom first became intelligently con- 
scious after taking that morphine? 

A. No, sir; I do not. 

Q. Do you ‘remember what occurred during that time? 

A. I don’t think I knew much all day. 

Q. Were you aware what was going on about you during that day ? 

A. Part of the time I was. I remember it was Valentine’s day, 
and the children were all around the room. 

Q. Do you remember whether they received any valentines. 

A. I didn’t have anything to do with them. No, sir; I do not. 

Q. Didn’t you testify on the former trial to their having received 
some valentines ? 

A. I don’t know whether I did or not. I remember something 
about valentines—sending some or something of that kind—but I 
don’t remember what I did testify before. 

Q. When did Dr. Hale next call to see you after this morning ? 

A. He came every day for quite awhile. 
124 Q. For how many days? 
A. I don’t know, but two or three weeks, I think. 

Q. Dr. Reed came that morning and didn’t come any more ? 

A. No, sir; not that I know of. 

Q. Did Dr. Reed lance this sore during that morning ? 

A. No, I don’t think he did. I don’t remember whether he — 
ur not. 

Q. When did you begin to improve in your illness ? 

A. In five or six days, I guess. 

Q. After the signing of this deed? . 

A. I don’t remember. 


Q. You don’t remember what was going on during the day after 


signing the deed ? 
A. No, sir. 
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Q. Or the day on which it was signed ? 

A. No, sir. 

Q. You sat up in bed and signed this deed, as I caniiuatea you, 
or reclined in bed ? 

A. I don’t know whether I did or not. 

Q. Do you recollect whether you were in bed or not? 

_ A. I recollect I was in bed, but I don’t know what position I was 
in. 

Q. Do you recollect anything else you said at the time you signed 
that deed other than what you have stated ? 

A. No, sir; I don’t think I do. 

Q. You know whether you do recollect or not, don’t you ? 
125 A. I don’t think there was anything else said. 
Q. You don’t remember anything else being said ” 

A. I don’t think there was anything else said. 

Q. Do you know anything of the quantity of morphine you had 
taken that morning ? 

A. No, sir. 

Q. Or how many times you had taken it ? 

A. No, sir. 

Q. Do you recollect of taking it more than once ? 

A. I don’t remember how many times I took it. 

Q. Do you recollect of taking it at all? 

A. Yes, sir. 

Q. You don’t recollect of taking it but once ? 

A. No, sir; I don’t recollect of taking it but once; I was uncon- 
scious, and if they gave it to me I didn’t know it. 

Q. Do you mean you were unconscious from pain ? 

A. From the medicine and pain together. 

Q. From what medicine? 

A. The medicine I took that morning. Frequently prior to that 
[1] had taken medicine. I had been taking it right along for several 
days before, and at times I was unconscious. I don’t think I was 
ever fully from under the medicine at all, because I was in such 

pain I took morphine regularly along. 
126 Q. Then that morning do you recollect having taken mor- 
hine? 

A. It seems to me I have answered that question four or five 
times. 

Q. I want to know whether you recollect taking morphine that 
morning ? 

A. I don’t remember what I said back there; what is the ques- 
tion ? 

Q. Do you recollect taking morphine on the morning on which 
you signed this deed, Exhibit C? _ 

A. I recollect the doctor gave me medicine and it was morphine. 

Q. You were conscious at the time you took that medicine ? 

A. I was partially conscious ; I don’t think I was ever out from 
under the influence of medicine at all. 

Q. You were conscious enough to know what you took ? 


>) 
os ae 


ee 


60 SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 


A. I was conscious enough to take medicine, morphine—I sup- 
pose 1t was morphine. 

Q. You were conscious — to know you took morphine. 

A. I was conscious enough to know I took medicine; I don’t 
know whether it was morphine or not; it was something to allay 
the pain, and the medicine I had been taking before. 

After taking that medicine that morning, how soon after that did 
you become unconscious ? 

A. I don’t know. 
127 . Q. Have you any recollection of becoming unconscious 
after taking the medicine ? 

A. I was partially unconscious all the time. 

Q. Partially unconscious when you took it? 

A. Yes, sir. | 

Q. Have you any recollection of any change in your state after 
you took the medicine, so far as consciousness is concerned ? 

A. I could not be so and have any recollection. I was told after- 
wards I was unconscious. It affected me the same as it always did. 
I was stupid in speaking, and wild and out of my head most of the 
day. I was told that; I don’t know it myself; I was told so by my 
nurse. 

Q. When did the nurse tell: you that? 

A. We spoke about it afterwards. 

Q. When? 

A. Some time towards night or during the day ; 1t was some time 
during the day she was telling me how it affected me. 

Q. You remember your nurse told you during that day ? 

A. No; I don’t know whether it was that day or the next day or 
the next day; we talked about it some time. 

Q. How many days afterwards was it? 

A. I don’t know. 

Q. When your nurse told you that, what did she say to you? 

A. She told me how it affected me, how badly it affected me, and 

she thought I ought not to take morphine, because it [had] 
128 such serious effect upon me. 
Q. Did the nurse tell you when you had taken it? 

A. I don’t remember. 

Q. It was several days, and you don’t know how many, after the 
deed was signed she told you you had been taking morphine and it 
made you wild? 

A. It was notseveral days shetold me I had taken it, but what effect 
it had on me. 

Q. When was it she told you you had taken morphine and the 
effect — on you ? 

A. I knew I had taken medicine that morning. 

Q. You said a little while ago your nurse told you you had taken 
morphine and it had made you wild. When was it? 

A. I don’t think I said morphine. : 

Q. What was it your nurse told you ? 

A. Told me I had a very bad day because the morphine affected 
me unfavorably. That is all I know about it. 
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Q. When was it she told you ? 

A. I don’t know whether it was that day or the next or the next; 
I can’t remember, 

Q. I understand you to say your nurse told you that you had had 
a very bad day of it? 

: Yes, sir. : 
Q. That you had been taking medicine and it made you wild ? 
129 — I don’t remember whether she said medicine or mor- 
line. 

Q. You don’t remember what day it was she said that ? 

A. No, sir. 

Q. Who was the nurse? 

A. Mrs. Noble. She had been taking care of me all through my 
sick ness. 

Q. You were examined as witness in the United States circuit 
court for this district on the trial of the forcible-detainer case of Pax- 
ton vs. Marshall ? 

A. Yes, sir. 

Q. You testified as a witness there in your own behalf? 

A. Yes, sir. : 

Q. And testified relative to the circumstances attending the sign- 
ing this deed, Exhibit C? 

A. Yes, sir. | 

Q. How did it happen that in that testimony you did not say any- 
think as to vour having been wild or out of your mind when you 
signed this deed ? 

A. I suppose because the question was not asked me. — 

Q. How did it happen you did not say anything about your hav- 
ing taken morphine ? 

A. Because it did not come up before me in that way. 

Q. Who was you counsel during that trial, and who examined 

you on that trial as a witness? 
130 A. Mr. Paddock. 
Q. The same gentleman who is your counsel now ? 

A. Yes, sir. 

Q. I believe I cross-examined you then as I have now? 

A. Yes, sir. 

Q. You say you suppose you did not testify as to your having 
been wild and out of your mind or having taken morphine at the 
time you signed this deed, because you suppose the question was not 
asked you. Did you remember it at that time? 

A. Certainly I did. 

Q. Had it in mind at that time? 

A. Certainly I did. 

Q. And yet said nothing about it? 

A. Yes, sir; I didn’t think it was necessary. I was not questioned 
on that point. I could not remember it now if I had known it 
then. 

Q. Did you have any conversation with your sisters, either Mrs. 
Susan Marshall or Ophelia K. Larmon, about their having signed 
this deed; Exhibit B? | 
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A. I didn’t know there was such a deed ; nevet talked with them 
about property deeds or anything at all ; didn’t know there was any- 
thing of the kind in existence. 

Q. You say you didn’t talk with them anything about the prop- 

erty ? 
131 A. No,sir; never spoke to them about it in my life—about 
that deed or the property, or anything in connection with it 
or the other deed either, the old deed. 

Q. Mr. Marshall lived with you up to the time of his death. 

A. Yes, sir. 

Q. I think you have testified you lived from the time you went to 
this property to live up to the time of his death on this property ? 
A. Yes, sir, with the exception of a few weeks when I was board- 
ing. | 

Q. When was that? 

A. That was before I went to the place at all; that was right after 
the marriage. 

Q. From the time you went there to live you remained there? 

A. Yes, sir; I stayed there. 

Q. You have lived there until now? 

\. Yes, sir. 

Q. And living with your husband so long as he lived? 

A. Yes, sir; and now live with my children. _ 

Q. How long prior to your being examined as a witness was it 
that you knew this forcible-detainer suit had been begun ? 

A. When I was notified. 

Q. It was a year previous, was it not? 

A. I don’t know; I don’t recollect. 


Q. It was quite a time previous? 
A. It was the time when I was served by the marshal that 


132. =I = first knew there was anything like that in existence, be- 
cause [ asked him myself when hecalled. I was astonished; he 
said he had often to do very unpleasant things like that; that is the 


remark he made. 
Q. Then after that you knew that suit was based upon the deed 


which you had signed? 

A. I knew Mr. Marshall and I both were notified there was a 
furcible-detainer suit, and we were to appear and answer to it, and I 
knew it was something I must have signed or I would not have been 
called upon. 

.Q. How soon after that did you and Mr. Marshall, or did you, 
have any conversation with anybody about what the deed was that 
vou had signed? 

A. I asked Mr. Marshall right away what it was and what the man 
meant. I wanted to find out. He told me then how it was. I was 
very much astonished, of course, and went right to work and inves- 
tigated it myself. 

Q. These two bonds that are here, which are now marked Ex- 
hibits F & G—were they found among Mr. Marshall’s papers? 

A. I suppose so. 3 

Q. Did you get them from Mr. Paddock ? 
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A. He produced them. I don’t know I ever saw them. I never 
_— any of Mr. Marshall’s papers at all; don’t know I ever saw these 
ore. 
Q. They are not papers you had the care of? 
A. No, sir; don’t know anything about them. 
133 Q. When did you first know of there being a mortgage 
upon these premises running to Carter Harrison ? 
A. I don’t know what you mean. 
Q. When did you first know of there being a mortgage on these 
premises to Carter Harrison? 
A. I don’t think I ever knew there was one. 
Q. Do you know now there ever was one? 
A. No, sir. 
Q. That is something you know nothing about ? 
_A. No, sir. 
Q. Then vou had nothing whatever in me way to do with any 
mortgage on the premises running to Carter Harrison ? 


A. No,sir. 
SUSAN C. MARSHALL. 


Subscribed & sworn to before me this 15th October, 1880. 
3 H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


134 ~=In the Cireuit Court of the United States for the Northern 
| District of Illinois. In Chancery. 


JAMES W. Paxton, Complainant, 
, v8. 
James M. MARSHALL and Others, Defendants. | 


Testimony taken before Henry W. Bishop, master in chancery of 
said court. 


FRIDAY, the 15th day of October, 1880. 


Present: Mr. Paddock, for defendant; Mr. Waterman, for com- 
plainant. 


Mrs. OPHELIA K. NoBLeE, a witness on behalf of the defendant, 
being first duly sworn, was examined in chief by Mr. Pappock, and 
deposes and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Ophelia K. Noble; residence 1822 Wabash Ave., Chicago. 
Q. You are the wife of Dr. Noble who has been referred to by the 

witness Mrs. Marshall ? 

Yes, sir. | 

You are Mrs. Marshal’s sister, are you not ? 

. Yes, sir. 

. How long have you lived in Chicago? 

. 18 or 20 years. 

. Where were you living in May, ’61? 


O>Oro> 
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135 A. At my father’s on Adams street. 
Q. What was vour father’s name? 

A. Philip Larmon. | 

Q. Where was Mrs. James M. Marshall living, if you recollect, in 
May, 1861? : 

A. I think at 930 Indiana avenue. 

Q. Do you remember how long it was after her marriage that she 
went to 930 Indiana avenue? 

A. No, sir; I don’t remember how long. 

Q. A considerable time ? 

A. No, sir; a short time. 
wae ithin a short time of her marti age she went to this house, 

930 Indiana avenue, as I understand ? 

A. Yes, sir. 

Q. Were you present on 14 of February, 1872, at Mrs. James Mar- 
shall’s house on an occasion when Mrs. Marshall signed a paper or 
deed? 

A. Yes, sir; I was living there at the time. 

Q. I will ask you ‘what was the state of Mrs. Marshall’s health on 
that day, and what had it been prior to that time? 

A. She had been quite sick for a week or ten days, confined to 
her bed, and I was taking eare of her. She had been taking medi- 
cine to quiet her from Dr. Hale. She was suffering a good “deal of 
pain, and at times was quite unruly. On this particular day Dr. 

Hale had been called in quite early in the morning, and had 
136s given her some medicine, which he said was morphine, and 
I had given her a dose about an hour before breakfast. 

Q. You have said that at times Mrs. Marshall would appear quite 
unruly. In what respect was she unruly? 

A. She was ugly and contrary and impatient. 

Q. Was attention, if any, was she giving to the ordinary duties of 
housekeeping * ? 

A. Not any. 

Q. State whether or not she was sick in bed or up about the 
house. | 

A. She was confined to her ail entirely. 

Q. Did she leave her room during that day? 

A. No, sir; she did not leave her room. 

Q. I will ask you whether or not she exhibited evidences of being 
in pain; and, if so, what they were. 

A. She was in terrible pain; could not keep still. She was not 
screaming, or anything of that kind; but she would keep groaning 
and making a great deal of fuss. 

Q. She was groaning and making a fuss on this day, February 
14th? . 

A.- Yes, sir; until she was quieted by the medicine. 

Q. How many doses of medicine do you remember of giving her 
that morning ? 

A. I think I gave her one while the doctor was there and one 
about an hour afterwards; gave them to her an hour or so apart 
during the day until she was relieved. 
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Q. What time was the doctor there? 
137 A. In the morning, between six and seven o’clock. 
Q. Do you remember Mr. Marshall coming in on that 
morning in regard to her signing a paper? 
A. Yes, sir. 
Q. About what time was that? 
A. Somewhere about eight or half-past, perhaps later. 
Q. What was Mrs. Marshall’s condition at that time? 
A. Her pain was somewhat relieved; she seemed a little more 
quiet. 
Q. Did she converse; and, if so, what was the nature of her con- 
versation at that time ? 


Conversation objected to. 


A. She said but very little. 

Q. What part had she been taking in the usual conversation or 
anything else during that forenoon up to the time her husband 
came in? 

A. The most she had been doing was we were trying to get her 
relieved ; her cousin was making a poultice and I was bathing her 
head and giving her medicine, and such things as taking care of a 
sick person. 

Q. Were other things done to relieve her suffering besides medi- 
cine; and, if so, what were they ? 

A. Nothing but applications and poultices. 

, a Had that been done before her husband came in about the 
eed ? 


A. I think we were about doing it at the time. 
138 — Q. Did you have conversation with her prior to the time 
her husband came in that morning? : 

A. Nothing in particular. 

Q. You may go on and state what took place when Mr. Marshall 
came in and began his reference to the deed, and state what wa 
said by anybody present and done, and who were present. ; 

A. My cousin, Mrs. Boyer, was there; she was at the stove making 
a poultice. My husband was on the lounge reading a paper. The 
children had been in a few minutes before, and I had been writing 
some valentines for them, directing them. Mr. Marshall.came in 
and went to the closet to his coat and took outa Pe and says: 
“Sue, I wish you would sign this paper.” She said: “ What is it?” 
or something to that effect. He said “Oh, it is a paper I want to 
borrow some money on—the Prairie-avenue property.” Sd he asked 
me to get a pen and I took it to the bed—pen and ink—and.: she 
signed the paper, and Mr. Marshall took it and went away, and I 
said: “Sue, you.had better be careful what you sign.” ‘She said: 
“Qh, it don’t make any difference ; I have signed away nearly every- 
R thing ; I can’t sign away my home.” That was all the conversation 

we had about the paper. Mr. Marshall went down town, and we 

went on with the ordinary duties of the day. 3 
‘ QQ. Do you remember whether the deed was read to Mrs. Mar- 

shall ? 
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A. No, sir; it was not. 
Q. Do you remember her position in bed when shesigned it? 
A. She was unable to sit up; she was propped up with pillows, 


and I gave her the pen. 
Q. Was anything said by Mr. Marshall, or any one else then 


present, to the effect — this was a deed to the Indiana — property ? 
A. Not anything. 


Conversation objected to. 

Q. I will ask you whether Mr. Marshall’s statement that the paper 
related to Prairie-avenue property was believed by you ? 

Objected to. 


A. I was in the habit of believing whatever he said of that kind. 
It was not a matter I took a great deal of interest in. [always 
believed whatever he said of business matters. 

Q. Did you believe that? 

Objected to. 

A. Yes, sir. 

Q. Then, — I understand you, neither Mr. Marshall nor any one 
else at that time said anything to the contrary by way of showing 
that this paper really related to the Indiana-Ave. property ? 

A. No, sir; there was nothing said. 

(). When did you after that learn or hear for the first time that 

the paper which Mrs. Marshall, your sister, signed on that 
140 day did not relate to the Indiana-Ave. homestead? 


Objected to. 


A. Not until she had heard there was something of a suit, and 
she spoke to me about it and asked if I remembered her signing 
this paper. 

Q. The suit you refer to is the detainer suit brought by Paxton 
in the United States court? 


A. Yes, sir. 

Q. About how long did this affair take in the bed-room when the 
deed was brought in and taken away by Mr. Marshall ? 

A. I should think ten or fifteen minutes; not any more. He was 
there while he was brushing his coat and getting ready to go down 
town. 

Q. Did he brush his coat before he mentioned signing the paper ? 

A. I think not. 

Q. What part of the house was this bed-room where Mrs. Mar- 
shall was sick ? 

A. The front room on the second floor. 

Q. Who was in charge on that day of the ordinary affairs of the 
house ? 

A. My cousin; she was in charge of the housekeeping and I was 
in charge of Mrs. Marshall. 

Q. What part, if any, did Mrs. Marshall take that day in regard 
to the business of the huuse? 

A. Not any at all. 


told 
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Q. Why not ? 
A. She was not able and not for several days after. 
141 _Q. If you observed her condition on the morning of 14th 
of February, 1872, up to the time of the signing of this deed, 
Exhibit C, state what it was in reference to her being under the in- 
fluence of medicine which you had been giving her. 


Objected to. 


A. She was under the influence of medicine, but not so much so 
but what we could rouse her to speak with her, or anything of that 
kind. 3 

Q. Was it necessary to rouse her in order to get her attention to 
what was asked of her? 

A. Sometimes it was when she was more under the influence of 
medicine than other times. At this time she was wide awake when 
Mr. Marshall came into the room—that is, she was not stupid, but 
was more or less out of her natural state; murphine never made 
her stupid, as it does some other people, but made her more rest- 
less. 

Q. Will you explain so we can understand what you mean by 
being out of her natural state on this morning ? 


Objected to. 


A. I mean was flighty and would drop off in a doze, and would 
talk in her sleep and look unnatural. 
Q. That was her condition on the morning of February 14th, 
1872, as I understand you ? 
A. No, sir. 
142 Q. Does that describe her condition at the time Mr. Mar- 
shall asked her to sign the deed ? 


Objected to. 


A. Yes, sir. 

Q. To what extent did she have any conversation with you or 
any one else in the room that morning, so far as you observed ? 

_A. She did not have much conversation, except to say what she 
would want done tg herself. She was suffering so much when she 
was sick she was always wanting something done. 

Q. Her conversation, then, was confined, as I understand it, 
mainly to her own sufferings and what she wished done to relieve 
them ? 

A. Yes, sir. 

Q. Do you remember how long she had been sick ? 

A. A week or ten days or two weeks. 

Q. Do you remember how long a time in days the taking of this 
medicine had been kept up prior to the signing of this deed ? 

A. I think she had heen taking it several days or a week. 


Q. Do you remember whether she continued taking medicine 


after signing the deed ? 

A. Yes, sir. 

Q. You spoke of Dr. Hale having been in attendance. How long 
did he continue to attend her; do you remember ? ' 
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143 | A. He was there for a number of days. He was attending 
also a sick child. 

Q. I will now call your attention to another subject. Please look 
at the paper now shown, marked Exhibit B, and say if you recog- 
nize and identify _— signature as Ophelia K. Larmon to that 
paper. 

A. Yes, sir. 

Q. That is your name and handwriting ? 

A. Yes, sir. 

Q. This deed which I have just shown you, and which you say 
you signed, bears date May 18th, 1861, and it purports to run from 
Thomas E. Marshall, Susan E. Marshall, and Ophelia K. Larmon to 
Susan C. Marshall. Do you know the handwriting of this deed? 

A. Yes, sir; that is Mr. Marshall’s. 

Q. Which Marshall ? 

A. James N. Marshall. 

Q. What do you know about this deed ever having been delivered 
to Susan C. Marshall ? 

A. I don’t know any. 

Q. Did you ever deliver it to her? 

A. No, sir. ! 

Q. Have you any recollection of the occasion of your signing it? 
Do you remember signing ? 

A. I have an indistinct recollection of signing a paper at Mr. 
Marshall’s office. I never signed any paper for him but once. I 
don’t know what it was. 

Q. Was the paper that you did sign explained to you at the time 

you did sign it? 


144 Objected to. 

A. No, sir. 

Q. Was it stated to you that it had any reference to the home- 
stead, 930 Indiana avenue? 

Objected to. 


A. No,-sir. 

Q. When vou signed this paper that you say you signed at Mr. 
Marshall’s office, did you have any knowledge that it related to the 
premises 1n controv ersy—930 Indiana avenue? 

A. No, sir. 

Q. Did you read the paper? 


Objected to. 


A. No, sir. 
Q. Was it read to you? 


Objected to. 


A. No, sir. 
Q. Were you made acquainted with its contents ? 


Objected to. 
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iv r A. No, sir. 


i / 5 fir Marshall wanted me to sign the paper. He said, “I want 
is / you to sign the paper ;” and I signed it. I was in the habit of doing 
everything of that kind, and had a great deal of confidence in him; 
and I never asked him what I signed. 

Q. You didn’t know. , 

A. No, sir; didn’t have any idea. 
‘ Q. I understood you to say that you never delivered that paper 

to Susan C. Marshall, your sister. 
145 A. No, sir; never had it in my hands except to sign it. 
Q. When did you for the first time learn that this paper I 

have shown you mentioned the Indiana-avenue property in ques- 
tion? 


Objected to. 


A. What you said to me now. 

Q. Then I understand you to say before to-day you bad no actual 
knowledge of having made the deed to Susan C. Marshall of this 
Indiana-avenue property in controversy in this suit. 


Objected to. 


A. No, sir. 3 

Q. Did you ever have any conversation on this subject with Mrs. 
Susan ©. Marshall on the subject of this deed to her? 

Objected to. 

A. No, sir. 

Q. You remember what was done with the paper when you signed: 
it—what was done with it—who took it, if anybody? | 

A. I don’t know. 

Q. Did you take it? 

A. No. 

Q. Did you let it alone after that? 

A. Yes, sir. 

J Q. I understood you to say you don’t know of any delivery hav- 
a8 ing been made of that paper to Mrs. Susan C. Marshall ? 
mo A. No, sir; never knew anything of the paper. 
| Q. Where was Mr. J. M. Marshall’s office when you signed this 

aper ? | 
146 . A Corner of Washington and Clark St. 

Q. What conveniencizes did he have, if any, for keeping 
papers and documents there? Did he have the usual vaults that 
real estate men have? 

ies A. Yes, sir. 
Q. Do you know whether he had any such conveniences, vaults, 
or safes at his residence ? 
A. I do not. 
Q. You don’t know that he had any, do you? 
A. No, sir; I do not. 


Adjourned to Monday, 2 p. m., October 18th, 1880. 
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SATURDAY, October 18th, 1880. 
Examination continued pursuant to adjournment. 


Present, as before. 


Cross-examination by Mr. WATERMAN: 


Q. Mrs. Noble, you speak of living at your father’s on Adams 
street; whereabouts on Adams street ? 

A. Between Clark and Dearborn. 

Q. You speak of having been present when Mrs. Marshall signed a 
paper. Did you read that paper ? 

A. No, sir. 

Q. Did you have any knowledge of its contents? 

A. No, sir. 

Q. ‘Did you examine the paper at all ? 

A. No, sir. 
147 Q. Do you remember whether you had it in your hands at 
all or not? 
A. I don’t think I did. 

Q. At what hour in the morning did you first see Mrs. Marshall? 

A. I was in the room pretty much during the night? 

Q. When you say pretty much, what do you mean by that? 

A. I mean that I was in the room before daylight and in the 
room quite late after bed-time; my room was on the same floor and 
nearly adjoining. 

Q. Where did you sleep during the night? 

A. I laid on the side of the bed. 

Q. On what bed—her bed ? 

A. No, sir; the children’s bed. - 

Q. That is, Mrs. Marshall’s children ? 

A. Yes, sir. 

Q. You say you were back and forth from Mrs. Marshall’s room 
during the night? 

A. Yes, sir. 

Q. Did you lie down to sleep in your own room ? 

A. Yes, sir. 

Q. And tien came back to Mrs. Marshall’s room before daylight? 

A. I should judge about five o’clock, perhaps. 

Q. Was she awake at the time ? 

A. Yes, sir. 

Q. What conversation did you have with her that morning, if 
any ? 

. A. No, sir; nothing, except she was in great pain. 

148 Q. You did have a conversation as to that, did you? 
A. Yes, sir. ? 
. At what hour was it that Dr. Hale came there? 
. Between six and seven. 
How long was ne there? 
. Well, I could not say—not long; I could not say exactly. 
Were you in the room while he was there? 
. Yes, sir. 
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. Did he have any conversation with Mrs. Marshall? 
. Yes, sir. | | 
Do you recollect what it was? 
. No, sir; it was just relative to her asking her how she felt. 
. Did she tell him how she felt? 
. She told him what pain she was in. 
Do you remember what, if anything, he said ? 
No, sir; not precisely what he said to her. | 
. You don’t you remember what was said ? 
. Nothing that he said to her; no, sir. 
Now, at what hour did Mrs. Marshall have her breakfast next 
morning? 
A. Well, it was the usual breakfast hour; the family had break- 
fast, and she had breakfast. 
Q. What was their usual breakfast hour? 
A. About half-past eight o’clock—half-past eight. 
149 Q. Had she had her breakfast at the time her husband 
came into the room? 
. I don’t remember. | 
Was it before or after he had had his breakfast that he came in? 
. It was after he had had his breakfast. 
What hour was it that he came in? 
Half-past eight, I think. 
Had i been in the room previous to that time that morning? 
Yes, sir. | 
When was he first in the room that morning ? 
He was in the room when I first went into the room. 
When you first went in there that morning ? 
Yes, sir. | ° SR, 
. Where did you remain during the night previcusly ? 
. In the room adjoining ; there was two rooms from the one she 
yas In. 
Q. Do you mean that it was a room with an alcove in it? 
A. Yes; there isan alcove in it; then there is a room that the 
children occupied, slept in. 
Q. Which room did he remain in during the night? 
A. I could not tell; he was in one of the rooms part of the time, 
and part of the time in the other. 
Q. He was in the room with Mrs. Marshall when you went in in 
the morning ? 
A. Yes, sir. 
150 Q. Did he remain there until you went to breakfast ? 
A. Yes, sir. 
Q. How long was he away to breakfast? 
A. 15 or 20 minutes. 
Q. Do you recollect whether he had any conversation with his 
wife before he went to breakfast ? : 
A. No, sir; I do not. 
Q. You don’t remember? 
A. No, sir. 
Q. How long was he away at breakfast ? 
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. I could not say. 
. I think you said the usual breakfast hour was eight o’clock. 
. Yes, sir. 
. Did you breakfasi at the usual hour that morning? 
. I think so. 
Did you have any conversation with Mr. Marshall that morn- 
ing prior to his going to breakfast? 
A. No, sir. 
Q. Do you recollect anything he said that morning prior to his 
going to breakfast ? 


O>O>rO> 


A. Not anything in particular. 
Q. Were you in the room when Dr. Noble came in? 
A. I don’t remember whether I was or not. 
Q. Do you remember when he came in ? 
A. No, sir. 
Q. Do you remember whether he was there or not when Mrs. 
Marshall signed the paper? 
151 A. Yes, sir; he was. 
Q. What was he doing ? 
A. He was lying on the lounge ponding the paper. 
Q. The morning paper? 
A. Yes, sir. 
Q. ens you remember how long he remained in the room? 
A. No, sir. 


Q. Do you.remember what conversation you had with him in 
the morning ? 

A. I don’t remember that I had any. 

Q. Do you remember whether he had any conversation with Mrs. 
~ Marshall before he went away in the morning or before she signed 
the paper ? 

A. No, sir. 

Q. Do you remember what the occasion was of his coming into 
the room that morning? 

A. No, sir. | 

Q. You say he was lying _ the lounge at the time she signed 
the paper? 

A. Yes, sir. 

Q. Was he accustomed to coming into that room in the morning 
and lying upon the lounge and read the paper ? 

A. Yes, sir. 

Q. He merely followed the usual custom in the morning ? 

A. Yes, sir. The room was used as a family room. 


‘152 = Q. There was a parlor in the house, but that was on the 
floor below ? 
A. Yes, sir. 


Q. You don’t iemnenialians how long he had been there at the time 
Mr. Marshall came in? 

A. No, sir. 

Q. I mean at the time he came in there and asked her to sign 
that deed ? 
A. No, sir. 
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Q. Did you have any conversation with Mrs. Noble after Mr. 
Marshall went away about Mrs. Marshall’s having signed this 
vaper ? 

A. I don’t remember that I did. 

Q. Did you have any conversation with your cousin who was 
there, Mrs. Boyer—that was the one that was there ? 

A. Yes, sir. 

Q. Then did you have any conversation with her about Mrs. Mar- 
shall’s having signed that paper, this deed ? 

A. No, sir. 

Q. When did you first, after Mrs. Marshall signed this deed, have 
any conversation with Mr. Noble about it? 

A. I think when he came home in the evening. 

Q. Then you did have some conversation about it ? 

A. Not about signing the paper particularly. 

Q. That was what I asked you, whether you said iapthing to Mr. 
Noble about it ? 

A. He "ga me what was the trouble with Sue and Mr. Mar- 

shall 
153 Q. I did not ask you what was said. I asked you whether 
you had any conversation about this deed. 

A. In the evening when he came home I think we did. 

Q. About this deed? 

A. Yes, sir. 

Q. Was there any trouble between Sue and Mr. Marshall so far 
as you know? 

A. No, sir. 

Q. When did you first have any conversation with Mrs. Boyer 
about signing this deed after it was done? 

A. I never had any. 

Q. When was your attention, after the signing of this deed, first 
called to the circumstances of it? 

A. It was at the time when the forcible-detainer suit was being 
called my sister spoke to me about it. 

Q. After that suit was brought? 

A. Yes, sir. 

Q. Up to that time your attention had not been called to the 
matter ? 

A. No, sir. 

Q. So up to that time you had not talked the matter over as to 
what did occur that morning? 

A. No, sir. 

Q. Now, you say that you said to Mrs. Marsh., “Sue, you had bet- 

ter be careful what you sign.” When was that said there? 
154 A. After she had signed it. : 
Q. How long after she had signed it? 

A. I don’t know; a few minutes. 

Q. Only a few minutes? : 

A. Yes, sir. 

Q. Before or after Mr. Marshall went away? 

A. After. 
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Q. Mrs. Noble, you were a witness in forcible detainer suit, were 
you not? 

A. Yes, sir. 

Q. A witness at the instance of Mrs. Marsh. ? 

A. Yes, sir. 

Q. And was examined then by Mr. Paddock, her attorney ”? 

A. Yes, sir. 

Q. And cross-examined by me as representing Mr. Paxton ? 

A. Yes, sir. 

Do you remember whether at that time you said anything 
about her being flighty or not in her natural state of mind at the 
time she signed this paper ? 

A. I don’t remember. 

Q. You don’t remember ¢ 

A. I don’t remember ; no, sir. 

Q. If it is the case that you did not say anything on those sub- 
jects at that time, why did you not? 

A. I was not asked, I suppose. 

Q. Did those matters occur to you at that time? 

A. I don’t remember. 

Q. You don’t remember ? 
155 A. No, sir. 
Q. Do you remember when they first did occur to you ? 

A. Well, I suppose they did, if I would sit down and think about 
her circumstances. | 

Q. I asked you if you remembered when the first occurred to you. 

.A. No, sir; I do not remember. 

Q. Do you remember when your first conversation with Mr. Marsh. 
upon that subject occured? . 

A. No, sir. 

Q. I mean on the subject of her having been flighty or out of her 
mind that morning ? 

A, No, sir. 

Q. Do you remember when you first conversed with Mrs. Marsh. 
upon the subject of her having taking morphine that morn- 
ing ? | 

A. No, sir. 

Q. At the time of the trial of the forcible-detainer suit where 
were vou living? 

A. At 1822 Wabash avenue. 

Q. Were you living at the same place when that suit was com- 
menced ? 

A. Yes, sir. 

Q. How near is that to where Mrs. Marsh. was then living ? 

A. I think it was about five blocks. 

Q. Were you on friendly terms with her at that time ? 

A. Yes, sir. 

Q. Did she, after the commencement of the forcible-de- 
156 tainer suit, talk with you about the matter ? 
A. About the case? 
Q. About the case. 


al 


t 


On Dye 


or a 


iin 2 wens 


> dee 


Ca 


em ned: 


SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 75 


A. Yes, sir. 

Q. Did she talk with you about the having signed the deed at 
any time upon which that suit is based ? 

A. She asked me if I remembered her signing the deed. 

_Q. That was prior to the trial of the forcible-detainer suit ? 

A. Yes, sir. 

Q. How long prior to that? 

A. I don’t remember. 

Q. Did you have more than one conversation with her about her 
signing that deed—the circumstances of her signing it before the 
trial of the detainer suit ? 

A. I don’t remember. 

Q. You don’t remember ? 

A. No, sir. 

Q. Don’t remember whether you had more than one conversation ? 

A. No, sir. 

Q. But you do remember that you conversed with her about it? 

A. Yes, sir. 

Do you recollect how long that was before the detainer case 
was tried? 

A. No, sir. 

Q. Did you have any conversation with Mr. Paddock upon the 

subject of her having signed that deed _ to your testi- 
157. ~=mony in the forcible-detainer case ? 
A. No, sir. 

Q. Did you have any such conversation with Mr. Marshall ? 

A. No, sir. 

Q. Mrs. Noble, did you or did you not at the trial of the forcible 
detainer case testify that Mrs. Marsh. was: flighty, out of her right 
mind, or had been taking morphine at the time she signed this 
deed ? 

A. I don’t remember. 

Q. You don’t remember ? 

A. No, sir. 

Q. Who in the room, at the time Mrs. Marsh. era that deed, 
gave any attention to the matter? 

A. I don’t - know. 

Q. Do you recollect whether the attention of any one was called 
to it but you own? 

A. No, sir. 

Q. Did any one assist in any of the preparations except yourself? 

A. Not that I remember. 

Q. This paper that you say you signed at the request of James M. 
Marshall, what did you do with it after you had signed it? 

A. I did not do anything with it. 

Q. Where did you leave it? 

A. I didn’t have it. 

Q. You signed it; did you leave it there? 

A. Yes, I did not ‘take it up; I did not touch it. 

Q. You signed it and left it with Mr. Marshall ? 
158 A. Yes, sir. 
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For him to do what he saw fit with it? 
Yes, sir. 
Do you recollect what time it was in the morning that Dr. 


Reed came there? 


It was later in the forenoon, along between 10 ana 11,I think. 


Q. Do you recollect whether he lanced the sore which Mrs. Mar- 
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shall had? 


I don’t remember. 
You don’t remember ? 
No, sir. 
Do you recollect what he did while he was there? 
No, sir. 
Were you in the room while he was there? 
Yes, sir. 
All the while? 
I think so. 
Who was the regular attendant of Mrs. Marshall at the time 
er illness—Dr. Hale or Dr. Reed ? 
Dr. Hale. 3 
How did Dr. Reed happen to come that morning ? 
He was sent for. 
Then it was a special occasion that he came that morning ? 
Yes, sir. 
Was Dr. Hale also attending the children ? 
A. Yes, sir. 
Q. The children were sick with the measles, were they? 
A. Yes, sir. 
How many of them were sick ? 
One. 
How ill was it? 


. I don’t remember particularly. 


So as to require constant attendance? 
Yes, sir. 

How old was that child? 

I don’t remember. 

And you say that child was sick in a room that opened out 
Mrs. Marshall’s room ? 

Yes, sir. 

Did you say you do not remember bine old that child was? 


t 


. I do not. 


Don’t you remember about how old it was? 


. She must have been two or three years old. 
. Which one of the children was it? 
. It was Susie. 


. Now, at the time that Dr. Hale was there that morning, did he 


also: Visit the child ? 


Yes, sir. 


Q. Were you in the room with him when he was attending upon 


A. 
Q. 


the elild ? 


No, sir. 
Do you know what he did for the child ? 
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. No, sir. | 

Do you know what he prescribed ? 

. No, sir. 

Did you have any conversation with him about the 
child? 

A. No, sir. 

Q. Did he have any conversation with you that morning? 
. Nothing, except about Mrs. Marshall. 

To whom did he give the directions concerning the child ? 

. I don’t know. 

Were they given to you ? 

. I think not. 

You don’t remember? 

No, sir. 

. May it not have been that the directions concerning the child 
ere given to you? 

me: I think not. 

Q. Who was taking care of the child? 

A. My cousin. 

Q. You mean that your cousin was taking care of the child and 
you were taking care of Mrs. Marshall ? 

A. Yes, sir. 

Q. That was the way the labor was divided? 

A. Yes, sir. 

Q. Now, this morning when this deed was signed had you any 
knowledge that the title to this homestead on Indiana avenue stood 
in Mrs. Marshall ? 

A. No, sir. ‘ 

Q. You had not? ? 

A. No, sir. 

Q. You did not know at that time Mr. Marshall had ever con- 
veyed that property to her or for her benefit ? 

A. No, sir. 
161 Q. When did you first know that any such conveyance as 
that by James Marshall to Thomas Marshall—when did you 
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_ know the deed of trust from James M. Marshall to Thomas Marshall 


for the benefit of Susie Larmon had been made? 

A. I don’t know that I knew anything about it. 

Q. You don’t think you knew anything about it? 

A. No, sir. 

Q. Up to what time do you think you did not know anything 
about it? 

A. I don’t know that I know anything about it. 

Q. Don’t know that you know anything about it? 

A. No, sir. 

Q. You were present during the trial of the forcible-detainer case, 
were you not? 

A. Part of it. 

Q. Now, this morning that you say Mrs. Noble signed a paper, 
were you aware that Mr. Marshall had any property on Prairie 
avenue? 
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A. Yes, sir. 
Q. What property did he have on Prairie avenue? 
A. I don’t know. ‘ 
Q. How did you know that he had any property there? 
A. Only from hearing them speak of the Prairie-avenue property. 
Q. Had you heard him speak of other property that he had in the 
city ? : 

A. I-don’t remember of any other. 

Q. Did he say anything as to the whereabouts of the Prairic- 

avenue property, where it was? | 
162 A. No, sir. | 
Q. Now, as to this Indiana-street homestead, had you any 

knowledge about how the title did stand ? 

A. No, sir. 

Q. Had no particular knowledge of Mr. Marshall’s business 
affairs ? 

A: No, sir. 

Q. Or Mrs. Marshall’s property interests ? 

A. No, sir. | 

Q. Was there anything in what Mr. Marshall said that morning 
to particularly fasten the remembrance of it upon your mind ? 

A. No, sir. 


Q. Mr. Marshall was at that time, so far as you knew, a man. in 


good credit and standing? eel 
A. Yes, sir. | 3 
Q. You so understood him to be? 


‘A. Yes, sir. : 

Q. And had then no reason for disbelieving anything he might 
say ? | | | 

A. No, sir. 


Q. Were you at that time on friendly, terms with Mr. Marshall ? 

A. Yes, sir. 

Q. And so continue? 

A. Yes, sir. 

Q. You speak of having signed a deed at his request, and say you 
would have signed anything he would have asked you to? 

A. Yes, sir. 

Q. I suppose that continued right along, did it? 

A. Yes, sir. 


163 Redirect examination by Mr. Pappock : 


Q. You have spoken, Mrs. Noble, of not having known of a deed 
from James M. Marshall to Thomas Marshall, in trust for the life 
of James M. Marshall. I will ask you whether you ever heard of 
such a deed ? 

A. No, sir. 

Q. Had you any understanding, prior to the time you signed this 
deed in Mr. Marshall’s office at his request, concerning the home- 
stead property on Indiana avenue having been placed in some way 
in trust for Mrs. Marshall’s benefit ? 


Objected to. 7 
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A. No, sir. 
Q. You did not know how the title did stand, either one way or 


the other? 


A. No, sir. 
Q. Had you any conversation with Mr. James M. Marshall as to 
his having put the property in trust for his wife ? 


Objected to. 
A. No, sir. 


The witness, Mrs. OPHELIA K. Noste, being recalled for further 
examination on behalf of the complainant i in the cross-bill, was ex- 
amined in chief by Mr. Pappock and testified as follows: 


Q. Mrs. Noble, do you know Mr. John G. Shortall ? 
A. Yes, sir. 
Q. How long have you known him? 
164 A. I think I have known him about 15 years. 
Q. State whether Mr. Shortall was at the house where your 
sister, Mrs. Marshall, resided on the 13 or 14 of February, 1872. 

A. No, sir. 

Q. State whether or not he came into Mrs. Marshall’s room on 
either of these days. 

A. He did not. 

Q. How well are you acquainted with the personal appearance of 
Mr. Shortall ? 

A. As well as I am with yours. 

Q. Do you remember hearing him testify on the trial of the de- 
tainer suit ? . 

A. Yes, sir. 

Q. State who did, on the 13 or 14 of February, come into Mrs. 
Marshall’s room besides the family and physicians. 

A. No one. 

Q. You have already testified that she did not leave her room on 
either of those days? 

A. Yes, sir. 

Q. I will ask you whether there is anything you desire to add 
with reference to your knowledge of a deed of trust of this home- 
stead property in favor of your sister, Mrs. Marshall ? 

[ knew that the property was for her and her children. 
Q. How did you learn that ; by looking at the deeds or by hear- 


Ing it In some way ? 


A. By hearing it. 
Q. When did you hear it? 
A. I don’t know. 
165 Q. When was it in reference to the date of your sister’s 
marriage, before or after? 

A. After. 

Q. Do you remember from whom you heard it? 

A. No, sir. 

Q. When did you hear it with reference to the time of signing 
this other paper in Mr. Marshall’s office yourself ; was it before that 
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that you had heard it? 
A. Yes, sir. 


Cross-examination by Mr. WATERMAN : 


Q. Were you in Mrs. Marshall’s room every moment of the day 


during the 14 of February ? 

A. No, sir, 

Q. At what time were you out? 

A. I don’t remember. 

Q. Did you go out to your meals ? 

A. Yes, sir. 

Q. Where did you take your meals? 

A. In the dining-room with the family, downstairs, on the next 
floor. 

Q. Were you in her room every moment of the day during the 
13th ? 

A.. No, sir. 

Q. Where did you take your meals that day ? 

A. In the dining-room. 

Q. Were you in her room every moment of the time during the 
15th? 


A. No, sir. 
| ‘Q. Where did you take your meals that day ? 
166 A. In the dining-room. 


Q. Were you in her room every moment of the time during 

the 9th, 10th, 11th, and twelfth of February ? 

A. No, sir. 

Q. Did you or not remain with her all the time during the 9, 10, 
11, 12, and 13, 14, 15 of February ? 

A. No, sir. 

Q. That is you were not ? 

A.-No, sir; I was not. 
. Did you take vour meals w ith the family during those days ? 
. Yes, sir. 
Do you recollect where you slept the night of the 9th ? 
. In my own room. 
With your husband ? 
. Yes, sir. 
Do you recollect where you slept on the night of the 10th ? 
. In my own room. 
Do you recollect where you slept on the night of the 11th? 
. In my own room. 
I will ask you the same question as to the 12th. 
. The same answer. 
How was it on the 13th ? | 
I was in and out of Mrs. Marshall’s room. 
How was it on the 14th? 
I was in and out of her room. 
How was it on the 15th? 
. I slept in my own room. 
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167 Q. Also on the 16th and 17th the same? 
A. Yes, sir. 
Q. Can you tell me the name of every person who called at that 
house on the 9th of February ? 
A. No, sir. : 
Q. Can you tell me the name of every person who saw Mrs. Mar- 
shall on the 9th of February ? | 
A. No, sir. 
Q. Can you tell the name of every person who saw her on the 10 
of February? 
A. No, sir. 
Q. Or who called at the house on that day ? 
A. No, sir. 
Q. Can you tell me the name of every person who called there or 
saw her on the 11th? 
A. No, sir. 
Q. On the twelfth ? 
A. No, sir. : 
Q. Do you know of your own knowledge that Mrs. Marshall did 
not see Mr. Shortall on the 9th of February ? : 
A. Yes, sir. : 
Q. How do you know if you were not present; how could you 
know of your own knowledge ? 
A. I know she was confined to her room, and no one was allowed 
or admitted to see her except her family physicians. __, 
Q. Do you know of your own knowledge that no one was admitted 
to her room ? ; 
A. Yes, sir. ' 
168 Q. And you were not present? : 
A. Yes, sir. 
Q. How do you know of your own knowledge that no one was 
admitted to her room ? 
A. Because I knew no one was allowed to go in. 
Q. That is merely an inference, because there was such a restric- 
tion as to persons being admitted to her room ? 
A. Yes, sir. 
Q. And it is a mere inference on your part that Mr. Shortall was 
not there at such a time, on the 9th? 
A. Yes, sir. 
Q. And it was so as to the other days of which you spoke? 
A. Yes, sir. 


Redirect examination by Mr. Pappock: 


Q. Mrs. Noble, when you went out of the room to take your 
meals to the dining-room, how far was it from the front door? 

A. A little further than from here to the door; should think about 
thirty steps. 

Q. The length of how many rooms was it? 

A. The length of two rooms. 

Q. The parlor was the front room ? 

A. There are two pazlors; it was the length of the two parlors. 
11—608 
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Q. Could you hear the ringing of the bell and the opening of the 
front door from where you were in the dining-room ? 
A. Yes, sir. 
169 (). If any one had come to the front Joor and had been 
admitted to the house while you were out of Mrs. Marshall’s 
room would you have known it? 


Objected to. 


A. Yes, sir. 
Q. If any one had come to the front door and rung the bell and 
been admitted would you have heard it? 


Objected to. 


A. Yes, sir. 

Q. How frequent were your absences from Mrs. Marshall’s bed- 
room on the morning of the 14th of February, 1872, from eight 
o’clock in the morning until the midday of that day ? 


Objected to. 


A. I don’t think I was out of the room at all. | 

Q. Who had charge during the 13th and 14th of February, in that 
household, of the matter of admitting visitors at the house or receiv- 
ing them ? 


Objected to. 
_ A. The servant girl; I generally saw who was visiting. 


Recross-examination by Mr. WATERMAN: 


Q. I think you said you did not remember when Dr. Hale first 
called to see Mrs. Marshall ? 
A. No, sir; I don’t remember. 


By Mr. Pappock: Do you mean when he first called? 


Q. Yes, when he first called, were you present on every 
170 ~—occasion when he called to see her, Mrs. Marshall ? 
A. Y es, sIr. 
Q. Are you sure about that? 
A. Yes, sir. 
Q. Yet you cannot tell when he first ealled ? 
A. No, sir. 
—Q. And cannot tell when he last called ? 
A. No, sir. 
Q. Nor can you tell how many calls he made ? 
A. No, sir. 
Q. How do you know then that you were present every time that 
he called ? 
A. Because I did not go away while she was sick. 
Q. Well, howdo you know you were there at the same time he was ; 
you were not present always? 
A. Because he left in the morning. 
Q. You inferred that he did not call — you were present ? 
A. Yes, sir. 
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Q. This Dr. Hale is he Dr. E. M. Hale? 

A. Yes, sir. 

Q. And he is now practicing in this city ? 

A. Yes, sir. 

Q. Mrs. Noble, do you remember whether after Mr. Reed was there 
that morning Mrs. Marshall was relieved somewhat of the pain she 
had been suffering ? 

A. I think she was easier. 

Q. In consequence of some operation that he performed ? 

A. I don’t remember. 
171 Q. You don’t remember ? 
A. No, sir. 
OPHELIA K. NOBLE. 


Subscribed & sworn to before me this 18th day of October, 1880. 
H. W. BISHOP, 
Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. Paxton, Complainant, 
v8. 
JAMES M. MARSHALL et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 18th day of October, A. D. 1880. 


Present: George L. Paddock, Esq., of counsel for the complain- 
ant, and A. N. Waterman, Esq., counsel for the defendants in cross- 
bill. 


ELizaABETH Boyer, a witness on behalf of the complainant in 
cross-bill, being first duly sworn, was examined in chief by Mr. Pap- 
DOCK, and deposes and says as follows: | 


172 Int. 1. Please state your name, age, residence, and occupa- 
tion. 

Ans. Elizabeth Boyer. 

Q. What is your full name? 

A. Elizabeth Boyer. 

Q. Where do you reside ? 

A. 1535 Michigan avenue. 

Q. How long have you lived in Chicago? 

A. About 15 or 16 years. 

Q. Where were you living in February, 1872 ? 

A. With Mrs. Marshall, 930 Indiana avenue. 

Q. Is she a relative of yours? : 

A. Yes; she is my cousin. , 

Q. Do you remember testifying in a case between Mr. Paxton and 

rs. ee the present complainant, in the United States court ? 

_A. Yes, sir. 
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af Q. When was it? 
4 A. In March. 
A i Q. Of what year ? 

A. 1880. 

Q. I will ask you, Mrs. Boyer, if you were present on an occasion, 
if in February, 1872, when Mrs. Marshall and her husband, James M. 
HE Marshall, and others were present at their residence, 930 Indiana 
if avenue, and a certain paper was signed by Mrs. Marshall? Were 

: you present on that occasion ? 

i A. Yes, sir. 
1 Q. Please give the time when that took place—that signing—the 
: day of the month and year, if you remember. 
173 A. The 14th of February, 1872. 
Q. At what time in the day? 
A. Between eight and nine o'clock, I think. 

Q. Will you state in your own language. Go on and state what 
occurred on this occasion, what was done by the parties present, who 
were present, and what was said... 

A. Well, I remember Mr. Marshall coming in from breakfast and 
taking a paper out of his pocket, and asking Mrs. Marshall to sign. 
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(By Mr. WateRMAN: I object to any statement tben made by Mr. 
Marshall or Mrs. Marshall.) 


And I remember she did sign it, and he took the paper and put it 
in his pocket, and took his hat and started down town; went to the 
door and started down town. 

Q. Who were present besides yourself? 

A. Dr. Noble and Mrs. Noble and myself; I don’t remember as 
there was any one else in the room. 

Q. Can you remember anything that was said by Mr. Marshall on 
this occasion or by his wife? 

A. I remember he said, “I wish you would sign this paper.” She 
made some objections, but signed it; [ don’t remember the particu- 
lars of what was said. 

Q. Do not remember the particulars of what was said ? 

A. No, sir. 
174 =Q. How long did this affair take from the time he came 
and spoke of the paper until he went away with it? 

A. I cannot state the exact time. 

Q. About? 

A. I should judge but very few minutes. 

Q. In what room was it? 

A. In the front room, second floor. 
Q 
A 
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. Where was Mrs. Marshall at that time? 
. She was in bed. 
. Was she sitting up in bed or lying down ? 
A. Lying down. 
Q. What was Mrs. Marshall’s condition of health, if you know, at 
that time?: 
A. She was very sick at that time, suffering with very severe pain. 
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Q. How do you know she was suffering with pain; what exhibi- 
tions of suffering were there ? 

A. She complained; had physicians called; evidences that others 
show when they suffer pain. 

Q. What was the nature of her complaint? 

A. I think the doctor called it a fistula. 

Q. What was the complaint as to there being suffering? Please de- 
scribe how her complaints were ? 

A. She would complain of the fistula paining her so much. 

Q. How long had she been sick ? 

A. I should judge a week or ten days. 

Q. Was she sick before this time ? 

A. Yes, sir. 3 

Q. Did she remain sick on the 14th of February ? 
175 A. Yes, sir. 
, Q. How long after that? 

A. I should judge it was two weeks, probably, before she left her 
room. 

Q. Do you remember whether she left her bed on that day, the 
14th? | 

A. No, sir; she did not. 

Q. You speak of doctors; what doctors were attending her? 

A. Dr. Hale had been attending her, and Dr. Reed was called that 
morning. 

Q. What was her condition the day before, on the 13th of Feb- 


 ruary? 


A, She was quite sick. ' 

Q. How was it in comparison with her condition on the 14th— 
about the same or better or worse? 

A. I think she was worse the 13th, 14th, and 15th, for a few days; 
she was very bad those few days. 

Q. Do you know whether any one besides the members of her fam- 
ily and the physician were in her room on the 14th of February? 

A. I know tkere was not. 

Q. How was it as to the 13th of February? 

A. No one was there tbat day. 

Q. Do you know whether Mr. John G. Shortall was at the house 
on the 14th of February? 

A. No, sir; he was not. 

Q. Was Mr. Shortall there on the 14th of February, in Mrs. Mar- 
shall’s room? 

A. No, sir. 
176 Q. Have you ever seen Mr. Shortall ? 
A. Yes, sir; I have seen him. 
Q. Do you know him by sight? 
A. I know him by sight. 


Cross-examination by Mr. WATERMAN: 


Q. When did you ever see Mr. Shortall? 
A. Well, I have met him; at least he was pointed out to me a long 
time ago as being Mr. Shortall. I just knew him by sight. 
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_ When was it he was pointed out to you? 
. I cannot tell the exact time; it was before that. 

. How long before that? 

. I cannot tell. | 

. And you say he was merely pointed out to you by friends? 

. Yes, sir. 

. That was the only way you knew who he was? 

. Yes, sir. 

. What sort of a looking man was he? 

. A stout-built man, light complexion. 

. What was the occasion of his being pointed out to you? 

. Just made the remark that [that] was Mr. Shortall. 

. Did it make any particular impression on your mind? 

. No; I only remembered him as I would you or any one else I 


PAXTON. 


SUSAN C. KNIGHT, &C., VS. JAMES W. 


had seen before. 
Q. There was nothing remarkable to impress it on your 
mind? | 


. No, sir. 


What day was Mrs. Marshall taken sick on this occasion ? 

I don’t remember. 

What day was it that she was first confined to her room ? 

1 cannot remember the day. 

What day was it that a physician was first called ? 

He had been probably a week before that—I cannot remember 


the day, just the day precisely: 
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. What Dr. Hale was this? 


. He isa Doctor Hale that resided on 22d street. 
. Is it Dr. E. M. Hale? 

. I don’t know his initials; Mrs. Marshall knows. 
. Where does he have his office now ? 


On 22d St., at his house. 


. Whereabouts is his house? 

. Between Prairie avenue and Calumet. 

. Where was this that Mr. Shortall was pointed out to you? 
. In a street car? 


How long prior to this, 1872? 


A. few months, I think. 


You had noé introduction to him ? 
No, sir. 
Never have spoken to him? 
A. No, sir. 
a Never saw him on any + allie occasion than that ? 
I think I have since. 
mace what day was it that Mrs. Marshall recovered from her 


illness so as to be able to leave the house? 


A. 
Q. 


That I don’t remember. 
Do you remember what day she was so recovered as to be able 


to sit up? 
A. I don’t remember that. 


not ? 


Q. Do you remember whether a child was sick at that time or 


} 
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A. There was one of them sick with measles. 

Q. And you were in charge of that child? 

A. Yes, sir. 

Q. Do you remember when that child was taken ill? 

A. She was taken sick during Mrs. Marshall’s illness. 

Q. Yes, but can you tell me the day when the child was taken 
ill? 

A. No, sir. 

Q. Can you tell me the day of the month when the child was 
taken ill? 

A. I think, probably, the 10th. 

Q. Do you ‘remember whether it was the 10th or the 8th ? 

A. I don’t remember. 

Q. Did you have charge of that child of Mrs. Marshall? 

A. Well, the rooms communicated and a part of the time the 

child was kept in the front room, and when she was in there 
179 Iwasthere altogether part of the time in the room adjoin- 
in 

Q. When the child was in the room adjoining you were in that 
room? 

A. The rooms were made so as to communicate and I could see 
from one room to the other, so [ could bein both rooms at the same 
time. 

Q. You could not be in both rooms at the same time aecording to 
the present physical constitution of things? 

A. Well, no; she would drop asleep and would be in the same 
room. 

Q. The child would drop asleep and you would be in the room 
with Mrs. Marshall ? 

A. Yes, sir; she would, when she was alot be taken into Mrs. 
Marshall’s room. 

Q. When she was awake she was taken into the room where Mrs. 
Marshall was ? 

A. Yes, sir. 

Q. Was the child pretty sick ? 

A. Yes; had quite a high fever. 

Q. Who performed such offices as were necessary for the child, 
prepared its food, &c. ? 

A. The nurse girl. 

Q. Who was the nurse girl ? 

A, I think she was called Mary; I did not know her other name. 

Q. What did you do about taking care of the child? 

A. Gave it its medicine, just seeing that it was kept warm, such 
care as it ought to have; we did not trust it to the nurse girl to go 

into the nursery. 
180 Q. Were you in that room all the while on the 14th of 
February ? 

A. Yes; that was her sickest day. 

‘ Q. And you were not out of the room at any time during that 
( =» & 
A. No, sir. 
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Q. Were you out of the room at any time during the previous 
day ? | 
A. I don’t think I was; I don’t think I was on the 15th. 
Q. How many days were you in constant attendance on Mrs. 
Marshall in that manner? 
' A. Those three days. 
Q. Now, were you, during those three days, out of the room for a 
moment? 
A. Never, except when Mrs. Noble was there 
Q. Then you were out of the room when Mrs. Noble was there? - 
A. I was out to take my meals. 
Q. Then you were out during the three days? 
A. Yes, sir. 
Q. Whereabouts did you go to take your meals? 
A. Into the dining-room, on the parlour floor. 
Q. Are you quite sure that there was no other occasion when you 
went out of the room ? 
A. Yes, sir. 
Q. Did Mr. Marshall come home that day to dinner? 
A. No, sir. 
Q. What time in the morning was it when he went away ? 
| A. About half-past eight, I think. 
181 Q. What time did he get home at night? 
A. Between five and six. 
Q. Where did he come when he got home—right up to his wife’s 
room ? 
A. Yes, sir. 
Q. Was Mr. Marshall in the habit of coming home to his dinner 
at that time? 
A. No, sir. 
Q. And during his wife’ s illness did he do as to that just as he had 
been in the habit of doing before ? 
A. Well, I don’t remember. 
Q. You don’t remember how that was? 
A. No, sir. | 
Q. Do you remember whether he went to his business at his cus- 
tomary time? 
A. I think he did. 
Q. At about the usual hour ? 
A. Yes; I think so. 
Q. And came home at the usual hour ? 
A. I could not say ; I think so. 
Q. How was he these days—the 13th, 14-, and 15th—did he go to 
his business about the usual hour ? 
A. I don’t remember, except on the 14th and 15th. 
Q. How was it on the 14th—did he go to his business at the usual 
hour? 
A. Yes, sir. 
Q. On the 13th, 14th, and 15th, did he return to his house about 
the usual hour ? 
A. I don’t remember that there was any change. 
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182 Q. Do you remember at all at what hour Mr. Marshall came 
home on the 13th, 14th, and 15th? 

A. I don’t, except on the 14th ; came home that day between five 
and six. 

Q. How do you remember that ? 

A. I remember that it was Valentine’s day, and the children were 
interested about it. 

Q. You remember that he came home, then ? 

A. Yes, sir. 

Q. Do you remember at what hour ? 

A. Between five and six. 

Q. Do you remember on those days whether he came home to din- 
ner or not? 

A. I do not. 

Q. Do you remember at what hour he came home on any day for 
a week prior to the 14th ? 

A. I do not. 

Q. Do you remember. whether he came home to dinner on the day 
subsequent to the 14th ? 

A. I do not. 

Q. If he had come home that day, would you not have been pretty 
apt to have known it and remembered it? 

A. Yes; I think so. 

Q. Now, after Mr. Marshall went away, did you have any conver- 
sation with Mrs. Marshall about what had taken place? 

A. No, sir. | : 

Q. Did you have any conversation about that until afterwards? 

A. No, sir. 
183 Q. Did you have any up to the time this forcible-detainer 
suit was tried? | 

A. I think not. 

Q. Then your attention was not called to this for a number of 
years afterwards up to the time when the forcible-detainer suit was 
tried ; you were a witness in that trial, were you not? 

A. Yes, sir. 

Q. Mrs. Boyer, you were a single woman at that time? 

A. Yes, sir. 

Q. How long afterwards were you married ? 

A. Three years. 

Q. How do you remember that it was in 1872? 

A. For different reasons. I remember one is—I remember it was 
a year after the big fire; that is one reason particularly that I re- 
member it. 

Q. Is there any other reason ? 

A. Well I remember on account of some friends that had been 
visiting at Mr. Marshall’s—things that occurred at that time. 

Q. Some friends that had been visiting her prior to that time? 

A. Yes, sir. 

Q. Well, now, but for those two circumstances, could you have 
told that it was in the year 1872 at this period of time? 

A. That is, those two things? 
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Q. Yes. 


184 A. Yes, I can remember other years; I can for some other 


reasons; I can thik of some other reasons why. 


Q. You can think of some other reasons w hy you think it was in 


1872? 
A. Yes; surrounding circumstances. 


Q. Well, divested of any circumstances that fix your attention to 
it, could you remember the date, so far as that year is concerned, of 


events in your life? 
A. I could not. 


Q. Unless there is circumstances to fasten the date you, like other 


people, could not remember ? 
A. No; I say I could not. 
Q. Had you had any conversation with Mrs. Marshall that morn- 
ing prior to her signing this paper? 
A. Regarding that, you mean ? 
Q. Regarding any thing. 
A. Yes; had spoken to her about herself. 
Q. You had talked with her about herself? 
A. Yes. 
Q. And she had told you about how she felt? 
A. Yes, sir. 
Q. About how long before this signing ? 
A. Early in the morning. 


(. Had you had conversations about how she felt more than once ; 


had she talked to you? 
A. QO, yes. 
v. Was talking right along ? 
. We often spoke of how she felt. 
ny A short time previous to her signing the paper ? 
A. Yes, sir. 
Q. Did she speak to you as to how she felt after her husband went 
away ? 
185 A. She did at different times during the day. 
Q. Did she, shortly after her husband went away, speak 
about how she felt ? 
A. I don’t remember. 
Q. Was she complaining a good deal ; complaining of pain, telling 
how she felt all along in the menial 
A. QO, yes. 
Q. And you had talked with her more or less on that subject that 
morning ? 
A. Yes, s 
Q. Did een have any conversation during that morning with the 
Dr. about Mrs. Marshall ? 
A. Either Dr. Hale or Dr. Reed? 
Q. Yes, Dr. Hale or Dr. Reed ? 
A. No, sir; I did not myself. 
Q. Did you have any conversation at all with Dr. Hale that morn- 
ing ? 
a. Nothing but about the child. 
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Q. Do you recollect about what — he left? 

A. He left different medicine—homeopathy—he ‘left different 
medicine. 
Do you recollect what he said about Mrs. Marshall ? 
. No, sir; I do not. 
How long was he there in the morning ? 
. A few minutes. 
How long was Dr. Reed there when he was there? 
. Buta short time. 
Did he lance the sore that Mrs. Marshall had ? 
I don’t remember. 

Q. Were you present while he was there? 


Pee 


POPOPO 


186 A.. I was in the room; he was by the bed; but the bed was 
in an alcove, and I was in another part of the room. 
Q. You did not see what he was doing? 
A. No. 
Q. Do you remember how long he was there ? 
A. A few minutes. 
Q. Do you remember whether she was in less pain, easier, after 


Dr. Reed was there ? 

. I do not remember. 

And do not remember how long he staid there? 
He staid there only a short time. 

What time of day was that ? 

Between ten and eleven, I think. 


POrOP: 


Redirect examination by Mr. Pappock : 


Q. Were you ever present on more than one occasion when a deed 
was presented by Mr. Marshall to his wife and signed by her ? 

A. No, sir. 

Q. You say that you remember that this occurred on St. Valen- 
tine’s day ? 

A. Yes, sir. 

Q. What enables you to remember that ? 

A. The children always had been in the habit of taking great in- 
_ terest in the 14th; on that day we could not give them the attention 
they were used to, on account of the sickness of Mrs. Marshall. 

Q. Do you remember that this was after the fire of 1871? 

. Yes, sir. 
Q. Where were you on St. Valentine’s day of 1873? 


187 A. I was there. 
Q. Where were you on Valentine’s day of 1874? 
A. I was at Mrs. Marshall’s. 
Q. Where were you on Valentine’s day of 1875? 
A. I was married then. 
Q. Where were you living? 
A. I was boarding on Indiana street, 880. 
Q. Then you had left Mrs. Marshall’s by Valentine's day of 1875? 
A. Yes, sir. 
Q. Did you see Mr. Shortall at the time he testified—at the time 


of the trial of the forcible-detainer suit? 
A. Yes, sir. 
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Recross-examination by Mr. WATERMAN: 


Q. Mrs. Boyer, were the children in that room at the time this 
paper was signed ? 

A. I think not. 3 

Q. Mr. Paddock has spoken of this being a deed; do you know it 
was a deed she signed at that time? 

A. I do not, but it was spoken of as a paper. 

Q. You don’t know what it was she signed ? 

A. I do not. | | 

Q. Do you recollect whether anything was done towards helping Hy 
the children enjoy that day, Valentine’s day? f 

A. I think Mrs. Marshall was very nervous and did not like to 

have them in the room, but I think they came in through | 
188 the back way and came into the room and had some directed, 
but they did not have the time they usually had. 

Q. When was it that you were married? 

A. In 1875. 

Q. Yes, but at what time? 

A. The 22d day of September. I think I have. made a mistake, 
because I was there in 1875, too. You asked me where I was Val- 
entine’s day, 1875. 4 

Q. by Mr. Pappocx: I asked you if you were remaining at Mr. | 
Marshall*s Valentine’s day, 1875. 

A. I was. 


Further redirect examination by Mr. Pappock: | 


Q. Then, with that correction, I will ask you where you remained 
on Valentine’s day of 1876; whether at Mrs. Marshall’s. 

A. No, sir. ; 

Q. I understand you to say that you remember no other occasion 
on Valentine’s day, or any other day, except the one you have 
spoken of, at which Mrs. Marshall signed a paper and you were at Tr 
her house? 

A. No, sir; there was not. 

Q. Who were present on this day? 

A. Dr. Noble and his wife and myself. 
Q. You did not read this paper yourself? 
A. No, sir. 
Q. Please state what it looked like, if you remember. 
189 A. It was a paper folded as I have seen deeds before; had 
the appearance of a deed—of deeds that I have seen before; 
that is all I could say. ) 
Q. Several folds? 
. Yes, sir. 
Q. Not a mere scrap of paper then ? 
A. No, sir. 


Recross-examination by Mr. WaTERMAN : 


Q. Where were you when you saw it? 
A. I was in the room. 
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Q. Whereabouts in the room? 

A. I was near the stove. 

Q. What were you doing? 

A. I was making a poultice. 

Q. Well, were you giving your attention to the poultice or to the 
deed 

A. I could not help seeing what was going on. 

Q. You were giving your attention to the poultice and to the deed 
also? 

A. Yes, sir. 

Q. Didn’t you get the poultice and tle deed somewhat mixed up ? 

A. No, sir; I got the poultice all right and saw the deed also. 

Q. You recognized the fact that your duty was mainly with the 
poultice, did you not? 

A. Yes, sir. 

Q. And you considered it of more importance to look at the poul- 
tice than the deed ? 


A. Yes, sir. 
Q. ‘fhe deed was a matter you were not concerned about 
then ? 


190 A. No, sir. 
Q. You made the poultice all right whether the deed was 
right or not? 

A. Yes, sir. 

Q. Now, where did you say you were on Valentine’s day of 1876 ? 

A. I was boarding at 880 Indiana street. 

Q. Were you at home that day? 

A. Yes, sir. 

Q: Do you remember whether you came down town shopping that 
day ? 

A. No, sir; I was not. 

Q. When did you say you were married ? 

A. The 22d of September, 1875. 

Q. Now, this paper that — say looked like deeds that you had 
seen, did it resemble all the deeds that you had seen ? 

A. It was similar; I mean it was folded like them, and about the 
amount of paper, thickness, I should think. 

Q. Will you describe in what way the deeds which you had seen 
anterior to that were folded ? 

A. They were folded over twice, and in length about six inches or 
more, and, I think, on the outside was a little soiled as though it 
had been handled. 

Q. Now, were the deeds that you had had anterior to that com- 
posed of more sheets of paper ? 

A. More. 

Q. Where had you seen deeds ? 

A. I had seen two deeds belonging to my father years ago. 
191 Q. Composed of a number of sheets of paper? 
A. I think so; yes, sir. 

Q. Did you remember about that then? 

A. Yes, sir. 
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Q. Did it occur to you at the time that this was like deeds you 
had seen your father have ? 

A. Similar. 

Q. That occurred to you at the time? 

A. I don’t know that it occurred to me at that time; — has since. 

Q. Describe again just how vou said it was folded—this instru- 
ment. 

A. It was folded over twice and about three inches wide, I should 
judge, six or eight inches long. 

Q. And seemed to be soiled on the outside ? 


A. Yes, sir. 
ELIZABETH BOYER. 


Subscribed & sworn to before me this 18th October, 1880. 
H. W. BISHOP, 
Master in Chancery of the United States Circuit Court of the 
United States for the Northern District of Illinois. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. , 


192 James W. Paxton, Complainant, 
vs. 
JAMES M. Marsua tt ef al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 18th day of October, A. D. 1880. 


Present: George L. Paddock, Esq., of counsel for the complainant 
in cross-bill, and A. N. Waterman, Esq., of counsel for the defendants 
in cross-bill. 


SAMUEL P. NoBLE, a witness on behalf of the complainant in cross- 
bill, being first duly sworn, was examined in chief by Mr. PAppock, 
and deposes and says as follows: | 

Int. 1. Please state your name, age, residence, and occupation. 

Q. What is your name? 

A. Samuel P. Noble. 

Q. You are called a Dr. What is your profession. 

A. Iam a dentist. 

Q. How long have you been in business in Chicago? 

A. Since 1863. . 

Q. You testified, I believe, on the trial of this detainer suit fei 
Paxton against Marshall, in the United States court ? 

A. Yes, sir. 

Q. Were you present, Dr., on the occasion of the signing of 
193 a deed or paper by Mrs. James M. Marshall at her residence, 
— 930 Indiana avenue, some time in February, 1872? 

A. I was present that morning, the 14th day of February, when 
a paper—a legal paper apparently—was signed. 

Q. Please state who else was present on that occasion, and what 
occurred—what was said by the parties back and forth on the 
occasion on that matter ? 
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A. I had been to breakfast prior to Mr. Marshall; went to my 
breakfast and returned and returned and wanted to look at the paper, 
the morning paper, and I went into that room, as I would in the 
morning, and threw myself on the lounge and picked up the Tri- 
bune and was reading it. Mr. Marshall hardly ever went to break- 
fast until every other person had got through ; he was peculiar about 
that, and waited until everybody had got through; he came back 
and went to the closet and opened the door, put his hand in the 
pocket, and took out a paper and says, “ Sue I want you to sign tnat 
paper quick ; I am in a hurry this morning.” That is as near about 
as I could say; I could not say the very words; that is my re 
membrance. . 


By Mr. WaTERMAN: Statements of Mrs. Marshall objected to. 


Well, I was reading or looking over the morning paper 

194 = and Mrs. Marshall was sick and notin very good humor, and 
there was some talk ; it was not an unusual thing; they some- 

times had considerable talk, and there was talk enough that morn- 
ing to attract my attention ; and I thought to myself I had better 
get out of the room. Finally she asked Mrs. Noble, who was writing 
or directing some valentines, if I recollect, at the desk; she was 
writing for the children ; and finally she asked my wife to hand her 
a pen and she raised up on the bed and signed the paper ; thev had 
a book—she asked for a book—and she wrote on the face of a book ; 
the paper was put on a book and she said, after a good deal of talk, 
“Thank God there is one piece of property I can’t sign the deed for.” 
That is my recollection ; I remember it just as well as if it was yes- 
terday ; and he took the paper and went away, went out, and I laid 
there until 10 o’clock—about 10 o’clock—when I went to the office. 

Q. What did this paper look like, Dr.? 

A. It was a legal document, like an ordinary legal document. I 
supposed it was a deed or mortgage, something of the kind; I didn’t 
know what it was. 

Q. Have you stated who were present besides yourself? 
195 A. Mrs. Noble, Mrs. Marshall, Mr. Marshall, two children, 
and I don’t know whether Mrs. Boyer was in the room or 
not. | 

Q. Were they the children of Mrs. Marshall that were in the room ? 

A. Yes, sir. | 

Q. You staid there until about ten o’clock? 

A. [staid there until just before ten o’clock; I had an appointment 
at ten with Mrs. J. M. Higgins at ten. 

Q. Where is your office? 

A. On the corner of 18th St., a frame house there which has just 
been sold. | 

Q. Are you still practicing dentistry ? | 

A. For the last two years I have given up most of my practice; I 
am only working for some few friends and some patients; aim in bad 
health. 

Q. Do you know Mr. John G. Shortall ? 
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A. I know him now; I never saw him to know him until I saw 
him at this forcible-detainer trial. 

Q. State whether, so far as you know, Mr. Shortall was in Mr. 
Marshall’s house the 14th day of February, 1872. 

A. He was not here when I was there; I was not there until 8 
o'clock ; he might have been there before 7 or 8 o’clock, but while I 

was there he was not there; I left the house and returned atsix. 
196 Q. Iam asking whether he was there to vour knowledge? 
A. No, sir; he was not. 

Q. Was he there to your knowledge on the previous day, the Sth? 

A. No, sir; if he was I would not have known it. 

Q. You don’t know that he was not there? 

A. No, sir; I did not know the gentleman. 

Q. State what you observed as to Mrs. Marshall’s health at that 
time, whether she was sick, in pain, or not? 

A. She was sick in bed—very much out of humor, I understood 
from my wife. 

Q. No matter. 

A. I know she was sick in bed at the time,and had been for days 
before. | 

Q. Did she remain sick for some time after that? __ 

A. I suppose so; it was a natural consequence from what 1 knew. 

Q. What were her actions on that occasion indicative of sickness 
or suffering ? 

A. She was suffering fearfully. 

Q. What were the outward indications of that, if you know ? 

A. I know nothing, only what I heard was the case, but she was 
sick in bed,complained fearfully, and very much out of patience with 
everything and everybody, so much so that it was unpleasant to stay 
in the room. 

Q. Have you given the substance of what took place on that 
197 occasion—of the signing of the paper ? 
A. I guess so unless something was suggested. 


Cross-examination by Mr. WaTERMAN: 


Q. You testified, Dr., upon this matter in the forcible-detainer 
case ? 

A. Yes, sir. 

Q. You say the conversation between Mr. and Mrs. Marshall was 
somewhat acrimonious and unpleasant, and that you thought vou 
had better get out of the room? 

A. I thought of doing so; was sorry I was there. 

Q. It is not pleasant to hear a husband and wife disagree ? 

‘A. No, sir. 

Q. And they seemed to be having some disagreement that was un- 
pleasant for you to listen to? 

A. It was unpleasant to hear. 

Q. That disagreement arose out of this paper? 

A. Out of this paper. I suppose; I was reading the paper; don’t 
know what it arose from; she was sick [and] was awfully out of 
humor. 
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Q. Do you recollect what you were reading ? 
A. It was the 14th day of February ; hy do not; I pledge you 

my word I do not. ? 
Q. Mr. Marshall went away that morning before you did? 


198 A. Yes; said he was in a hurry—‘ Sue, sign this paper 
quick; I want to be at the office this morning; I have got 


some business.” 
SAMUEL P. NOBLE. 


Whereupon the further examination of witnesses in this case was 
adjourned to 3 o’clock p. m. of Thursday, October 21st, A. D. 1880. 


Subscribed & sworn to before me this 18th October, 1879. ° 
H. W. BISHOP, 
Master in Chancery of the Circuit Court 
of the United States for the Northern District of Illinois. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. Paxton, Complainant, 
v8. 
‘JAMES M. MARSHALL and Others, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 21st day of October, A. D. 1880. 


Present: Mr. Waterman, for complainant; Mr. Paddock, for de- 
fendants. 


Dr. Epwin M. H ALE, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Pappock, and de- 
poses and says as follows: 


199 Int. 1. Please state your name, age, residence, and occu- 
ation. 

Ans. Edwin M. Hale; residence, Chicago; occupation, physician. 

Q. You practice in Chicago? 

A. Yes, sir. 

Q. How long have you been in Chicago in the practice of med- 
icine ? 

A. 16 years. 

Q. Do you know Mrs. Susan C. Marshall, the defendant in this 
case ? 

A. I do. 

Q. What professional relations, if any, have you sustained towards 
her and her family? 

‘A. Ihave been their attendant physician nearly all the time I 
have been here, 13 or 14 years. 

Q. Have you been during all this time a general practitioner of 
medicine in the city of Chicago? 

A. Yes, sir. 

Q. Did you have professional relations with Mrs. Susan C. Mar- 
shall during the month of February, 72? 
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A. I did. : | 

Q. In what way and on what occasion ? 

A. She was very il] from the fact of inflammation of the hem- 
orrhoidal veins, known commonly as piles. A supperation occurred, 
attended with very great pain. I attended her from the Ist to the 
17th of February.’ : 

Q. In that year, 1872? 

A.. Yes, sir. 
200 Q. I will ask you whether you saw her on the 14th of 
February ? | 

A. Yes, sir; I visited her every day during that time from the 
Ist to the 17th. : | 

Q. Do you know or do you recollect whether you saw her on the 
forenoon of the 14th of February, 1872? 

A. I presume I must, for this reason: on the 14th TI find two visits 
charged, the other days one. I remember being called there very 
early in the morning—called up out of bed on account of the iilness 
of a child who had the measles, and was very sick—and then there 
was another visit charged in the afternoon. 

Q. I would like you to state with more fullness of explanation 
than you have yet used what was Mrs. Marshall’s condition physi- 
cally and mentally on the 14th of February, 1872, when you saw 
her, and what it — been for a few days before and for a few days 
after that time, distinguishing as nearly as you can the periods of 
time. 

A. Simply this: the pain and distress and agony was such that, 
contrary to my usual custom, I had to resort to the use of opiates. 
She was under the influence of those drugs a greater part of the 
time, and the morning in question, it must have been that morning, 
the stomach was so irritable she could not retain any medicine, and 

I ordered an injection of opium; I have a recollection that 
201. in the afternoon when I came there her sister said 


Objected to. 


A. I found her in very great distress, retching and vomiting and 
wandering in her mind from the injection, which wasa pretty heavy 
one, I think some 30 or 40 drops of laudanum, and such was the 
result I did not dare to repeat the medicine in that way ; this was 
before the period of hypodermic injection, and I had to do the best I 
could. | 

Q. To what extent was Mrs. Marshall under the influence of opi- 
ates before the afternoon of the 14th—that is, during the forepart of 
the day? 

A. It was that early visit that I ordered the injection and it usu- 
ally takes effect in 30 to 40 minutes, so she must have been fully 
under the influence of opium very shortly after I was there; I can- 
not state the exact hour, but I know it was before break fast. 

Q. You can tell us perhaps better than we know without your 
statement how long a time it would take to put a patient under the 
influence of an opiate after it was administered ? : 

A. As I said it usually takes from 30 to 40 minutes. 
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Q. Please state what effect the sickness of Mrs. Marshall had upon 
her mental capacity or faculties, so far as you observed the ef- 
fect ? 
202 A. When not under the influence of morphine she was 
very nervous, hysterical, and irritable; in fact, there were a 
good many days when she was not out of the influence, and so the 
two conditions were very much blended together. She continually 
begged for more drugs, and it was difficult to keep her in morphine 
within bounds—that is, until the supperation occurred and the ab- 
cesses broke. 
Q. Please state how, if at all, this condition affected her power of 
attention or fixing her mind and thought upon a subject of business, 
if you observed. 


Objected to. 


A. The usual and, you may say, the uniform effect of opium on 
the mind is to create confusion of ideas, a difficulty of comprehen- 
sion and judgment, and the more is taken the more obtuse the 
mind gets. 

Q. Do you recollect the frequency and amount of the opiate doses 
before the administration of this injection which you speak of? 

A. First I usually gave it at night, but I am sure after the first 
days of illness it must have been given oftener. The effect of the 
night dose would wear off by morning. 

Q. Do you remember whether Mrs. Marshall was confined to her 
bed during this illness or up about the house ? 

A. She was confined to her bed; she could not walk. 
203 Q. How was it with regard to her power to walk and go 
about on the 14th of February, 1872? 
A. I found her in bed. I cannot imagine her getting up and 


-being about much on that day. 


Q. So far as you know, she did not leave her bed, then, on that 
day? 

A I don’t know that she did. 3 

Q. You have described the uniform effect of opiates. I will ask 
vou whether you observed in Mrs. Marshall on the 14th of February 
the presence of those indications or effects ? 


Objected to. 


A. She was delirious when I was there in the afternoon and wan- 
dering in her mind. 

Q. I will ask you whether you have filled any position connected 
with medical instruction in the city of Chicago ? 

A. I have been professor in two medical colleges here all but one 
year since I have been here. 

Q. What position ? 

A. Professor of materia medica and therapeutics. 

Q. What institution ? 

A. Hahnemann Medical College and Chicago Hemeopathic Col- 
lege. 
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Q. Where did you graduate? 
A. Cleveland, Ohio. 


Cross-examination by Mr. WaTERMAN: 


Q. You were educated at a. home-pathic college in Cleveland, 

Ohio? 
A. Yes, sir. 
204 Q. And have alw: ays been a homce-pathic physician ? 
A. I have. 

Q. At this time you prescribed for Mrs. Marshall you were a pro- 
fessor in a homeopathic college here? 

A. Yes, sir. 

Q. And practicing as a home-pathic physician in the city? 

A. Yes. 3 

Q. I understood you have been the family physician of Mrs. Mar- 
shall for 18 or 14 years and are at the present time? 

A. I think it must have been as long as that. 

Q. You speak of an abscess which she had, which had broken. 
Do you know whether it broke or was lanced? 

A. It broke; I didn’t lance it. 

Q. Were you present when it broke? 

A. No, sir. 

Q. How do you know it broke? 

A. By the relief from pain. 

Q. How do you know it was not lanced ? 

A. I don’t know. 

It may have been lanced, for all that you know;, do you know 
that any other physician was called to see Mrs. Marshall while you 
were in attendance? 

A. Not to my knowledge. 

Q. I inform you, as a matter of fact, that Mrs. Marshall has testi- 
fied that another physician was called to attend upon her, and 

205 attended upon her on the 14th day of F ebruary, the day you 

speak of. Do you know Dr. Reed, of this city? 

A. Yes, sir. 

Q. What school of medicine is he? 

A. He used to be called botanic. 

Q. In 1872, at this time, what school of medicine was he attached 


A. He has not changed his practice. 

Q. What is known as the botanic system ? 

A. There are very few of that name now—they are called eclectic. 
ie _ does not identify himself even now with the eclectics, I 
thin 

Q. What form of piles was it she had ? 

A. Internal piles. 

Q. Please give me the technical name of the disease she had. 

A. Technically it is known as inflammation of the hemor-hoidal 
veins. 

Q. That would be the case of any form of piles? 
A. No; some are merely distentions. 
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Q. Does that technical description apply particularly to internal 
piles, such as she had, and to no other form? 

A. There was an abscess of the rectum, which tended to break 
either outwardly or inwardly. 

Q. I understood you attended her from the Ist to the 17th of Feb- 
ruary? : 

A. Yes, sir. 

Q. Then, on the 17th, you felt it no longer necessary to attend on 
her? 

A. Isi imply know my services ended that day. 
206 Haven’t you a recollection to know whether she recovered 
at that time, so it was not necessary to attend her further ? 

A. I suppose so, or I should not have stopped. 

Q. Have you any recollection about it? 

A. Not in particularly. 

Q. Do you remember how she was on the 14th—whether at the 
crisis of her disease or recovering? 

A. From the fact that I was there twice. 

Q. I am not asking you to argue inferentially, but if you remem- 
ber how it was on the 14th—whether at that time she was recover- 
ing or whether she was then at her worst? 

A. I think it was her sickest day. 

Q. Is that your recollection now ? 

A. Yes, sir. 

Q. Is it your recollection that she began to recover from the 14th ? 

A. I think so. 

Q. You infer from the fact that your visits ceased on the 17th 
that she was recovered so as to no longer need your services? 

A. Yes, sir. 

Q. From the Ist to the 17th were you not also in attendance on a 
child of hers? 

A. Part of the time. 

Q. Can you tell what portion of the time? 

A. I could not tell you all the time. 

Q. You had at that time a large practice in the city, did you not? 

A. Yes, sir. 

Q. And have had since? 

A. Yes, sir. 
207 Q. Do you remember, without refreshing your memory 
from any records which you have kept, what the cause of 
Mrs. Marshall’s ‘complaint was, and what you prescribed and did for 
her? 

A. Yes, sir; I keep my books in a peculiar manner. 

Q. Iam not asking about your books, but whether you remember 
outside of any record you have kept. 

A. I don’t suppose I should outside of the record. 

Q. Then, as I understand, your testimony is partly based on the 
examination vou have made of memoranda made at the time? 

A. Partly ; yes, sir. 

Q. May I inquire what memoranda you kept; you kept the book 
in which you charged for your services? 
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A. Yes, sir. 

2 you keep, as some physicians do, a little sadn of the 

ase % 

A. I can show you bya diagram how I kept a day-book, in which 
there is a column for the name, a narrow column for the number of 
visits, another for the disease, another for the remedy given, and 
another for the charge. 

Q. Does that contain the name of the person ? 

A. Yes, sir. 

Q. Have you examined that with a view to see what you did for 
the child at the same time ? 

A. No; the record merely shows she took morphine and 
208 opium on that day. 
: (). As I understand you your testimony is based on memo- 
randa vou kept at that time? 

A. Not altogether. I have a very vivid recollection of the illness 
and the severity of the illness. 

Q. Of the remedies which you administered, and of the general 
course of the disease, is your testimony based on memoranda which 
you kept at that time? 

A. I suppose without that memoranda I should not be able to 
swear to the dates. 

~Q. Would you be able without that memoranda to tell on what 
particular day you visited her at this distance of time ? 

A. No; I should know it was in the month of February. 

Q. But without that memorandum you would not be able to tell 
in what condition you found her on a particular day, or what you 
administered on a particular day ? 

A. I suppose not. 

Q. I will thank you to-bring your memorandum and let us look 
at it. Can you do so? 

Q. Can you tell me now when you first began to : minister opi- 
ates ? 

A. I could not state positively the date. 

Q. Can you tell me exactly what quantity of opiates you admin- 
istered the first day ? | = 

A. No, sir. 
209 Q. Can you tell the quantity of opiates you administered 
any day? 

A. Except by the usual doses. 

Q. Ido not mean what you would infer from your usual custom, 
but whether you remember what quantity of opiates ines adminis- 
tered any day. | 

A. I know the dose required was a large one to be given. 

M4 Have you a recollection of the quantity which you gave? 

Not to the exact fraction of a grain. 

Q Did you administer any of these opiates yourself? 

A. I left the powders. , 

Q. You did not sce them given to her actually ? 

A. I do not know that I did. , 

. You performed no operation on Mrs. Marshall ? 
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A. No, sir. 
Q. This injection was not administered by you ? 
A. No; simply ordered. 
Q. What time in the afternoon was it that you called there? 
A. It must have been between three and six. 
Q.’ How do you know it must have been between three and six? 
A. My office hours are from twelve to three. 
Q. And consequently you must have called after that ? 
A. Yes, sir. 
Q. Why might it not have been you called later than six ? 
A. I don’t think it was. It is my usual time for visiting pa- 
tients. 
210 Q. Because that was your usual time for visiting patients? 
A. Yes,sir. I never go out after eight, unless I am specially 
called. 

Q. Your hours for visiting patients at that time were from three 
to six, and at six you intended to be home and have your supper 
between six and seven, I suppose? 

A. Yes, sir. 

Q. How did you say you found her in the afternoon? 

A. Under the influence of opium. 

Q. In what condition? 

A. Stupid and wandering. 

QQ. When you say stupid and wandering, in what way? 

A. The condition we know as semi-consciousness, from which they . 
can be aroused and seem to understand for a little while what is 
going on. 

Q. Did you talk with her in the afternoon when you were there? 

A. I don’t remember any special conversation ; asked her how 
she was. 

Q. Iam asking you if you remember whether you talked with 
her at al] in the afternoon ? 

A. I don’t remember any conversation. 

Q. Do you remember whether, when you went there in the after- 
noon, you were told how she was? 

A. I could not say. It would seem incredible to me if I did not 

try to talk with her. 
211 Q. Therefore you think you did talk with her in the after- 
noon when you were there? 

A. I know I must have talked with her some. 

Q). I will ask you whether, from your conversation with her in 
the afternoon, you learned from her what her then condition was as 
to suffering pain ? 

A. I do not know that I can answer that question. 

Q. Did you see in attendance there while you were there her sister, 
Mrs. Noble? 

A. Yes, sir. 

Q. You remember she was there on the morning of Feb. 14th, 
when you called there? 

A. I think I gave her the directions about the injection. 
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Q. Do you remember whether she was there in the afternoon 
when you called there ? 

A. I could not say so positively. 

Q. But you always found her there when you called upon her? 

A. Nearly always; she was the nurse. 

Q. Nearly always you found her there? 

A. Yes, sir. 

Q. I think you said you did not remember whether in the after- 
noon you had my conversation with Mrs. Noble about Mrs. Mar- 
shall’s condition ? 

A. I don’t rememher. 

Q Must it not have been the case that in the afternoon you 

, learned, either from Mrs. Marshall or Mrs. Noble, how Mrs. 
212 Marshall had been during the day ? 

A. I must have learned from one or the other. 

Q. And what had been done? 

A. Yes, sir. 

Q. Did vou learn from either of them at that time, or during the 
day, that any operation had been performed upon her by another 
physician ? 3 

A. No, sir. 

Q. That abscess she had had been opened ? 

A. No, sir. 

Q. I understood you to say, in the morning when you came there, 
you found her stomach in such an irritable condition you could not 
administer opiates in the way you had been administering them by 
taking them in the stomach, and consequently ordered an injection. 
Did she tell you as to the irritable condition in which her stomach 
was, as to the sickness and nausea she had experienced, or the retch- 
ing which had taken place? 

A. I don’t remember that; I know I got the impression I could 
not give it by the stomach and should have to give it in some other 
way, and she was in so much pain I ordered an injection. 

Q. Do you recollect anything that was said to you there, in the 
afternoon when you called, relative to Mrs. Marshall ? 

A. Not specially—simply about her condition. 
213 Q. Do you recollect anything that was said to you on the 
next day, the loth, as to her condition ? 

A. Not, except that she was better. 

Q. Who said to you on the next day, the 15th, that aim was better? 

A. I don’t remember anybody saying it to me. 

Q. Is it not that you remember that she was better, and do not 
remember anybody told you so? 

A. That may be. 

Q. In the afternoon of the 14th that you called there, do you 
recollect anything that anybody said as to Mrs. Marshall's condition? 

A. No. 

Q. Or as to what had taken place duri ng the day? 

A. No, sir. 

Q. As to the 16th and 17th, do you remember in what condition 
you found her, or do you remember anything that anybody said to 
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you, either on the afternoon of the 14th or on the 15th or 16th or 
17th, as to what Mrs. Marshall’s condition was, or what had been 
done for her or what she had been doing or taking ? 

A. No, sir. 

Q. You do not? 

A. No, sir. 

: Q. All that you remember as to it is, afterwards, you found 
214 ~jher better, and you find from your books that on the 17th 

you ceased to attend ? 

A. Yes, sir. 

Q. You mean the 17th was the last day you visited her? 

A. Yes, sir. 

Q. Could you tell what time of day you visited her on the 17th? 

A. No, sir. 

Q. Can you tell what time you visited her on the 16th ? 

A. No, sir. i could not tell the hour of any day. I have no dis- 
tinct recollection of any hour, except one morning very early, and 
I only remember that from the two visits on that day—that must 
have been the day I made the morning visit, as there were two. 

Q. I think you said you did not remember the quantity of opiates 
that you ordered for her at any time? 

A. I remember the injection of 30 or 40 drops, but the morphine 
dose must have been the quarter or half grain. 

Q. You infer it must have been that without remembering it was 
that ? 

A. Certainly. I could not remember the exact amount. 

Q. Suffering as Mrs. Marshall was with the piles, was there no 
difficulty in the way of administering an injection ? 

A. It would create a little more pain than usual, but it 
215 could be done and is done every day. 
Q. When people are suffering from the piles? 

A. Yes, sir. 

Q. When you called to see Mrs. Marshall during this time you 
were in attendance upon her, were you in the habit of talking with 
her and learing from her what her symptons were? 

A. Yes, sir; that is the only way we have. 

Q. She was in the habit of telling you from time to time how she 
had been since you had been there and what her feelings then were? 

A. Yes. 

Q. Do you remember what medicines you prescribed for her aside 
from the opiate? I am not asking you what, as a home-p-thie phy- 
sician learned in the art, you must have prescribed, but whether 
you remember. 

A. A certain kind of case is treated with certain remedies. I could 
not swear I gave her nuz vomica, aloes, or any particular remedy, 
but I presume I did. 

Q. As I understand you, you do not remember now what medi- 
cines you gave—that is, you hav-n’t a recollection of giving any 
particular medicine at that time? 

A. No, sir. 
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Q. J suppose you treated her according to the homeopathic regi- 


men ? 


A. I treated her humee-pathically with the exception of the opiates 
and morphine, which homeopaths have to resort to as we 
216 = would resort to any surgical operation In case of emergency. 


We have to subdue pain in some way; that is my practice. 


-Q. L understood you to say when morphine is administered the 
mind becomes confused, hysterical, and nervous. Is the effect of 


administering opiates upon all individuals alike * 

A. No. 

Q. Is not there a very great difference in the effect which it pro- 
duces—the mental effect of the administration of morphine? 

A. Yes, sir. 

Q. Is not there’a great difference in individuals as_ to the effect 
produced by the administration of any opiate ? 

A. Yes, sir. 

Q. When was your attention first called since that time to this 
case ? | 

A. I could not say exactly ; two or three months ago, perhaps. 

Adjourned to 2 p. m., Monday, October 25th, 1880. 


Adjourned to Thursday, 2 p. m., October 28, 1850. 
Tuursbay, October 28, 1880—2 o’clock p. m. 


Parties met pursuant to adjournment. 


Dr. Epwin M. Hate, a witness on the behalf of the defendant, 
previously sworn, was recalled and his cross-examination continued 
by Mr. WATERMAN, and testified as follows: 


217 Q). Dr., when we adjourned on October 25 it was with the 
understanding that when we next met you would produce 
your memoranda made at the time of this case? 

A. Yes. | 

Q. Have you that memoranda? 

A. I have a form of memoranda which I made about the time that 
I was spoken to about it first—that was the memoranda I made about 
the case as taken from the books (producing paper). 

Q. You mean you have a memoranda which you made, which 1s 
not the memoranda which you made at the time you had the case— 
at the time you treated that case? 

A. Oh, no; [have not that memoranda; that was in my day- 
book, and that was destroyed. 

~Q. Well, what is the memoranda which you have? 

A. Well, this is the only memoranda which I took from the day- 
book at that time, before I went away, while the books were in ex- 
istence. 

Q. What ais become of that day- book or of the memoranda which 
you took at the time ? 

A. Well, they were destroyed; they were sold. 

Q. When was that ?. 

A. That was in August. I left here the first of August, and it 
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was some time in July that I was notified that probably I should 
be needed on the case, and that I had better look up my 

215 memoranda or what occurred then, which I did, and this 
is the note I made at the time. 

Q. Well, you mean that this is the copy from your memorandum- 
book, or is this a mere memoranda that you made at the time so as 
to refresh your recollection ? 

A. Yes; it is a memoranda that I made of what I found on my 
book that I should want to testify to. 

Q. This memoranda which you have was made in August? 

. A. No; the last of July, 1880. 

Q. Now, Dr., outside of anything that you found upon your book, 
would you have a recollection whether your visits in 1872 were all 
to Mrs. Marshall’s or whether a portion of them were to the child 
that you were treating there for measles? 

ft A. I know they were sick there at the same time and that I pre- 
scribed for both simultaneously. 
: Q. Well, does your book show that fact, that you prescribed for 
oth? 
A. No; I donot know as it would; I think it said wife and child. 
Q. Now, Dr., you have said in your testimony here that she must 


have been under the influence of the medicine for 30 to 40 minutes 
after you left. You mean by that merely if the medicine was 
in 219 administered, if the injection was given as as you directed, 
| she would have been under the influence of it 30 or 40 min- 
! utes after it was given ? 
) A. Yes. 
Q. You did not see it given? 
| A. No, sir. 
: Q. And whether it was administered you can only say by hear- 
say? 
ee A. Well, I could hardly say that, because the condition I found’ 
her in [in] the afternoon would show that if they did not give mine 
) they gave some one’s. She had had opium. 
Q. Yes; her condition when you saw her in the afternoon showed 
: that she had been given opium? 
A. Yes, sir. 
~ Q. But when you could not say? 
i A. No, sir. 


Q. When was the first information you had that Dr. Reed had 
been called ? 

A. When you mentioned it the other day. 

(. Now, do you remember whether you left a prescription that 
} morning for what you ordered? 

A. No; I donot remember whether I left a prescription or whether 
I said give so much laudanum. | 

Q. You do not remember whether you left the medicine? 
| A. No; I did not, because I do not carry it. 

Q. So you did not leave it? 

A. No, sir. 


ania * 
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| Q. I understood you to say,-Dr., that on the afternoon of 
: 220 =the 14th, when you called there, you gave her one-eighth of 
| a grain of morphine? 
| A. I said, I supposed I must. 
| Q. You do not remember ? 
| A. I see by that record that I gave her a combined powder, mor- 
, phine and atrophine. 
| Q. Yes, but one-eighth of a grain, you judge, by this paper? 

A. One-eighth of a grain of morphine and one-hundredth of a 

grain of atrophine ; that is the composition that I used. 


Mr. Pappock: 


Q. What is atrophine, Dr. ?. 

A. The alkaloid of belladonna; we combine it with morphine in 
order to prevent its action on the stomach unpleasantly; it makes 
the morphine go so much further. 

Q. I think you said your attention was not called to this case from 

1873 up to until some time this present year. 

A. Yes; in looking over my testinrony, made the other day, Tsee 
they have got me down as saying “two or three weeks ago.” It 
: certainly was a misslip of my tongue or something else, because I 
was spoken to about the time of his death. 

Q. Some two or three months ago was the first time your atten- 
tion was called to this case from 1872 to this time? 

A. Yes, if I remember right; of course I may be mistaken. 

Q. Now, Dr., as'to the child that you attended there at the 
221 . time for the measles; can you tell in what condition you 
found the child on any particular day ? 

[A.] Well, I think on one visit—and I think it was ona morning 
| visit—the child was threatened with pneumonia; I remember that 
: very distinctly. 3 

Q. Can you tell when it was? 

A. Well, it must have been the 14th, because that was the morn- 
ing they called me so e: arly, both on Mrs. Marshall’s account and the 
child’s account. 

Q. Then you mean on the morning of the 14th you were called 
on the child’s account as well as Mrs. Marshall’s? 

A. Yes. One little trivial occurrence occurred, but it serves to fix 
it in my mind since; the children were having valentines, which 
had just come in on that day, which, aside from the dates, would 
fix it. 

Q. That was in the morning that you were there ? 

A. Yes, sir. 

Q. Do you recollect who was there when you called in the after- 
noon ? 

A. Her sister. 

Q. Was Mr. Marshall ena? 

A. I don’t remember. 

Q. Do you remember any of the children that were there in the 
afternoon ? 7 
A. Of course the sick child was there; I do not remember about 
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the others; I remember in the morning there were three or four 
children there. 
222 Q. Do you remember who besides the children and Mrs. 

. * saya was in the room when you were there in the morning? 

Oo 

Q. Do you remember who was in attendance upon this child ? 

A. Mrs. Noble. She took the directions for the child and the 
mother. 

Q. Now, Dr., at this length of time, do you remember whether 
you called there on the 13th of February, except from this memo- 
randum ? 

A. I know I was in attendance every day for two weeks. 

Q. But you would not know whether you were called on the 13th 
for Mrs. Marshall or the child ? 

A. They were both sick. 

Q. But have you any recollection to-day of making any visit on 
Mrs. Marshall on the 13th? I am not speaking of what the memo- 
randa induces you to think must have been the case, but whether 
you remember having visited Mrs. Marshall on the 13th. 

A. No; I said I know of no day, except that she was very sick: 
every day, and I prescribed every day for eight or ten days. 

Q. Well, had you any recollection of it other than that she was 
very sick and you prescribed for her for eight or ten days? 

A. No; I have not. 

Q. I think you did say that you remembered that it was in the 
month of February ? 

A. That she was sick. 
223 Q. Yes; I think that you said sete remember that outside 
of your memoranda ? 

A. Oh, yes; I do. 

Q. But what time in the month of February you would not re- 
member outside of your memoranda ? 

A. Except my memory was that it was her sickest day on Valen- 
tine’s day. 

Q. I understand that, but aside from that ? 

A. Well, no; outside from my memoranda I should not know 
whether she was taken sick just before that or a week or two before 
that. But, as I said then, I have a very vivid recollection of the oc- 
currence on that day. 


Redirect examination by Mr. Pappock : 


Q. Dr., will you be kind enough to read the memoranda about 
which Mr. Waterman has questioned you, so it can go into the 
record ? 


Objected to. 


A. It is this, “Concerning Mrs. J. M. Marshall’s suit.” That is 
the heading. “Page 25, ledger, 1872: 18 visits in February, 2 
visits on the 14th. Page 47: Entry of 2 visits February 14th. Pre- 
scribed injection of laudanum, 40 drops inthe morning. Morphine 
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and atrophiene, one and one one-hundreth grains in p.m.” I give 
it literally ; it seems a little disconnected. | 

Q. I will ask you, Dr., to hand it to the officer taking the deposi- 
tion in order that he may mark it for identification. 


224 (Marked Exhibit A to deposition to Dr. E. M. Hale.) 


Q. Something has been said, Dr., with regard to your power of 
recollecting this occurrence, independent of the memoranda in your 
‘ books. L-will ask you what is vour recollection as to your custom of 
making entries during February, 1872, touching these points ; how 
were they made as to time; how soon after the transactions to which 
they relate; what was vour custom as to making your entries In your 
books ? | 
Objected to. 
A. Talways make them in the evening when [I post up my day’s 
work. 
Q. Do you recollect of any deviation from that rule of yours In 
regard to the entries in question in this suit ? 
A. No; unless I am‘ absent during the evening, and then I fix 
them up in the morning. 
Q. Did you make those entries in person ? 
A. Always 
Q. State whether or not it is yourcustom to make them truly and 
in accordance with the dates and facts and the entries themselves. 
Objected to. 
A. Certainly I do. 
Q. In regard to this same subject of your recollecting, independ- 
ent of the books, I will ask you, Dr., whether you have any recoliec- 
tion or any memoranda of having been paid by Mr. Marshall 
225 for these services during the month of February, 1872, that 
you have testified about? . 


Objected to. 


A. Only this, that he was very strict always with me by asking 
me to bring in my bills at the end of every month, and generally 
he used to pay me every month, and J would take a formal receipt 
for it. I have no personal remembrance of being paid specially for 
that month any more than for any other month. 

Q. I will show you a paper, Dr., and see if that will refresh your 
recollection with regard to having been paid for the services you 
have testified about, rendered in February, 1872. Please !ook at 
this paper which I now exhibit, bearing date March 4th, 1872 , pur- 
porting to be signed by E. M. Hale; state what itis 1f you recc nize 
and identify it; state whether it aids your recollection upon the 
question of having been paid by Mr. Marshall. — 

A. That is my signature—there is no doubt about that—which 
would imply that [ was paid for February services. 

Mr. Pappock, counsel for defendant: [1] offerthe papér referred to by 
the witness in evidence, and ask that it may be entered on the file 


aa 
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as “ Exhibit y . 
E. M. Hale. 


Q. — can you give us some idea of the relative narcotic 
226 power of atrophine as compared with morphine; is there any 
way of explaining that? 
Objected to. 
A. By that combination jn which we infer that one one-hundredth 


of atrophine is equal to one-eighth of a grain of morphine; that is 
recognized as a medical fact. 


we marked “ Exhibit B” to deposition of Dr. 


Recross-examination by Mr. WaTERMAN: 


Q. Dr., this memoranda which they have introduced is not one 
made by vou at the time in 1872? 

A. Oh, no; I said it was made in July, 1880. 

Q. It is not even a copy of the memorandum made in 1872, is it? 

A. I do not know what you would call it; I had the books before 
me; I made this memoranda from the books. 

Q. But you did not intend to make an exact copy of the book in 
making that? : 

A. No; it is the substance of the entry in the book. 

Q. Exactly what you thought to be the substance of the entry on 
the book relative to this case? 

A. What I know to be the substance, but not the substance of the 
entire entry there? A. No, nota verbatim entry, because that would 
give every visit. 

Q. But not the substance of the entire visits relative to this case? 

A. I do not know as I could answer that—that is hair- 

227 splitting a little. A common-sense answer would, it seems to 

me, that I took the substance of the entries I made in order 

that I should not for get it when I came to testify in regard to the 
books. 

Q. But you do not mean that it was the substance of the entire 
entries relative to this cause? 

A. No; because that would require the entries of each day to be 
copied ? 

Mr. Pappock : 

Q. Did I understand you to say, Dr., that you had made a careful 

search of your apartments here in regard to finding these books of 


1872, and have failed to find them? 
A. I should think I have. I have spent some 24 hours of very 


valuable time, in all, I guess. 
| EDWIN M. HALE, M. D. 
Adjourned to October 29, 10 o’clock a. m. 


Subscribed & sworn to before me— 
: H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 
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“ Exuibit A” to Deposition of Dr. E. M. Hale. H. W. B. 
Concerning Mr. J. M. Marshall’s suit. 


Page 25, Ledger, 1872: 18 visits in February ; 2 visits on the 14th. 
Page 47: Sntry of 2 visits Feb. 14; prescribed injection [of ] lau- 
danum—40 drops i in morning; morph. & atrop., } & two gr. in p.m. 


22S In the Cireuit Court of the United States for the Northern 
District of [linois. In Chancery. 


James W. Paxton, Complainant, 
vs. 
JAMES M. MarsHatt and Others, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 29th day of October, A. D. 1880. 


Present: Mr. Waterman, for complainant; Mr. Paddock, for de- 
fendant. 


'TrHomas EF. MarsHatrt, a witness on behalf of the defendant, 
being first duly sworn, was examined in chief by Mr. PAppock, and 
deposes and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Thomas E. Marshall; residence, 76 14th St., Chicago. 

Q. How long have you lived in Chicago? 

A. Since March 18, 1854. 

Q. What has been your occupation during that time? 

A. Railroading and carpentering ; railroading most of the time— 


17 years. 

Q. What relation, if any, was James M. Marshall, deceased, to 
ron? 
you ? 


A. My brother. 
229 ~Q. Where were you living and what was your occupation 
in 1860? 

A. I think I was a conductor on the State-street horse cars. 

Q. Living in Chicago? 

A. Yes, sir. 

Q. Do you recollect, some time in the year 1860, signing a certain 
deed with other persons than yourself named as crantors ? 

A. I remember signing it; but I don’t remember the exact date. 

Q. State the time as near as you can recollect. 

A. It was way back, 1860. 

Q. Some time in 1860? 

A. It was.some 20 years ago. 

Q. I will show you a paper which has been exhibited already, 
marked “ Exhibit B, Oct. 7, 1880,” and ask you to look at it and say 
whether or not that is the paper to which you have just referred as 
having been signed by you ? 

A. That is my deeicinn: as far as the contents or deed — I never 
read it over at all; but I remember signing it; it was a good 
while ago. 
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Q. This, then, is your signature, Thomas E. Marshall, attached to 
the paper shown you ? 

A. Yes, sir. 

Q. Will you please state whether or not the paper I have shown 
you —. one you referred to as having been signed by you ? 

A. It is. 

Q. Do you remember signing any more than one deed ? 
230 A. Ido not remember. 
Q. Do not remember of signing any more than one deed ? 

A. No, sir. 
Q. I will ask you to state the place where you signed this deed, 
and what took place on that occasion, how you came to sign, who 
_— present, and give the circumstances, as well as you can detail 
them. 


Objected to. 


A. I do not know exactly the circumstances, but I came to his 
office ; my impression is he asked me tocome to the office or sent to 
me that he wanted to sce me. I came to the office, 97 So. Clark St., 
room No. 8, in old Larmon block, fronting on Clark St. When I 
got there he asked me to sign this paper. I told him I didn’t want 
to sign anything that would do me any harm. He said it would 
not, and I signed it and walked out. 
Q. You have said “he;” please explain to whom you refer. 
A. James M. Marshall. 
Q. Do you recognize the handwriting of that deed ? 
A. Yes, sir. 
Q. Whose is it? 
A. James M. Marshall. 
Q. Are you acquainted with his handwriting ? 

A. Yes, sir. 
Q. Have you seen him write? 
231 A. Yes, sir; that is his writing. 3 
Q. Was that the substance of what took place on that occa- 
sion? 
A. Yes, sir; I had two or three words with him about it, and 
signed it and walked off. 
Q. What did you do with the deed? 
A. I left it right in front of him sitting at the desk. 
Q. Left it with James M. Marshall? 
A. Yes, sir. 
Q. Who was present on that occasion? 
A. I think my uncle was there, James Larmon, on the opposite 
side of the room, but I had nothing to do with him. 
Q. Do you remember any other persons that were present? 
A. No, sir. | , 3 
Q. Was Mrs. Susan C. Marshall present? 
A. I don’t think she was. It has been a good while ago, and I 
never gave it any thought since. 
Q. You do not think Mrs. Marshall, the wife of James M. Mar- 
shall, was present? 
15—608 
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A. I do not think she was; might have been. 

Q. Do you recollect that she was present? 

A. No; I do not. 

Q. Did you ever deliver this deed to Mrs. James M. Marshall? 
A. I did not. 


Q. Then, as I understand you, you left the deed with James M. 


Marshall and came away ? 
A. Yes, sir; on the desk, right in front of him. 


232 Q. What did you do, if anything, with regard to delivery- 


the deed to any body ? 
A. Never did anything about it. 
Q. What control did you exercise over the deed after that? 
\. Nothing. 
7 Q. Dropped the subject at that time? 
A. Yes, sir. 
4 Did you rei ad the deed? 
. No, sir. 
~ Did you know its contents? 


Objected to. 


A. Something about property. T never read the whole contents. 
I was in a hurry to get on the cars again. He told me it was a deed 
_ of a piece of property; something like that. 

Q. Were you then actively employed by the horse-car company 
as conductor ? 

A. Yes, sir. 

Q. What company ? 

A. Chicago City railway. 

Q. The south side company ? 

A. Yes, sir. 


Cross-examination by Mr. WATERMAN: 


Q. You say you hav-n’t given any thought to this matter? 

A. It went out of my mind. 

Q. For 20 years it went out of your mind? 

A. I should say so. 
233 , Q Hav-n’t given any thought to it for 20 years? | 
I knew Thad signed such a thing, but never was over- 

hauled ; I oe been working on the Northwestern R. R. 12 or 15 
years, and never was at their house very often. 

Q. Nobody talked with you about this for twenty years. 

. No, sir. 

Q. When was it tirst mentioned to vou, after you did this? 

A. Not a great while ago; Mrs. Marshall came to me about it. 

Q. Is that the first time you had it called to your mind for 20 
-Vears ? 
A. Passed entirely out of my mind; didn’t know that I should be 
overhauled some time. 
Q. Never thought much about it one way or the other ? 
A. No, sir; I had enough to do about myself. He told me it 
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would not do me any harm. I supposed if it did he would see it 
was all right. 
Q. He told you comething about what it was about ? 
A. About a piece of ph vf 


Q. Do you remember all he told you about the deed ? 


A. No, sir. 
Q. Do you remember how much of the deed you read? 
234 A. I did not read two lines of it ; don’t know I read any- 
thing. 


Q. Left the deed with him for him to do what he saw fit? 

A. He folded it up and stuck it in his desk. 

Q. You left it there for him to do what he saw fit with it? 

A. Yes, sir. 

Q. You didn’t think any harm would come to you from signing 


A. I didn’t know it would. I[ didn’t have any money to pay my 
way out if I did. 

Q. You didn’t understand that it was a matter that concerned you 
one way or the other ? 

A. It was for some purpose or other that I signed it; I don’t 
know. 

Q. You didn’t understand it was a matter that concerned you 
one way or the other, did you ? 

A. I might and might not. 

Q. You did not think it was a matter in which you had any par- 
ticular interest? 

Ls] I didn’t think it would do me any good. 

Jidn’t think it would do you any harm ? 
A. No, sir. 
Q. Didn’t think it was a matter you had any particular interest 


A. He asked me to sign and I did so. 
Q. I ask you if you thought this was a matter in which you had 
any particular interest ? 
235 A. I had an interest so far as his own welfare was con- 
cerned. If I could dohim any good I would do it. 

Q. You felt friendly to your brother and disposed to do any act 

of kindness you could ? 
. Yes, sir. 
Q. You didn’t understand you had any interest in it? 
. I didn’t have a cent. 
a Nor any personal interest in it? 
. Not that I know of. 
. You simply wanted to do whatever you could to accommodate 
your brother? 

A. Of course I had been associated with him, more or less, ever 
since I came here. I went in his office first when I came here and 
collected rents for him, and rented houses and built sidewalks, and 
doing everything else necessary for the property he was agent for. 
Of course Ly had no ill will against him. If I had I never would 
have signed it. 
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Q. I suppose you were not aware you had any interest or title in 
the property described in _ deed ? 

A. No, sir. 

Q. You never made any promises or undertaking with reference 
to that property ? 

No, sir. 
, Q. Nor had anything to do with it‘ ? 
236 A. No, sir. 
Q. You said you did not remember whether Susan C. Mar- 
shall was present or not? 
A. No, sir; I won’t be positive. 
Redirect examination by Mr. Pappock : 

LQ] I understand you to say that nothing was said by you or by 
Mr. Marshall in regard to what should be done with this deed ? 

A. No, sir. 

Q. You signed it at his request and left it with him ? 

A. Yes, sir; supposed he knew what he was doing and all about 
it. 

Q. Did you after that see Mrs. Marshall and say anything to her 
on the subject ? 

A. No, sir. 

Q. I understand you to say that you did not then know the con- 
tents of the paper from having read it? 

A. No, sir; I didn’t read it, because I had been in the habit of 
delivering them things around the city, them great long fixtures of 
real estate abstracts and titles. It would take a man half a day to 
read one. I didn’t suppose it was necessary, and he told me. 

Q. You took that on trust ? 

A. Yes, sir. 


Recross-examination by Mr. WATERMAN : 


237 Q. And you left this deed with him to do what he was a 
mind to with it? 
A. Yes, sir. 
4 You were willing he should do what he saw fit ? 
. Of course. 


Mr. PAppock : 


Q. That, I understand you, was the state of your mind on the 
subject ? 

A. Yes, sir. 

Q. I understand you to say that nothing was said by you as to 
what should be done with the deed? _ 

A. No, sir; I never said a word. 


Mr. WATERMAN: 


Q. You left the deed there with Mr. Marshall ? 
A. Yes, sir. 


Q. Did you give him to understand by your conduct at that time. 


that he could do what he was a mind to with the deed ? 
Objected to. 


«, 
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A. No; I knew there wouldn’t be anything wrong with it; I had 
no occasion to be uneasy about it. 

Q. You expected he would do what he was a mind to with the 
deed ? 

A. I expected he would do what was right with it. 

Q. You expected he would do what he thought best with it? 

A. I can’t say. Of course, he drew it up, or had it drawn 
238 up,and it was legal business; it was all right, [suppose ; I was 
not a lawyer. 


Mr. Pappock: ° 


Q. I still understand you to say that you said nothing to him by 
way of directing what should be done by him with the paper? 

A. No, sir; never did; never opened my mouth about it; never 
mentioned it; never heard any mention of it since until here a little 
while ago. vents 


Mr. WATERMAN: 


Q. Do you remember all that you said on that occasion ? 

A. Yes, sir. 

Q. Everything that you said ? 

A. Well, I might have said several little things that didn’t amount 
to any thing, but I remember the principal ones; that I didn’t want 
to sign anything that would make any trouble for me, and he said 
it was all right. 

Q. What reply did you make to that? 
A. I told him, of course, [ couldn’t do anything—only sign it. 
A. You told him you couldn’t do anything—only sign it? 
A. My own inclination, my notion, was to sign it to get out of the 
office. 
Q. I ask you what you said to him? 
A. He asked me when I came into the office, he says to me, “ Tom, 
I want you to sign a paper here for me—some papers.” 
239 =“ Well,” says I,“ what do you want me to sign these papers 
for?” “ Well,” he Says, ” they are legal, and they are all right, 
and I want you to sign them.” And I says to him, “I don’t want to 
sign anything that will get me into any trouble.” And he Says, 
“They will not get you into any trouble.” 
Q. What did you say then ? 
-A. I signed the paper. 
Q. I didn’t ask you what you did; I asked you what you said. 
A. I said then “All right” and signed the paper, of course. 
Q. What did vou do with the paper when you signed it? 
A. I left it right on the table in front of him, on the desk. 
Q. And left him there with the paper ? 
A. Yes, sir. 
- He didn’t go away with the paper? 
A. No, sir; I left him in the office. I didn’t suppose I was sign- 
ing a note, and some one would come on me in a few days. 


THOMAS E. MARSHALL. 
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Subscribed & sworn to before me this 29th October, 1880. 
H. W. B ISHOP, 


Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


U.S. Cir. C’rt, Nor. Dist. of Ills. 
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JAMES PAXTON 


Us. 


Bill. 


Susan C. MARSHALL. 


Susan.C, MARSHALL ) 
vs. > Cross-bill. 
JAMES PAXTON. 


In the above-entitled matters, being bill ard cross-bill, it is stipu- 
lated that the time for taking evidence be extended to January Ist, 
1881. 

October 29, 1880. 

BOUTELL & WATERMAN 
Sol’rs for James Paxton. 
PADDOCK «& IDE, 
Sol’rs for Susan C. Marshall. 


In the Circuit Court of the | United States for the Northern District 
of Illinois. In Chancery. 


JAMES W. Paxton, Complainant, 
v8. | 
Susan C. MARSHALL, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 29th day of October, A. D. 1880. 


Present: George L. Paddock, Esq., solicitor for defendant, and A. 
M. Waterman, Esq., solicitor for complainant. 


AMBROSE M. REap, a witness on behalf of the defendant, 

241 ~=being first duly sw ras examined in chief by Mr. Pap- 

2 veing first duly sworn, was examined in chief by Mr. Pap 
pock, and deposes and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Ambrose Read. 

Q. You have not been sworn on this examination, as I understand ? 

A. I gave my testimony. 

Q. On a former occasion; but on the present occasion you have 
not been sworn ? : 

A. No, sir. | 

Q. Mr. Waterman states that you may give your re and 
that it may be sworn to when it Is w ritten out. 

Mr. WATERMAN: Yes. 

The Witness: Very well. 


Q. You reside in Chicago, Dr.? 
A. I do. 


aa | 
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Q. How long have you lived in Chicago ? 
A. Since the spring of 1857—that is, I have traveled some since, 
just temporarily out of the State; perhaps a couple of years of that 


i time I have speni out of the State. 

' Q. You are a practitioner of medicine ? 
} A. Yes. 

f Q. How long have you been in practice ? 


A. Since 1842. 

Q. Dr., were you acquainted with the family of James M. Mar- 

er shall ? 

(fi A. I was. 

Q. Up to the time of his death ? 

| A. Well, very nearly up to the time of his death; he called on 
me during his sickness. 

242 Q. Were you in attendance professionally upon Mrs. James 
M. Marshall, who is called Mrs. Susan C. Marshall in this 

case, during the month of February, 1872 ? 

A. I did attend her at that time. 

Q. Do you recollect the date of that attendance? 

A. Well, I recollect it through the bill. It was in the month of 
February; the 14th cf February my bill says. 

Q. Does that enable you to recollect the date ? 

A. The day of the week? 

Q. The day of the month ? 

A. The bill? 

Q. Yes. 

A. Yes, sir. 

Q. Independently of the bill, you recollect it to have been in Feb- 
ruary, 1872? 

A. I don’t think I should. 

Q. You don’t think you would ? 

A. I don’t think I should; but the bill calls it all fresh to my 
mind. 

Q. Now, Dr., can you identify the occasion of your visit in any 
other way with regard to the circumstances in which you found 
Mrs. Marshall? Please go on and state. 

A. I remember the circumstance perfectly well; Mrs. Marshall 
was confined to her bed with an ulcer, and it was so situated that it 
was out of the question for her to sit up or stand up at that time; 
and I remember the circumstance perfectly well, because it was of 
such a peculiar nature that I had to perform an operation upon 

her. : 
243 Q. Was this the only occasion during your professional re- 
lations in which you found Mrs. Marshall in that condition? 

A. That is the only occasion. 

Q. Was it the only occasion during your professional relations 
with her that you performed any operation ? 

A. I never performed any operation whatever, except to examine 
the chest. 

Q. But on this occasion ? 
A. But on this occasion. 
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Q. The examination of her chest would not be considered an op- 
eration, I presume ? 

A. No, sir. 

Q. What was the operation on this occasion ? 

A. It was lancing an ulcer ; ppenings an ulcer. 

Q. To relieve the supperation ? 

A. To cause supperation; she was suffering intensely from it, and 
of course the letting out of the ~~ was a relief to her; there was a 
large quantity. 

Q. Will you state, Dr., as near as you can niniilioc what was the 
condition of Mrs. Marshall at that time, with regard to her suffering 
or otherwise, and in regard to her mental condition and her capacity 
to attend to business? 

A. I saw nothing in regard to her mental condition; I know she 
was suffering extremely and complained a gre: at deal. 

Q. What was the nature of her suffering ? 

A. Lancinating pain, what any one would experience under similar 

circumstances. 


244 Q. Caused by this inflammation or ulceration that you 
spoke of, was it? 
“A. Yes. 


QQ. Do you remember the time of day of your yisit, Dr.? 

A. Well, I don’t know, sir, distinctly; I could not say whether it 
was In the forenoon or afternoon. 

Q. Can you give us some idea of the degree of her suffering and 
the intensity of. “her complaints? Describe the situation In some way. 

A. Well, sir, I could not give you any idea of it except you had 
a boil or carbunele, or something of that sort; you would know very 
well; but to describe a person’s pain or su ffering is entirely out of the 
question; I can just simply state what I think, that the pain was in- 
tense, as persons always suffer with such a trouble. 

Q. As to the complaints can you give us any idea of those? 

A. Of what? 

Q. Of her complaints. 

A. She simply complained of the pain and suffering. 

Q. How long were you present with her on that occasion, Dr.? 


A. Perhaps an hour; I couldn’t say; I can’t recollect closely, but. 


think perhaps I was there an hour; I know I thought it would be 
better to very promptly open the sore. 
Q. What was your usual time for making visits? 
245 A. Mine? 
Q. Yes. 
A. At any time when it was necessary. 
Q. Do you remember being called specially on this occasion ? 
A. On this occasion ? 
Q. Yes. 
A. Yes, sir. 
Q. What would be your recollection as to whether it was in the 
forenoon or in the afternoon? 
A. Well, I couldn’t say whether it was in the forenoon or after- 
noon. I haven’t any recollection about it, whether it was morning 
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or afternoon; the thing would have passed out of my mind if it 
hadn’t been such a peculiar case ; it called it all up fresh the mo- 
ment it was spoken of. 

Q. What was the effect of that ulcer or inflammation upon her 
ability to get up and go out of the house ? 

A. Well, I should judge that it would be out of the question for 
her to go out of the house or to get up even; it looked to me as 
though I should scarcely be willing to make the effort myself under 
such circumstances. 

Q. Whom of the family do you remember seeitig, Dr., on your 
visit besides Mrs. Marshall ? 

A. Well, I remember seeing a young lady by the name of Lizzie 

Fagan, aside from the children; I don’t remember. 
246 Q. Is that the lady now known as Mrs. Lizzy Boyer? 
A. I believe it is. 

Q. Do you remember having seen Mrs. Marshall before that time 
in connection with this same sickness ? 

A. I did not see her in connection with that sickness before that 
time; that was my only visit at that time. 

Q. Then I understand you to say that you did not afterwards see 
her? 

A. No, sir; I don’t remember to have seen her afterwards; if I did 
I made no charge of it. 

Q. If you did you have no recollection ? 

A. I have no recollection of it; it is barely possible I might have 
called and inquired after her; but I don’t remember. 

Q. You have no recollection of even that, have you, Dr. ? 

A. No, sir; I have not; sometimes I am in the habit of doing that 
sort of thing. 

Q. What were your relations to the family aside from your pro- 
fessional ones; were they those of friendship and intimacy ? 

A. Always; Mr. Marshall was always a fast friend of mine up to 
the time of his death for ought I know. 

Q. On former occasions had you been the medical attendant of 
the family ? 

A. I had; a long series of years, a number of years, for a good 

long while, I was their medical attendant wholly. 
247 Q. For how long a period did that cover, do you suppose ? 
A. Well, I don’t know. 

Q. Quite a number of years ? 

A. Fifteen years, I should think; it might have been more. I 
knov I was their physician quite a number of years. I knew Mr. 
Marshall soon after my coming to Chicago and attended him. 

Q. As family physician ? 

A. I attended him before he was married. 

Q. And attended his family afterwards, and was his family phy- 
sician ? 

A. Yes, sir. 

Q. Your practice, : as I understand it, was a general one, was it, 
Dr., at that time? 

A. Yes; wholly. 

16—608 
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Cross-examination by Mr. WATERMAN: 


Q. Dr. Read, from what was Mrs. Marshall suffering when you 

called there that morning ? 3 

A. From an ulcer. 

0. What kind of an ulcer? 

Well, it was an inflammatory ulcer; it was accompanied by : 
Se! déal of inflammation. 
Q. Well, an ulcer such as is commonly known as a carbuncle? 
A. No, sir; it was not a carbuncle ; it was an ulcer that was 
248 _—s evidently eating deeply into the parts, and was on the point. 
It would have of itself in a short time would have broken, I 
think, but then by having it opened there was great relief. 

Q. Was it such an ulcer commonly known as a boil? 

A. Well, more the nature of that than a carbuncle. 

Q. Was she suffering otherwise than from this ulcer? 

A. Not to my knowledge; I made no prescription at all; I simply 
opened the sore. 

Q. Dr., was it daylight when you were there? 

A. Yes, sir; broad daylight. 

Q. It must have been after breakfast that you were there? 

A. Yes. I am confident it was after breakfast, and still, as I say, 
would not be willing to swear it was after breakfast, but then I am 
confident it was. 

Q. Well, then, it must have been before the lights were lighted at 
night : also ? 

A. Oh, certainly ; it was broad daylight when I was there; I re- 
mem ber distinctly i in making my examination; I know it was broad 
daylight. 

Q. At the time that you were called there did you attend upon 
any one else of the family besides Mrs. Marshall ? 

A. I have no recollection of giving any attention to any one clse 
at that time. 

Q. Have you any entry upon your books of having given any at- 

tention to any one else? 
249 A. No. Unfortunately, the book in which my reports were 
kept at that time was lost. As I told you, I traveled some, 
and I took it with me for'a certain purpose, and it was lost, and I 
was very sorry indeed, because that would have given me the whole 
case. 

Q. Now, Dr., isn’t it your impression that it was in the forenoon 
when you were there ? 

A. I couldn't say, sir; it was utterly out of my—I simply know 
it was broad daylight, whether morning or afternoon I could not 
say. 

Q. If you had been called before breakfast—at as early an hour 

as that—would you not have remembered it? 

A. Possibly I might, but then still I don’t know, because it was 
not an unusual thing for me to be called. 

Q. You say you remained there about an hour ? 
A. I think it was about an hour. 
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And after the lancing of this ulcer there was relief? 
. Yes; there was relief, of course. 
You talked with her that morning, I suppose? 
Yes. 
About her symptoms? 
. Certainly, I did. Of course, I talked with her about the symp- 
toms before I decided what was proper for me to do. 
Q. She told you what it was that ailed her ? 
250 A. She told me that she was suffering and where she was 
_ suffering. 

Q. You say you remember to have seen Miss Fagan there that 
morning ? 

A. Yes; I remember that distinctly ; she was in the habit of wait- 
ing upon Mrs. Marshall when she was sick a good deal. 

Q. I think-you said you didn’t remember whether you prescribed 
any medicine for her? 

A. I think I did not; I can remember distinctly ; I didn’t think 
the oceasion demanded it. 

Q. But I suppose you had no difficulty in learning what it was 
that ailed her? 

A. No, sir; I could only learn by an examination—the only pos- 
sible way. 

Q. There was no uncertainty in your mind as to what her com- 
plaint was ? 

A. No, sir. 

Q. Mrs. Marshall talked with you free:y ? 

A. Yes, sir. 

Q. And intelligently ? 

A. Yes, sir; perfectly so. 

Q. Dr., you testified on behalf of Mrs. Marshall in the United 
States court on the trial of the forcible-detainer case between Mr. 
Paxton and Mrs. Marshall, did you not? 

A. Yes; I gave my testimony at one time; I don’t know about 

the technical terms you use. 
251 Q. You were called as a witness by Mrs. Marshall in that 
case ? 

A. Yes, sir; I testified in that case once. 

Q. And you gave your testimony concerning your visit on that 


POPOPre 


occasion ? 


A. Yes. 
Q. At the instance of Mrs. Marshall? 
A. Yes, sir. 
AMBROSE M. READ. 


Adjourned until 11 o’clock a. m. Wednesday morning, November 
3d, 1880. 


Subscribed & sworn to before me— 


H. W. BISHOP, 
Master in Ch’y. 
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“ 
In the Circuit Court of the United States for the Northern District ' 
of Illinois. In Chancery. | 


JAMES W. Paxton, Complainant, 
v8. : 
Susan C. MARSHALL, Defendants. 


Teéstimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 3rd day of November, A. D. 1880. 


Present: George L. Paddock, Esq., solicitor for defendant, and A. a 
N. Waterman, Esq., complainant’s solicitor. ; 


Susan E. WHEELER, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. PAppock, 
252 and deposes and says as follows: 


Int. 1. Please state your name and residence. 

Ans. Susan E. Wheeler; residence, 2233 Prairie avenue. 
. What is your husband’s name? 

. William E. Wheeler. 

. What is his occupation ? 

. Oil. : 

. In the oil business? 

. Yes, sir. 

. How long have you and your husband resided in Chicago? 

. Icouldn’t answer for him; I guess I have been here since 1860. 

. When were you married? 

A. Eighteen years ago last month. 

Q. What relation, if any, was James M. Marshall, deceased, to 
yourself? , 

A. He was my brother. 

Q. Were you living in Chicago at the time of his marriage to Mrs. : 
Marshall? 

A. Yes, sir. 

Q. Mrs. Wheeler, I will show you a paper which has been ex- 
hibited before in this case and then marked Ex. 5, October 7, 1880. 
It appears to be adeed from Thomas E. Marshall, Susan E. Marshall, 
and Ophelia K. Larmon, and it appears to bear date on the 18th of 
May, 1861—and ask you whether you cadens the signature Susan a 
KE. Marshall to that paper as yours. 
eee A. ‘Yes, sir; that is my signature. : 

253 Q. Your name at that time was Susan E. Marshall ? 
A. Yes, sir. 

Q. State all the circumstances you remember as to the signing of 

this deed ; where it was signed and when. 


Objected to. 
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A. [ think I signed it in his office, in Mr. Marshall’s ) office. 
Q. Mr. James M. Marshall’s office ? 

A. Yes, sir. 

Q. Do you recognize the handwriting of the body of the deed ? 
A. As being my brother’s? 
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Q. Yes. 

A. Yes, sir. 

Q. Did you see him write occasionally or frequently ? 

A. Very often; yes, sir. 

Q. State, Mrs. Wheeler, whether you ever delivered that deed to 
Mrs. Marshall ? 

Objected to. 

A. No, sir; I don’t know of any one ever delivering it to my 
knowledge. 

Q. What was done with the paper when you signed it in Mrs. 
Marshall’s office ? 

A. I don’t know, sir; I signed it and left it and didn’t ask any 
questions, 

Q. Who was present? 

A. No one; I don’t remember of any one being present. 

Q. Was Mrs. Susan C. Marshall, on that occasion, present; do 
you recollect ? 

A. No, sir. 
204 Q. You have no recollection that she was present ? 
A. No, sir. 

Q. What conversation, if any, have you had since signing this 
paper with her about having signed this paper? 

Objected to. 

A. I have none; I didn’t know anything about it until she said 


she saw my —; she wanted to know if that was my signature. 

Q. When? 

Objected to. 

A. A few days ago. 

Q. Until that time you had had no conversation with her about 
this paper whatever ? : 

A. No, sir; I didn’t know that it was in existence. 

Q. What, if anything, did Mr. Marshall say to you as to the con- 
tents of this paper on this occasion, or as to anything else about the 
transaction ? 

Objected to. 

A. Nothing at all; he asked me if I would sign -the paper for 
him, and he said he understood it better than I did, and I signed it 
and asked no questions. He said for me to sign it: and that was 
sufficient. 

Q. Did you know what was in the paper? 


Objected to. 
A. No, sir; not a syllable. 
Q. What, if anything, was said by him to you as to the 
255 contents of the paper or what it related to? 
(Objected to.) 
A. He didn’t say. 
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Q. I understand you ivy say that you didn’t know what was in 
a it? 
an A. No, sir; I did not. 

| Q. I understand you to say that you didn’t deliver it to Mrs. Mar- 


we ~~ 


shall? 
a A. I did not. 
a Q. You left it with her husband, Mr. James M. Marshall ? } 


A. Yes, sir. - ‘ 
Q. What, if anything, did you do after that by way of communi- 
cating to Mrs. James M. Marshall that you had made this deed? a 


(Objected to.) 

A. Not a word. 

| Q. So fur as you know, what knowledge did she have at that time 
a or since about the deed having been made by you ? 

: (Objected to.) . 

A. I don’t understand the question. 

Q. I will ask it again—so far as you know of your own knowledge, 
what did Mrs. Marshail know of the fact that you had made this 
deed ? 

(Objected to.) 


A. I don’t know that she did know; I never heard her say. j 
Q. Then, so far as you know or have any recollection, you don’t 
know that she knew? 


(Objected to.) 


256 A. No, sir; I do not. 
Q. Of the deed having been made? 


(Objected to.) 
A. No, sir. 


Cross-examination by Mr. WaTERMAN: 


Q. You signed the deed and left it there ? rs 
_ A. Yes, sir. | <j 

Q. In Mr. James Marshall's possession ? 

A. Yes, sir. 


Q. You were willing to sign any deed that he asked you to sign? 

A. Yes, sir. : 

Q. Without reference to what the contain: were ! ? 

A. Yes, sir. 

Q. You had confidence in him ? 

A. Yes, sir. 

Q. You don’t remember who. was present ? 

A. No, sir; no one that I remember ; there was no one present 
that I remember. | 

Q. You don’t pretend to say that there was none present but you | 
and Mr. Marshall ? 
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A. I don’t think that there was any one; I don’t have any remem- 
brance at all. 

Q. Do you mean to say that you remember that there was no one 
present but vou and Mr. Marshall ? 

A. Well, it was done in the office; there might have been people 
passing in and out, but no one I mean that I knew was present. 

Q. You mean that you don’t remember whether there were other 
people present or not? 


A. No, sir. 
257 . Q. Your attention has not been called to this matter for 
.upwards of twenty years after you signed it? 
A. No, sir. 2 


Redirect examination by Mr. Pappock: 


Q. I understand you to say, Mrs. Wheeler, that, although there 
may have been persons in and out of the office at the time you 
signed this paper, that you have no recollection that Mrs. Marshall 
was present on this occasion. 

A. Oh, no. 

Q. Have you any recollection; clear and distinct, that she wasn’t 
present ? 

A. Yes, sir; I know there was no one present but myself; but 
whether there were other persons coming in and out of the office or 
not I don’t know, of course; but no one I knew was present when 
I signed it. 

Q. Then it'is your recollection that Mrs. Marshall was not present 


‘at that time. 


A. Oh, no. 

Q. Was your brother older or younger than yourself? 

A. He was older than myself. 

Q. What had been your actual experience in matiers of land busi- 
ness at that time? 


Objected to. 
A. None at all. 


SUSAN E. WHEELER. 


258 Subscribed & sworn to before me this 3d November, 1880 
. H. W. BISHOP, 
Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


In the Circuit Court of the United States forthe Northern District of 


Illinois. In Chancery. 
JAMES W. Paxton, Complainant, 
vs. : 

Susan E. MAarsHatt, Defendants. , 


Testimony taken before Henry W. Bishop, master in! chancery of 
said court, Monday, the 7th day of February, A. D. 1881. 


Present: Mr. Waterman, for complainant; Mr. Paddock, for de- 
fendant. ; 
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Tuomas E. MarsnHALt, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. Pappock, and de- 
poses and says as follows: 


Tuomas E. MarsHatt, a witness for the defendant in the original 
bill, and complainant in the cross-bill, being recalled, having been 
previously duly sworn, testified as follows : 


Mr Pappock : 
Q. Your name is Thomas E. Marshall. 


A. Yes, sir. 
259 Q. You were examined in this case on a former occasion, 
I believe. 

A. Yes, sir. 

Q. Do you remember being shown a deed purporting to be signed 
by yourse]f on that occasion when I examined you before ? 

A. Yes, sir. 

Q. I will show you, Mr. Marshall, another deed which by inad- 
vertance I had not perceived at that time, which I will now produce, 
which bears date May 25th, 1861, and purports to be signed by your- 
self, as grantor, and to run to Susan C. Marshall, wife of James M. 
Marshall, us grantee, and to have been recorded on the 14th of July, 
1866, in book 351 of deeds, at page 200, in the recorder’s office of 
Cook county. I ask you if that was your signature, Thomas E. 
Marshall, sealed ? 

A. Yes, sir. 


Q. Please look at the deed and state whose handwriting is the- 


body of it—that is, the written part. 

A. That is James M. Marshall’s. 

Q. Your brother ? 

A. Yes, sir; I could tell that in Jerusalem. 

Q. State what you know whether this deed was ever in the pos- 
session of Mrs. Susan ©. Marshall ? 

A. Not that I know of. 

Q. What do you know as to what was done with it? 

A. All the papers I ever signed I left them right on the desk. 
260 Q. Whose desk? — 

A. J. M. Marshall’s desk. I had nothing more to do with 
them. As I said once. before, I wanted to know what 1 was signing; 
I didn’t want to sign anything that would do me any harm, and he 
said that was all right. 


Mr. Paddock, counsel for defendant, offers the said deed, with the 
certificate endorsed thereon, not as evidence of : any claim of any title, 
but as explanitory of the testimony of the witness, and asks that the 
same be marked “ Exhibit One,” which is done. 


Q. What, if anything, besides leaving this paper with Mr. Mar- 
shall, did you ever do in regard to the delivery of the deed ? 
A. I did not deliver no papers at all to nobody. 


Mr. WATERMAN: I did not hear the answer. 
A. I delivered no papers to no one. 


—— 
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Q. Why did you sign this deed on this occasion and the other one, 
also ? 

A. Why, he asked me to sign them, and I done so; that is all. 

Q. What, if any, communication had you had with Mrs. Susan C. 
Marshall on this subject? 

A. I had none. 

Q. What communication, if any, have you had with her on the 
subject of these deeds, of the delivery of these deeds, at any time 

since that time? 
A. I have had none. 

261 Q. So far as you know, there has been no delivery of this 

deed to her? 
. No, sir; not that I know of; not to my knowledge. 


> 


Cross-examination by Mr. WATERMAN: 


. Whereabouts was it that you signed this deed ? 

. On Clark street. 

It was executed in Mr. James M. Marshall’s office, was it? 
. Yes, sir. 

At whose request did you execute it? 

. By him. 

. James M. Marshall ? ‘ 

Yes, sir. 

The husband of Susan C. Marshall? 

. Yes, sir. 

After you executed it what did you do? 

I walked right out of the office. 

. Did you leave the deed there? 

. Yes, sir. 

. In his custody ? 

. Yes, sir. 

. For him to do what he was a mind to with it? 
. Yes, sir. 

Q. And you executed it for the uses and purposes therein set 
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forth ? 


A. Yes, sir. 

Q. Just the same as you did the other deed made by you concern- 
ing which you have testified ? 

A. Yes, sir. 
262 Q. Now, you expected when you left this deed with your 
brother that your brother would do what he saw fit with it ? 

A. Well, I supposed he knew what he was doing. 

Q. Well, you expected he would do what he saw fit with it, did 
you? 

A. Of course. 

Q. That was the same concerning the other deed? 

A. Yes, sir. 

Q. And since then afterwards you supposed he had done what he 
saw fit with this deed ? 

A. I supposed he had. 

Q. And with the other two also? 
17—608 — 
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A. Ife never mentioned anything to me about it. 

(2. You saw your brother a good many times after you executed 
this deed and after you executed the others, did you not? 

A. Yes, sir; I saw him frequently. 

Q. Did you ever call any authority that you had given him about 
it to do what he was a mind to with the deeds or either of them ? 


A. No, sir. oer 
Q. Never did; was it any surprise for you to find that these deeds Py 
had been recorded—that this deed had been recorded and the other , 


one I have mentioned ? 

A. No, sir; because I had signed it once, and I supposed they had : 
been recorded. 

(2. And supposed they had ? } 

A. Yes, sir. 

Q. And you supposed that right along, did you not? 

A. Yes, sir. 

Q. And you had no objection to their being recorded, had - 

you? 
265 A. There was nothing said about it. 
Q. Well,sir; you have noobjections to their being recorded, 
had you? 

A. No, sir. 

Q. Neither of them ? 

A. No, sir. 

Q. Now, sir, at the time you executed this deed James M. Mar- 
shall was the husband. of Susan C. Marshall here; wasn’t she ”? 

A. Yes, sir. 

Q. And was living with her here as her husband ? 

A. Yes, sir. : 

Q. And the same is the case relative to the other deed when you 
executed that? 

A. I guess they were not married then. : 

Q. You guess they were not married when you executed the other 
deed ? 

A. No; I guess not. 

Q. When you executed this the 25th day of May, 1861, were they 
married then ? 

A. I guess not. 

Q. It says wife of James M: Marshall in the deed; I take it thev 
must have been ? : 

A. Well, I don’t know; it. was somewhere along in 1860 they 
were married; it is so long ago and I haven’tgiven it much attention 
since. | 

Q. You haven’t given it much attention for 20 years? 

A. No, sir; that was some time ago; I don’t expect to carry it 
along in my head all that time. I expected it was all right and 

square—everything. : 


264 Redirect examination by Mr. Pappock: 


Q. Did you know Samuel Strauss, this notary public? 
A. Yes, sir. 
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Q. Is he living or dead ? 

A. I won’t swear that he is living, but I know that it is nota great 
many years ago since I saw him. 

Q. Did you know him? 

A. Yes, sir. 

QQ. Do you know whether he is living or not? 

A. No; I do not. 

Q. This deed purports to be in consideration of one dollar. What 
is the fact as to your having received any consideration for the 
deed ? 

A. I don’t remember. 

Q. Don’t remember receiving anything for it? 

A. No, sir. It has been a good while ago. I don’t remember 
anything about it. 


Mrs. Susan C. MARSHALL being recalled —— the defendant, and 
having before been duly sworn, certifies as follow 


Mr. PappDock: 


Q. You have been examined before, Mrs. Marshall, as a witness 
in this case, have you not? 

A. Yes, sir. | 

Q. Have you heard the examination of Mr. Thomas E. Marshall, 
a witness in this case, Just now made? : 

A. Yes, sir. 
265 Q. On your former examination I overlooked a paper pur- 
porting to be a quit-claim deed to yourself and the same 
vaper which in your presence I have just shown the witness, Thomas 
E. Marshall, and I now exhibit that paper to you and ask you to 
examine it and then to say when for the first time you'saw or had 
knowledge of the same? 

A. This‘is the first time I have seen it, to-day. 

Q. This is the first time you have seen it? 

A. Yes, sir. 

Q. I will ask you whether that deed, which I have identified be- 
fore, in the examination of Mr. Marshall, and which I will refer to 
as a deed deed from Thomas E. Marshall to yourself, recorded in 
book 351 of deeds, page 200, Cook county records, was ever deliv- 
ered to you? — 

A. No, sir. 

Q. You say you never saw it till to-day ? 

A. No, sir. 

Q. When for the first time did you hear of such a quit-claim deed— 
before or after the commencement of the present case? 

A. A few days ago, wasn’t it, when I was here? You told me 
there was a deed. 

Q. And before that time you had not heard of such a deed? 

A. 
5 — you recognize the handwriting of the deed itself? 
A. Yes, sir; I looked at it. 

.Q. It is your husband’s ? 
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266 ~—sAA«x’.-: Yess, sir. 


_Q. This deed seems to have been recorded, Mrs. Marshall, 


in 1866. Do you remember any transaction of your husband’s at 
that time—what was his business at that time? 

A. He was in the real estate business. 

Q. To what extent was he trading in real estate at that time? 

A. Qh, he used to buy and sell all the time. 

Q. What authority, if any, did you give for the execution of this 
deed by Thomas E. Marshall to yourself ? 

A. None. 

Q. What authority, if any, did you give for the recording of this 
deed ? 

A. None. 

Q. What authority, if any, did you give your husband, James M. 
Marshall, to receive a delivery of this deed or the other deed that 
the witness, Thomas E. Marshall, spoke of ? 


Mr. WATERMAN : Objected to. 


The Witness: None. : 

Q. What authority, if any, did you ever give your husband, James 
M. Marshall, to record either uf these two deeds from Thomas E. Mar- 
shall to yourself ? 


Mr. WATERMAN: Objected to. 


The Witness: None. 
Q. What claim or recognition, if any, have you ever made of 
either of these two deeds? 


267 Mr. WATERMAN: Objected to. 


The Witness: None. I didn’t know there was any deeds. 

Q. Where did Mr. Marshall keep his land papers and important 
papers and documents during his lifetime ? 

A. I supposed he kept them in his safe; he nad a large safe in 
his office. I never saw any of them. ) 

Q. Did he keep them in the house ? 

A. No, sir. He never kept any of them there. 


Cross-examination by Mr. WATERMAN: 


Q. Mrs. Marshall, you have stated that your husband was in the 
real estate business ; was he in the real estate business during the 
entire time of your married life ? 

“ Yes, sir. 

Q. All the time dealing largely in real estate ? 

A. I suppose so. He was in the real estate business. : 

Q. Bought and sold a good deal on his own account, did he not ? 

A. Yes, sir. 

Q. You were in the habit, during your married life, frequently, 
were you not, of executing deeds which he brought to you to exe- 
cute, did you not? 

A. Yes. I used often to sign my name to papers. 
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Q. Can you give anything of an idea how many deeds you 
268 executed during your married life that he brought you? 
A. No, sir. 

Q. One hundred, would you say? 

A. I don’t know. 

Q. Well, don’t you think as many as a hundred ? 

A. Well, I cannot tell. I have signed a good many; but I could 

not say how many. 

Q. When he brought deeds to you to sign were you in the habit 
of reading them over “to see what was in the deed-? 

A. No; I just signed them. Sometimes I would and sometimes 
I wouldn’t; but generally I just signed them. 

Q. Generally you just signed them; acknowledged them as he 
asked you? 

A. Well, sometimes I did, and sometimes I read them just one 
way and the other. | 

Q..Can you give me any one instance in which you read over any 
deed and and ascertained what was in it before you executed it? 

No; I cannot. 

Q. Now, Mr. Marshall was a capable business man, was he not? 

A. Well, I don’t know about that. 

Q. You don’t know ? 

A. No; I cannot say; I suppose he was. 

Q. Did you during your married life carry on any business of your 
own ? 

A. No, sir; I did not. 

Q. He from his earnings supported the family ? 

A. Yes. 
269 Q. Did you ever attempt during your married life to look 
after yourself, your own business interests or property in- 
terests ? 

A. No. 

Q. You left the management of business affairs to your husband? 

A. Yes, sir. 

Q. And you attended to the affairs of the house ? 

Yes, sir. 

Q. You and Mr. Marshall lived together as husband and wife from 
the time of his marriage until the time of his death ? 

A. I suppose so. 

Q. All the while in this city, I believe ? 

A. Yes, sir; all the while in the same place; where we are living 
now. 

Q. I understood you to say that you never gave any directions to 
Thomas E. Marshall to execute this deed or the other deed ? 

A. I never talked to him about any business in my life of any 
kind. 

Q. And you never in any — gave Thomas E. Marshall any diree- 
tions whatever in regard to the property mentioned in either of these 
deeds or any of the things concerning these deeds ? 

A. No, sir. 
Q. Never any ? 
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A. No, sir; because I did not know there were such deeds, and of 
course could not. 

Q. Nor did you ever give him any directions as to the property ? 

A. No, sir; I never spoke to him about it. 
270 Q. Or as to his being trustee, or about his being trustee in 
any wav whatever. 

A.’ No, sir; but I knew this when T was married; it was put in 
trust with Thomas E. Marshall, so I could do nothing with it. I 
supposed that was the case, and I did not suppose an ybody could do 
anything with it. 

Q. Did you ever request Thomas E. Marshall to act for you? 

A. No; he asked me if I was willing, and I said “Yes,” and I 
supposed he was; and I supposed he was acting as trustee, and so Mz. 

Marshall could do nothing with it, nor I either. 


Mr. WATERMAN: The suppositions of the witness are objected to. 
The Wirxess: That was what I was told. , 
Mr. WaterRMAN: And I also object to what she was told. 


271 State OF ILLinots, County of Cook: 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


JAMES W. Paxton vs. SUSAN C. MARSHALL. 


The deposition of Jounxn G. SHoRTALL, a witness on behalf of the 
complainant in the above cause, taken, by agreement of counsel, 
before Charles Scates, a notary public i in and for said county and 
State, on the Sth day of December, A. D. 1880, at the oftice of 
Boutell & Water man, room 19, No. 88 La Salle street, Chicago, Cook 
county, []linois. 


Present: A. N. Waterman, es for 1 complainant, and Geo. L. Pad- 
dock, Esy., for defendant. 


DECEMBER STH, 18s0—2 p.m. 
Parties met pursuant to adjournment. Whereupon Joun G. 
SHORTALL, a witness produced, sworn, and examined on behalf of 
the complainant, testified as follows: 


Direct examination by Mr. WATERMAN: 


Q. What is vour name, age, residence, and occupation ? 
A. Mv name ts John G. Shortall ; age, 42; residence, Chicago. 
Q. Where were you living in January and February, 1872 * > 
A. On Prairie avenue, between 16th and 18th streets. 
272 Q. In what business were you then engaged ? | 
A. Examination of titles to real estate. 
Q. In the abstract business ? 
A. Yes, sir; in the abstract business. 
Q. How many firms were there in the city at that time engaged 
in that business ? 
A. Besides our own concern there might have been one or two 
others, but I don’t remember. 
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Q. Mr. Shortall, did you know James M. Marshall in his life- 
time? 

A. Very well, sir. 

Q. When did you first become acquainted with him? 

A. In 1858. | . 

Q. And knew him from then up to the time of his death ? 

A. Yes, sir. 

Q. Do you know Susan C. Marshall ? 

A. Yes, sir. 

Q. How long have you known her? 

A. I cannot. say exactly, but perhaps in the neighborhood of that 
time. 

Q. Do you know where James M. Marshall lived in February, 
1872? 

A. Yes, sir. 

Q. How near was that to where you were then living? 

A. You might call it three blocks away. 

Q. Where was your office at that time—your place of business? 

A. I think 493 Wabash avenue, if it was before we moved on the 

west side. 
273 Q. At that time, in February, 1872, in going from your 
place of business to your residence by the ordinary means of 
conveyance, would you go past where Mr. Marshall then lived ? 

A. Well, I would go within a block of it; that is, I would leave 
the cars at the corner of Indiana avenue and 18th street and he 
lived on Indiana avenue, between 18th and 20th. 

Q. Were you a notary public in February, 1882? 

A. I was. 

Q. Mr. Shortall, will you look at the certificate of acknowledge- 
ment on the deed of trust now shown you, which is dated the 13th 
day of February, by Susan C. Marshall and James M. Marshall to 
Lyman Baird, marked Exhibit A to Francis Bradley’s deposition, 
(handing paper to witness); look at that certificate of acknowledge- 
ment and say whether you can tell by whom it was made? 


Mr. Paddock, counsel for complainant in the cross-bill, desired 
to object to any testimony of the witness tending to support the 
certificate of acknowledgement referred to in the question for the 
reason that the bill of complaint concedes the existence of the 
homestead rights and offers to satisfy the same in money. 


e 


A. It was made by me. 


Mr. WATERMAN: 


Q. When? 
274 A. It bears date the 14th of February, 1872, and, 1 pre- 
sume, there is no doubt of it having been attached at that 
time. 

Q. Will you please state whether the persons named therein, 
James M. Marshall and Susan C. Marshall, did or did not appear 
before you, as stated in the certificate, and acknowledge that instru- 
ment. 
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Mr. Paddock, counsel for defendant in the original bill and 
complainant in the cross-bill, objects to the form of this question for 
the reason that it is leading, and that it does not call for a statement 
by the witness of any transaction which took place at the time 
indicated. 


A. Both parties acknowledge- the execution of the instrument to 
me, either on the said 14th of February or on the evening next 
preceeding. 


Mr. WATERMAN: 


Q. Mr. Shortall, have you any personal recollection at the present 
time of actually taking that acknowledgement ? 

A. I cannot say that I have; that is, I cannot identify in’ my 
memory the taking of this particular acknowledgement, but I have 
a distinct recollection of taking an acknowledgement, one or more, 
at the house of Mr. Marshall, in compliance with his request. 

Q. Well, of taking the acknowledgement of whom at the house 

of Mr. Marshall? ° 
275 A. Of Mrs. Marshall, of course. 
@. Mrs. Susan C. Marshall ? 

A. Mrs. Susan C. Marshall; the plea always being that it was in- 
convenient for Mrs. Marshall to come to the ‘office, although I have 
taken her acknowledgement of deeds at the office also frequently. 

Q. At this time, in February, 1872, and along about that time, 
were you in the habit of taking many acknowledgements of deeds? 

A. Not many, sir. 

Q. If you have no personal recollection of taking this particular 
acknowledgement, how do you know that Mr. and Mrs. Marshall ac- 
tually appeared before you and acknowledged that instrument ? 

' A. Because I never certified knowingly to a lie in my life. 

Q. Do you mean that you have never certified, in a certificate of ac- 
knowledgement, that any one appeared before you and acknowledged 
an instrument unless they actually did so appear? 

A. Never, sir. | 

Q. Have you ever been asked, Mr. Shortall, to certify to per- 
sons having acknowledged deeds without having them personally 
present ? 

Objected to as “— evidently irrelevant and foreign to the pres- 
ent purpose. 


A. Yes, sir; a few times; not often. 
Q. Well, what have you done in such instances ? 
276 A. Refused to do so. 
Q. Mr.Shortall, you have testified concerning this acknowl- 
edgement before, haven’t you? 
A. Yes, sir. 
Q. In a suit wherein Mrs. Marshall was a party ? 
A. I believe so. 
Q. How long ago was that? 
A. I don’t remember, sir; somewhere in the neighborhood of [a] 
year ago. 
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= Since testifying in regard to this matter have you thought 
of it? 

A. Qh, ves, sir. 

Q. Please state whether you have now, upon thinking the matter 
over, any doubt whatever as to the fact of Mr. & Mrs. Marshall hav-. 
Ing appeared before you and acknowledged that instrument? 

A. Not the slightest. 

Q. Mr. Shortall, can you give any instances in which you have 
been asked to take acknowledgements of instruments without having 
persons actually present before you? | 


Objected to as being evidently irrelevant to the present issue. 


A. I remember distinctly of three cases in which I have been so 

requested, of which Mr. Marshall himself was one; the other two I 
decline to name. : 

277 Q. Whose acknowledgement did Mr. Marshall ask you to 

make the certificate to without the person being actually 

present? : 


Objected to. 


A. His wife. 

Q. When was that? 

A. I can’t remember. 

Q. What did you do? 

A. I refused to do so, but probably went to the house and took 
the acknowledgement; certainly did so if I attached my certificate. 


Mr. Paddock counsel for defendant, objects to Mr. Shortall stating 
the probabilities concerning this matter or what he did in any con- 
tingency whatever, or making any other statement than a statement 
of fact based upon his own recollection. 


Mr. WATERMAN: 


Q. Mr. Shortall, I now show you an abstract of title made by 
Shortall and Hoard, being number 24222, which will be marked 
Exhibit A to deposition of John G. Shortall, and I ask you by whom 
that abstract. of title was made (handing paper to witness) ? 

A. By our firm; Shortall and Hoard. 

Q. Whien was it made? 

A. On or about the 16th February, 1872. 

Q. J call your attention to the fact that that is a partial abstract 
of title to this property. 

A. I see that, sir. 
278 Q. Please state, Mr. Shortall, when that abstract of title 
was made, with reference to your taking the acknowledge- 

ment of that deed of trust. 

A. It was made subsequently some three or four days. 

Q. Do you remember, Mr. Shortall, whether this deed of trust 
was placed on record by you—that is, I mean by your firm? 

A. I don’t remember that our practice was 
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Counsel for defendants object to the witness, when called up in 
regard to his memory of the fact, fo state- anything in regard to his 
practice. 


Q. Please go on and state what you was going to in regard to your 
practice. 3 

A. Our practice was to receive from Baird and Bradley, and from 
other clients in the joaning business, the trust deeds which were to 
be filed in record for the purpose of making the abstract of the in- 
struments in our office as more convenient, and then we would file 
the instruments for record for those clients and bring the abstract 
down so as to include them, and this was probably so filed, but the 
fact, as I said, I cannot positively state. 


So much of the answer as states Mr. Shortall’s opinion as to the 
probability of what was done objected to. 


Q. How long had you, in 1872, been in the abstract business here 
in this city? | 
279 A. About 16 years. 
Q. Were you at that time familiar with the records — of 
making abstracts of title in this city ? 

A. Yes, sir. 

Q. Please state whether at that time you were an expert in the 
abstract business. . | 

A. I was so considered. : 

Q. Please don’t be modest, but answer the question whether you 
were. 

A. That was my profession. 

Q. Now I call your attention to the fact that upon that abstract 
of title where this trust deed is shown nothing whatever is said 
about the acknowledgement. Please state whether in making up 
abstracts at that time, when there was any defect in the acknowledge- 
ment or any want of acknowledgement. known to you, it was your 
custom to show it upon the abstract. 

A. Invariably. | 7 

Q. Then, in respect to this deed of trust having been duly ac- 
knowleged, what does that abstract show ? 

A. It shows that it was duly acknowledged. 


Answer objected to by counsel for defendant for the reason that 
the witness is undertaking to construe a written paper which has 
been offered in evidence by counsel on the other side. 


Q. Mr. Shortall, will you please state whether in the course 

280 of your business as an abstract maker you have ever made an 

abstract of title to property showing conveyances thereof of 

which to your knowledge there had not been a lawful or proper 
acknowledgement without so showing it upon the abstract? 

A. Never. 

Q. Please state whether, if at the time this abstract of title wes 

made by you you had known that the deed of trust last shown 

thereon had not been duly acknowledged by the parties named 
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therein having actually appeared before the officer claiming to take 
the acknowledgement and acknowledge the same, you would have 
made the abstract of title you did. 
A. We would have made the abstract of title, but we would have 
added a note of the defect to the abstract of the instrument. 
Q. You were acquainted with Baird and Bradley at that time, in 
February, 1872? 
A. Yes, sir. 
Q. Doing business with them ? 
A. Yes, sir. | 
Q. How long had you been doing business with them ? 
A. I cannot say; for some years. 
Q. Some vears? 
A. I really can’t say, sir? 
Q. In what business were they engaged ? 
A. I should say mortgage loan brokers 
281 Q. Were they men we had much or little business to be 
done by abstract makers ? 
A. I think considerable, sir. 
Q. Where was the oftice of your abstract firm prior to the fire of 
1871? 
A. In the building known as Larmon block, northeast corner of 
Washington and Clark streets. 
Q. Do you remember whether Baird and Bradley did business 
with you while you were there? 
A. Qh, yes, sir; they did. 
Q. Mr. Shortall, will you please state in whose handwriting the 
letters and words “J. G. Shortall” in the body of the certificate are? 
A. In my handwriting. 
Q. What other portion of the certificate other than : came signature 
to it, if any, is in your handwriting? 
A. The words “14th” and “ February.” 
Q. Will you please look at that abstract of title and say whether 
the entire abstract was made by your firm ? 
A. Yes, sir. 
Q. I call your attention to the certificate bearing date January 
30th, 1872, and ask you about what time that was made? 
A. At about the date stated, January 30th, 1872. 
Q. Have you any recollection at whose instance the con- 
282 _—stinuation dated January 30th, 1872, was made? 
A. The order was entered on the order-book in that case, 
as in the other, in the name of J. M. Marshall. 


Cross-examination by Mr. PapDock : 


(). Mr. Shortall, the certificate of acknowledgement to which you 
have referred bears date February 14th, 1872, does it not? 

A. It does; yes, sir. 

Q. That date was inserted in your handwriting, wasn't it? 

A. Yes, sir. 

Q. Intelligently, I presume, and with knowledge of the fact that 
that. was the proper date, so far as you recollect? 
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A. That was the day I attached the certificate, undoubtedly. 

Q. The 14th of February ? 

A. Yes, sir. 

Q. It was your official statemert of the day on which the act of 
acknowledgement was, — it not? : 

A. It was the date attached to the certificate. 

Q. And you attached it ? 

A. And I attached it. : 

Q. Iam now asking you whether it was your statement of the 
actual, truthful date of the acknowledgement itself? 

A. Well, I cannot say positively that I took the acknowledge- 

ment; that is, that the acknowledgement of Mrs. Marshall 
283. was made on that date, for it might have been—although I 

am not certain about it—it might have been made the even- 
ing previous. If I took the acknowledgement at her house the 
evening previous I should be likely to attach the date to it that Mr. 
Marshall would acknowledge it, which would be the next day 
when he brought the instrument down there. That is the fact of 
the matter. 

Q. To ascertain, if I can, whether you are speaking from recol- 
lection or simply theorizing with regard to your system, I will ask 
you when that deed was acknowledged. 

A. I should say, in the absence of any positive recollection to the 
contrary, that it was acknowledged on the 14th of February. 

Q. You have now stated that it was acknowledged on the 14th of 
February. I will ask you if you have any memory as to where it 
was acknowledged ? 

A. I have not. : 

Q. I will ask you whether you have any memory of having gone 


to Mrs. Marshall’s sick chamber and taken her acknowledgement | 


on the 14th day of February, 1872, of that deed? 

A. I never went to Mrs. Marshall’s sick chamber at any time to 

take her acknowledgement; I never was in Mrs. Marshall’s chamber 
properly so called to take an acknowledgement. 

284 Q. Then is it not true to say, Mr. Shortall, that treating 
the matter as a matter of memory you have no memory of 

having visited Mrs. Marshall’s house while she was sick and con- 

fined to her room on the 14th of February, 1872, and taken her 

acknowledgement to this deed? : 

A. I have stated positively that I never visited Mrs. Marshall’s 
bed-room, if that is what you mean, to take any acknowledgement 
whatever; I have visited Mrs. Marshall’s house and taken her ac- 
knowledgement in her parlor to possibly this deed—possibly some 
other deed—in the evening after 6 o’clock. 

Q. I will ask}you again whether you have any memory, Mr. Short- 
all, of having proceeded to Mrs. Marshall’s house on the 14th of 
February,1872, and taken her acknowledgement to the deed in ques- 
tion without reference to other deeds. 

A. As a matter of memory I have no recollection of taking the 
acknowledgement of any particular deed—meaning by that that I 
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cannot identify any deed the acknowledgement of which has been 
taken by me at her house. 

Q. Then, is it not fair to say that you cannot recollect having gone 
to her house.and taken her acknowledgement to this very deed, the 
one we are talking about. 

A. Why, certainly. 

Q. Your testimony, as I understand it, is based not upon 

285 actual personal memory of this particular transaction, but 
rather upon your confidence in the accuracy of the system of 
ofticial action which you pursue. Is that a correct statement of it? 

A. I think it is, sir. 

Q. Have you had some personal feeling with regard to this con- 
troversy as if it was levelled to some extent against the regularity 
and propriety of your own contract? Have you felt that sentiment 
ur expressed some sentiment of that sort, Mr. Shortall ? 

A. Oh, no, sir. I have felt too secure in my position in my prac- 
tice. 

Q. You have no particular personal feeling about this contro- 
versy ? | ; 

A. Qh, no, sir. 

Q. You have spoken about being occasionally approached by 
people who asked you to give certificates without the parties coming 
before -you ? | 

A. Yes, sir. 

@. How often did that occur ? 

A. Perhaps half a dozen times. 

Q. Your business of notarial acknowledgements was not a large 
one, I understand you to say ? 

A. No, sir. 

Q. It was only occasionally that you were called upon ? 

A. Only occasionally. 

Q. Mr. Waterman showed you the abstract which has been termed 
Exhibit A and you stated, I believe, that it was made by your firm, 

Shortall and Hoard? | 
286 A. Yes, sir. 
Q. Do you mean that you recollect having taken part in 
the making of the abstract ? 

A. No, sir. | 

2. You recognize it by its official marks ? 

A. Yes, sir. I recognize it by its official marks. 

Q. And the signature to it? 

A. Yes, sir. 

Q. What personal part did you actually have in making that ab- 
stract ? | 

A. IT eannot tell you the exact part, sir, but I made part of it my- 
self. I should say I made the most of it myself. 

Q. Is your handwriting there in the body of it? 

A. That is a copyist’s work 

Q. Whatis your reason for saying you had any personal share in 


‘the work ? 


A. From the office marks on it. 
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Q. What are the office marks to which you allude ? 

A. My initials, for one thing, at the head of the abstract in my 
own handwriting. 

Q. That would imply what, Mr. Shortall ? 

A. It would imply the making of the abstract by myself; cer- 
tainly the particular charge of its making. 

Q: Would it imply that you went to the recorder’s office and 
made the examination of the records of deeds ? 

A. It would, sir. 

287 Q. You have spoken about a practice, Mr. Shortall, of re- 

ceiving a deed of trust to be filed by your firm for record. 
Was not that practice confined to cases where it was designed that 
the deed of trust should be placed upon record and the abstract 
should be brought down with a certificate to date showing a deed 
of trust and the disbursements of the loan to be made after that con- 
tinuation was in hand at a loan office ? 

A. No, I cannot speak anything about the loan office,or how they 
transacted their business. I have stated that the practice Was to 
hand us the deed in trust for us to file for record and we to bring 
down the abstract—continue the abstract to cover the day of the 
filing. What the practice of the loan broker was we have no know]l- 
edge as to the disbursements of his money 

Q. You say probably this was so done—that is, probably, you say, 
this deed of trust was sent to your firm, and probably your firm 
filed it for recore ? 

A. Yes, sir. 

Q. I will ask you whether you have the slightest memory on that 
point ? 

A. Not the slightest, sir. I judge from what was the almost uni- 
versal practice. 

Q. If your firm did place this deed of trust on file for record, from 
whom did they obtain it? 

A. Well, I should say from Baird and Bradley, but it might 

have been handed in by Marshall, or by some clerk, for 
288 Baird and Bradley. 
Q. 1 do not understand you to profess to have any personal 
memory as to by whom it was handed in? 

A. No, sir; I have not. 

Q. Your attention has been called by Mr. Waterman. to the fact 
that in the abstract shown you nothing whatever is said about the 
acknowledgement. Was there. any custom in your office at that 
time of mentioning facts that did not appear on the records of Cook 
county ? | 

A. Not unless we knew them; and as our dealings were mainly 
with the records, it was very rarely that facts outside the reeords 

ame to our knowledge, but when they did.so we noted them. 

Q. Sueh as what? 

A. Anything that would operate as a defect or informality i in the 
deed or instrument abstracted. 

Q. Where the fact itself was not to be found upon the records? 

A. Yes, sir. 
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Q. Will you give an instance of that, so we can understand your 
meaning ? 

A. I cannot, sir; a hypothetical case ? 

(). No, sir; a case based on facts. 

A. I have no recollection of any such, sir. 

Q. Then you have no recollection, as I understand you, Mr. 

Shortall, that the firm of Shortall and Hoard ever mentioned 
289 in an abstract of title a fact they had not previously found 
upon the records of Cook county ? 

A. I cannot recall any case. 

Q. The object of your firm was to give abstracts of title based upon 
matters in writing, apparent upon the records, concerning lands in 
Cook county, was it not ? 

A. That was the object certainly. I would say in addition, in ex- 
planation, that if a deed oneal on the records which we knew to 
be a forgery, or in which a defect occurred which was not made a 
matter of record, we, knowing it, would make a statement for the 
benefit of our client to the effect that such a defect existed. 

Q. With this explanation in view I will ask you, Mr. Shortall, if 
you remember any case where you made a statement of facts which 
did not appear on the records, and, if so, state what the case was. 

A. I have no recellection, sir, of any case—none that I can 
name—although I have a general ‘recollection of having made state- 
ments on abstracts, in addition to what the record showed, of infor- 
mation obtained outside the record. This was very infrequent, 
however. 

Q. That bears upon your routine of business with regard to your 

capacity as abstractors of title. I will ask you a question in regard 
to your notarial business—whether in taking an acknowl- 
290  edgement of a deed it was your custom to read the deed ? 
A. Not generally, sir. 

Q. It was not much of an operation, was it, for a party to come in 
and sign a deed and acknowledge it, and you put yout certificate 
and seal upon it. How long would that take? 

A. Something under five mitrutes. 

Q. Wasn’t your custom not to read the deed to which you made 
certificates of acknowledgement? 

A. I generally glanced at the deed in a general way, but it was 
not my practice to read the deed through. 

Q. It was not a matter in which you had any interest, was it, to 
see what the consideration was? 

A. No, sir. 

Q. W hat the property was? 

A. No, sir; it was more to identify the parties sidan the ac- 
knowledgement as being the parties named in the body of the deed. 

Q. If. vou knew the party to be the party named as grantor that 
was all you attended to, I suppose? 

A. That was all, sir. 

Q. Please instruct us in one additional point with regard to the 
mysteries of abstract making, Mr. Shortall, and tell us whether 
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the basis of the whole affair was not a tract index kept in 
291 your office. Is that the starting-out point? 
A. Yes, sir. 

Q. A page, or some part. of a page, designates a tract, and there 
is a list of conveyances upon it, isn’t there? : 

A. Yes, sir; a sort of ledger account. 

Q. T hat is the skeleton upon which you work, as I understand it, 
or from which you begin to work ? 

A. Yes, sir. 

(). So far as deeds of conve yances are concerned ? 

A. Yes, sir. 

(). Now, is it not also true-that thei tract index furnishes no in- 
formation as to the name of the notary before whom the deed is 
acknowledged ? 

A. That is true, sir. 

Q. Was it not also at that time true, in 1872, that if the person 
making the search of the records saw on the face of the acknowl- 
edgement nothing unusual he would not make any note of the name 
of the officer before whom the deed was acknowledged in the ab- 
stract ? 

A. That is true, and always has been so. 

Q. If the acknowledgement appeared to be in due form by a person - 
known to be an officer there would be no mention in the abstract of 
the name of the person taking it. That is correct, isn’t it ? 

A. That is true.. 
292 Q. You have spoken of your clientsin a general way without 
saying who they were in this case. Let me ask. you, Mr. Short- 
all, if Mr. Marshall did not give the order for this abstract, and was 
it not paid for with his funds? 

A. I should say, from the appearance of the abstract, that Mr. 
‘Marshall paid for the abstract, and it was probably ordered in his 
name for that purpose, for I think we had an account with him, a 
monthly account, at that time. 

Q. It appearing, therefore, that Mr. Marshall was the person by 
whom, or in whose name, the order for the abstract was given—that 
he was the person by whom your firm was paid for making it—I will 
- you to whom you referred when you spoke of your clients? 

All who did business with us—Mr. Marshall and Messrs. Baird 
& Bradley and others—all who did busitiess with us. | 

Q. Did you refer to Baird and Bradley as your clients in this in- 
stance with regard to this abstract? 

A. Considering the fact of the recording of the trust deed 

Q. If itisa fact ? 

A. If it is a fact we would consider that Baird and Bradley 

293 were interested, so far as we were concerned, fully as much as 

Mr. Marshall, and were so considered our clients in that 
regard. 

Q. Then the fact of Baird and Bradley’s clientage depends, as I 
understand you, upon the hypothesis that they put their deed in 
your hands ‘to be recorded ? 

A. Oh, not exactly, sir; the fact of its being on the search of title 
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would give us notice of it independently of their having left it with 
us. 


Redirect examination by Mr. WATERMAN: 


Q. I will ask you whether the form of this trust deed also would 
' not have informed you that it was from the office of Baird and 
Bradley? 
A. Oh, yes, sir. 
Q. I will ask you whether the abstract of this trust deed does not 
> show it to have been made prior to the instrument having been 
_- spread upon the records of Cook county ? 


Objected to.. 


A. It does. 
JOHN G. SHORTALL. 


By a of counsel the signature of the witness to the fore- 
going deposition was waived. 


STATE OF ILLINOIS, 
Cook County, 


2 8 294 I, Charles Scates, a notary public in and for said county 
and State, do hereby certify that previous to the com mencement 
of the examination of said witness, John G. Shortall, he was by me 
a duly sworn in the cause entitled in the caption hereto ; that said 
examination was had on the 8th day of December, A. D. 1880, at 
the office of Boutell & Waterman, room 19 La Salle St., Chicago, in 
said county and State; that I caused said examination to be reduced 
to writing, and that the signature of the witness to said examination 
was waived by agreement ‘of counsel. 
In witness whereof I have hereunto set my hand and affixed my 
notarial seal this 8th day of February, A. D. 1881. 
= _ [NOTARIAL SEAL. ] CHARLES SCATES, 
Notary Public. 


(Endorsed :) Filed May 3, 1882. W. H. Bradley, cl’k. 
295 Deposition of Carter H. Harrison. 
- JaMEs W. Paxton vs. JaMES M. MARSHALL e al. 


JAN’Y 117TH, 1881—2 o’clock p. m. 
Parties met pursuant to adjournment. Whereupon Carter H. 
HARRISON, a witness produced, sworn, and examined in behalf of 
the complainant, testified as follows: 


Direct examination by Col. WATERMAN : 


Q. What is your name, age, residence, and occupation ? 
A. Carter H. Harrison; mayor of the city of Chicago; lawful 
age; city of Chicago. 
Q. Mayor Harrison, how long have you lived here in this city ? 
@ A. 25 years. 
Q. Will you iook at the description contained in number 9 of the 
19—608 
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abstract now shown you, which is abstract number 24222, by the 
united firms of Shortall & Hoard, Chase Bros. & Co., and Jones & 
Sellers, and say whether you remember ever havi ing owned the prop- 
erty described in number 9 of that abstract? 

A. Yes, sir; I owned that at one time. 

Q. Do you remember selling the property ? 
296 A. Yes, sir. 
Q. To whom did you sell it? 

A. My recollection is I sold it to Joseph N. Barker. 

Q. Do you remember whether you took back a mortgage or not? 

A. I did. He subsequently sold part of it to Mr. Marshall. 

Q. Now, do you recollect when that mortgage, if ever, was paid 
off ? 

I would have to refresh my memory, probably, by looking at 
the abstract. 

Q. Look at the abstract. 

A. (Witness examines paper.) It would be impossible for me to 
fix the exact date. I should say, though, between 1861 and 1863— 
somewhere along there—or 1864. 

Q. Now, Mayor Harrison, when did you sell the property to Mr. 
Barker ? 

A. I sold it in 1857 or 1858, I think. I got it from Mr. Allen in 
about 1857, I think—1857 or 1858. I sold it to Mr. Barker, my rec- 
ollection is, by contract, but didn’t make the deed for some time 
afterwards. TI sold it after I had held it a year or two, or three years. 
Somewhere between 1858 and 1860 I sold it to him, and the hard 
times had commenced, and property fell, and the lot was supposed 
not to be worth the money that I received for it, so that I had to 
make a reduction, and they paid me off. I would, therefore, think 

that this payment must have been during the hard times— 
297 somewhere in 1861 or 1862; it was before —. I know in 

about a year after I made the settlement with them property 
took a start, and I went to them and told them that, as I had done 
so well for them, I thought they ought to make 1t up in notary pub- 
lic acknowledgments for me, and I never did pay either one of them 
after that; so I judge from that it was somewhere near 1861 or 1862 
they paid me, and good times began to return in 1863. 

Q. Was the mor tgage you took from Mr. Barker for the purchase- 
money ? 

A. For purchase-money ; yes, sir. 

Q. Now, do you recollect what the amount unpaid upon the mort- 
gage was at the time it was paid off? 

A. I could not tell you. . 

Q. Do you recollect for what amount the mortgage was taken ? 

A. I could not tell you precisely ; it was some $5,000, I believe. 

Q. Now, Mayor Harrison, at the time the mortgage was paid off 
did you receive the full amount of the mortgage ? 
A. I accepted it as full. 
Q. But actually did you receive the full amount of the mortgage? 
A. No; not quite. 
Q. Why was that? 
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A. I had sold the ty 0 for about $5,000. Before the 


298 money was paid to me, before the debt finally became due, 

the property had fallen very largely by reason of the begin- 
ning of the war. The property was not supposed to be worth the 
debt. Mr. Marshall purchased part of it; my recollection is all but 
15 feet, it seems to me; this is from memory. It seems to me Mr. 
Marshall purchased 40 feet from Mr. Barker and Mr. Barker re- 
tained the 15 feet out of the 55 feet and something. The debt was 
greater than the property would have sold for. 

Q. That is, the mortgage upon it to you ? 

A. The debt to me; the mortgage upon it. Mr. Marshall was 
just about to build, provided I would knock off from the indebted- 
hess a certain amount; he and Mr. Barker would pay me up and 
he would build; that he was only able, I know, to build a small 
house. I know I complained a little afterwards that he had built a 
little better house than I expected, and, it seems to me, I knocked 
off from it somewhere in the neighborhood of $900, but that is mere 
memory. The reason I remember that is that I considered that I 
had paid Mr. Barker and Mr. Marshall somewhere from $900 to 
$1,200, which they were to pay ine up in notary fees; they were 

never to charge me as long as they lived, and I never did 
299 ~=pay them anything after that. That is the reason it fixes it 
in my memory. 

Q. Mayor Harrison, I noticed that the deed made by you to Mr. 
Barker appears upon this abstract to be dated December Ist, 1858, 
and to have been recorded November 17th, 1860. What do you say 
about its having been made at or about the time it appears to have 
been recorded ? 

A. I have an indistinct recollection that I sold it by contract first, 
but Iam not certain. Of course, if I sold it bv contract I would date 
my deed back to the date of the original contract, but to that I would 
not be willing to swear positively. 

Q. I believe you said it was your impression the deed was made 
some time after you sold the land? 

A. That is my recollection. My recollection is that I took the 
contract from Mr. Barker, but of that I am not certain. 

Q. At the time that you received this payment and made this re- 
duction, by whom was the money paid to you; who did it come 
from? | 

A. Mr. Marshall, part of it, and Mr. Barker part. 

Q. Well, do you recollect what the proportions were? 

A. I don’t. : 
300 Q. Did you learn from Mr. Marshall at that time whether 
he was the owner of any portion of the property at that time? 

A. I know he was the owner. I don’t know that he individually 
was. I have an indistinct recollection that Mr. Marshall spoke of 
the property as being his wife’s, but that is indistinct. 

Q. The release of the mortgage avpears to be dated the 13th of 
February, 1863. What did you say as to that having been at the 
time at which you received the money? 

A. I could not state it, sir. 


148 SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 


Q. Well, what would be your opinion about it; how near that 
time, I mean, at which the mortgaze was paid off? 

A. What date? 

Q. The 13th of February, 1863. 

A. I should judge I received the money prior to that. 

-Q. How much? 

A. Well, whatever I accepted from them as full payment; the bal- 
ance of the payment. How much before? 

Q. Yes. 

A. IT could not tell you. I only know that the property commenced 
to go up very rapidly not a great while after I received the money, 
and that I only remember by the fact of telling Mr. Marshall and 

Mr. Barker that they had gotten this reduction at a good time; 
301 that if I had known how it was going up I would not have 

made it, you know. The good times began to take effect 
thoroughly in 1863. That I remember distinctly, because I remem- 
ber selling a great deal of property in that year. | 

Q. Do you say then it was in the year 1862? 

A. I would not be able to fix the date at all. It might have been 
in the spring of 1863, because I didn’t commence to sell very largely 
until August that year. I sold some property in August and got 
out of debt and commenced to make money very rapidly. It was 
not a great while before that; it might have been a year; it might 
have been though in February at the time that was dated. 

Q. Mayor Harrison, let me call your attention to instrument No. 
17, in this abstract, which appears to be a mortgage by James M. 
Marshall to you. | 

A. I had forgotten that Mr: Marshall made a mortgage to me. 

Q. Do you remember about itnow on looking at this? a 

A. I think Mr. Marshall did make me a mortgage fora . -rtain 
portion of the Barker debt. | 

Q. Do you. remember whether the mortgage was for the 
302 proportion which the quantity of land which he had bought 
bore to the entire debt ? ; 

A. I could not tell precisely ; that would only be a surmise. I 
have now a recollection that Mr. Marshall came to me and made a 
mortgage for a part of the purchase-money that Mr. Barker owed 
me and I credited on Mr. Barker’s paper that much, provided it were 
paid—in other words, so as to hold Mr. Barker’s original mortgage 
as well as this—but whenever that was paid I would release that 
much of it and hold Mr. Barker’s mortgage over the whole. 

Q. Now, Mayor Harrison, by No. 21 of this abstract the release of 
the mortgage made by James M. Marshall to you appears to have 
been dated January 13th, 1863, and to have been recorded April 
a cone What do you say as to its having been made about those 

ates % : 

A. I suppose from those things that that would come nearer my 
recollection Just now. It was during the year prior to the return of 

good times and that would bring 1t nearer than Mr. Barker’s. Mr. 
Marshall paid me the money, his proportion, sooner than Mr. Barker 
did. Mr. Barker didn’t pay until afterwards. 3 
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303 _Q. But, as I understand you, you threw off about $900 ? 
A. Well, I think I threw off about $900 to the two. 

Q. The property not being considered worth the mortgage debt at 
the time? 

A. ‘rhe property was not worth the mortgage debt at the time we 
made these negotiations, but whether the negotiations was months 
prior to the making of the release or not I don’t know. I might 
have made an agreement with them to take the money in 1862, early, 
and afterwards keep my promise with them. I have this recollec- 
tion, that Mr. Marshall came to me and said that he had that prop- 
erty, and he wanted to build a house on it for his wife; that, it seems 
to me, that Mr. Larmon or some one was going to help him build a 
house; that they had not money enough to build much of a house, 
and I agreed with him, in consideration —. They made what you 
might call a poor mouth of it. It was hard times, and I agreed to 
knock off to what [ considered really the property was worth. I 

did that a great deal about that time. If a person owed me a 
304 thousand dollars on a lot and I thought the lot was not worth 

but $700, I would take the $700 and make a release deed. 
Now, that agreement might have been made any time in the year 
1862 and still the release not have been made until 1863. It might 
have been a written-agreement to do the thing. I could not pusi- 
tively state. I am pretty certain that the thing hung for some time, 
because very shortly after I made my release I recollect of Mr. Mar- 
shall building a much finer house than I thought he was able to 
build, and J rather reproached him for having been:so poor, and he 
said something about Mr. Larmon helping, or something of the sort, 
that enabled him to do it. | 


Cross-examination by Mr. Pappbock : 


Q. Mayor Harrison, I call your attention to the fact that No. 11 
of this abstract speaks of the record of the mortgage from Joseph N. 
Barker to yourself as having occurred on the 27th of November, 
1858. In view of that fact, 1s it not now your better recollection 
that the title must have been made to Mr. Barker as early as that? 

A. I will [not] say positively. 
305 Q. Show that your hypothesis about a previous contract is, 
perhaps, erronzous ? | 

A. I might, perhaps, have sold it to Mr. Barker a long time before 
the date. I don’t know when I sold it to him; I may have sold it 
and made a contract, but I would not have thought of the contract 
if it had not been to account for the apparent discrepancy. 

Q. If there was a contract it was prior to 1858 ? 

A. Yes, sir; I would have put my mortgage immediately upon 
record. A deed is very frequently, where people have confidence, 
not put on record for a jong time; a mortgage, however, is put on 
record at the time, because it is to secure the note. I expect you 
will find there that the mortgage is put on almost at the same time 
of the date of the papers. I have an indistinct recollection that I 
Was going away and we made the papers in advance of when the 
deed was to commence to run. | 
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Q. You had frequent conversations with James M. Marshall, I 
suppose, about the time of his becoming interested in this land ? 
A. Yes, sir. 
306 Q. Well, is it not correct to say that it was your under- 
standing that it was in some way without reference to details 
—that land had been placed for the benefit of Mrs. Marshall, Mrs. 
Susan C. Marshall here, or as a homestead for the Marshall family 
in some way ? 

Objected to. 

A. My recollection is both Mr. Barker and Mr. Marshall spoke 
about their property being their home. I have a recollection that 
Mr. Barker’s house was in Mrs. Barker’s name on his original lot. 

(). Now, as to Mrs. Marshall ? 

A. And that Mr. Marshall was buying this property for his wife. 
There were conversations about the property of such things, and 
about the same time-I placed the title of ahome in my wife; we 
were discussing it, and I have the recollection that when Mr. Mar- 
shall got me to knock off the amount that I did that it was because 
of its being a home and not a speculation. I remember also his ex- 
plaining to me the exact reason why he had built a better house 
thaé he had told me before he was able to build was that Mr. Lar- 
mon had helped him or built it for his daughter. 

Q. Who was Mr. Larmon ? 

307 A. Mr. Larmon was Mrs. Marshall’s father, Mr. Philip 

Larmon. He bad told me that he could only build a small 
establishment, which was to act as an ell to the other house, but not 
long afterwards I went up there and saw what I considered a very 
fine house going up, and I felt rather aggrieved that he should have 
made me throw off so much when he was able to build so good a 
house, and blamed him for it; and he told me something about Mr. 
Larmon’s doing it for Mrs. Marshali, but I will say here that this I 
would not have thought of but for my memory being refreshed ; 
these things passed out of my mind years ago. 

Q. Refreshed in what way ? 

A. By your questions; it nakes me think of these conversations 
and the fact of my finding fault with him. 

Q. Any by the exhibition of the abstract which Mr. Waterman 
has shown you? 

A. Yes, sir. 

By — the signature of the witness to the above deposition is 
waived. 


308 Deposition of Joseph N. Barker. 
JosEPH N. BARKER, a witness produced and sworn on behalf of. 
the complainant, testified as follows: 
Direct. examination by Col. WaTERMAN : 


Q. What is your name, age, residence, and occupation ? 
A. Joseph N. Barker; lawful age; reside in Chicago; lawyer by 
profession. : 


a 
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(J. I call your attention to No. 13 of this abstract, 24222, made 
by Shortall & Hoard, Chase Bros. & Company, and Jones & Seilers, 
and ask you if you remember ever having owned the property de- 
scribed in that conveyance? 

A. I'did own the property. 

Q. From whom did you purchase it? 

A. I purchased it from Carter H. Harrison. 

Q. Do you recollect making a conveyance of the same to James 
M. Marshall ? 

A. I do. 

Q. From this abstract there appears to be a warranty deed from 
vou to him dated November 1st, 1860, and recorded November 17th, 
1860 ; state whether you remember having sold the property about 
that time. 

A. I remember making the conveyance; yes, sir. 
309 Q. Now there appears upon the abstract a conveyance from 
yourself and wife to Susan C. Marshall, dated the 14th of 
March, 1862, recorded July 14th, 1866; do you ‘remember making 
that conveyance? 

A. Yes, sir. . 

Q. What do you say as to whether it was about the time that it 
appears by that abstract to have been dated? 

A. I should say, from my recollection, that it was about that time. 

Q. Who requested you to make that conveyance? 

A. Mr. James M. Marshall brought the second deed to me. 

Q. And at his request you made it? 

A. Yes, sir. 

Q. And how was it as to the first one? 

A. I sold the property to Mr. Marshall and made the deed to him 
at that time? 

Q. And you conveyed it to Susan C. Marshall 

A. At Mr. Marshall’s request. 

Q. In 1862? 

A. I could not fix the dates; it was after the second deed; that 
bears date March 14th, 1862, and was recorded J uly 14th, 1866. 

Q. Do you remember Ww hen it was made? 

A. I recollect there were two deeds made. I recollect makin 
deed, but I could not give you the dates. If I had not the deed 

fore me I could not give you the dates. 
310 Q. When would you say the second deed was made—after 
__ the time it bears date? 

’ A. It was made while I lived on Indiana avenue. 1 lived there 
in 1863. I had sold to Mr. Marshall before; had made the second 
deed before I left. I lived the next door north. It was before I left 
there that I made this deed. | 

Q. Was it while he was living on the property? 

A.. Yes, sir. 
After he Lad been there? 
. Yes, sir. 
. Do you mean after he had built the main house? 
. Yes,sir. They first: built, if I recollect, a cottage, then an addi- 
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tion to it. I should say it was about the time of the building of the 
main house. 

Q. That you made the second deed? 

A. I should say so. 


Cross-examination by Mr. Pappock: 


Q. Mr. Barker, is it not your recollection that this deed which you 
have referred to, which is mentioned on this abstract as No. 14, was 
‘made for the purpose, and for the purpose only, of correcting an 


error in the acknowledgement of a former deed ? a 


A. That is what the abstract shows. 
Q. Is not that you recollection? 
311 A. I recollect the fact that the deed was made to Mrs. Mar- 
shall at that time, but I think there was some defect in the 
acknowledgement and Mr. Marshall wanted [a] second deed, and he 
wanted that to-his wife. 

Q. A former deed to correct the acknowledgement of which this 
second deed was made; was a deed made by you to James M. Mar- 
shall, was it not? 

A. Yes, sir. 

Q. Just exactly as recited in this abstract ? 

A. Just as recited. : 

Q. And this deed of correction, No. 14, I understand you to say 
was made at the request of Mr. James M. Marshall? 

A. Yes, sir. 

Q. You handed it to him? 

A. I did; that is my recollection. 


Col. WATERMAN: At the time this second deed was made, you were 
living adjoining this property ? , 

A. Yes, sir. 

Q. Adjoining where Mr. Marshall lives—in the next house ? 

A. In the next house north, where Mr, Small lives now ; I lived 
there until Oct. 6th, 1863. 


Mr. Pappock: Do you remember any previous colloquium or in- 
terview between yourself and Mr. James M. Marshall, in connectional 
— deed? 
312 A. No, sir; when he came to me and requested me to make 
the deed, I only remember that it was not made to himself, 
but made to his wife; I don’t remember the conversation at that 
time. 
Q. Do you remember where the business was transacted ? 
A. In my office; I think I executed it in my office and it was de- 
livered there. 
Q. Where was your office? 
A. At the corner of Randolph and La Salle streets at that time. 
Q. Who were present, if you recollect ° 
A. Oh, i can’t remember. 
Q. You don’t recollect that Mrs. Susan C. Marshall was present, 


do you, Mr. Barker ? 


A. No, sir; I don’t 
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Q. I call your attention to the first deed testified to by yourself, 
Mr. Barker; I will ask you whether in the transaction of that pur- 
chase, which culminated in the deed, Mr. Marshall said anything 
of his intention to devote this land to the uses of a homestead for 
himself and family, and what did he say on that subject? 


(Objected to.) 


A. Yes; he spoke of purchasing this for a homestead that he was 
about building, and would soon build. : 
Q. gree was the fact as to his having afterwards built on that 
and ? 
313 A. He did build very quickly afterwards, first a cottage 
and afterwards a front to the house. 
Q. What was the fact as to the occupancy of the premises? 
A. It has been occupied by the family from that time to the 
present time. 
Signature waived by consent. 


It is stipulated that the time for taking testimony is extended to 
February Ist, 1881. 


314 Deposition of Geo. L. Paddock, taken before Merritt H. Dement, 
a Notary Publicin and for the County of Cook and State of Illi- 
nots, at Room 21, 203 Dearborn St., Chicago, March 22, 1881. 


Present: Paddock & Ide, solicitors for defendant, and A. N. Water- 


‘man, Esq., solicitor for complainant. 


GEORGE L. Pappock, being duly sworn in said cause, testified as 
follows: 


Shortly after the commencement of the forcible-detainer suit in 
the United States circuit court of James W. Paxton vs. James M. 
Marshalland others, which was begun to the May term, 1879, Mr. 
James M. Marshall called at my office and spoke to me about appear- 
ing for defendants in that case. Shortly after that he left with me 
a large package of documents, consisting of un abstract of title and a 
number of deeds and other papers. Among those papers were the 
deeds spoken of by the witness, Susan C. Marshall, a quit-claim deed 
from Thomas E. Marshall to Susan C. Marshall, a deed from Joseph 
N. Barker to Susan C. Marshall, and the other deeds which have 
been produced in evidence on behalf uf the defendants in this case. 

That was the first knowledge I had ever had of these papers. 
315 And the package has been in my custody and under my 
control ever since that time to the present. I know of no 
possession or custody of these papers exercised by Mrs. Marshall, 
except that I have, from time to time, made use of them in both the 
detainer suit and the present chancery proceedings as her counsel. 


Cross-examination by Mr. WATERMAN: 


Q. As I understand you, all of the deeds and papers which have 
been produced by Susan C. Marshall, or by you as her counsel, in 
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ay of the litigations spoken of concerning these premises, were given 
to you by James M. Marshall ? 

A. Yes, sir; that is my recollection. 

Q.. Shortly after the commencement of the forcible-detainer suit ? 

A. Yes, sir; and [ might add that they were givea to me at this 
office, in this room, by Mr. Marshall, coming as I have described. 

GEO. L. PADDOCK. 

STATE OF ILLINOIs, 

Cook County, } sis 


[, Merritt H. Dement, a notary public i in and for said county and 
State, hereby certify that the foregoing is the deposition of George 
L.. Paddock in said cause, taken by me at the time and _ place here- 
inbefore mentioned; that A. N. Waterman, Esgq., solicitor for the 

complainant, was present; that the said deposition was re- 
316 (duced to writing by me ¢ and read over by the said witness and 
subscribed and sworn to by him in my presence. 

In witness whereof I have hereto attached my notarial seal this 
22nd day of March, A. D. 1881. 

[NOTARIAL SEAL. ] MERRITT H. DEMENT, 
| Notary Public. 
li Deposition of Susan C. Marshall. 
Marcu 22, 1881. 

Susan C. MARSHALL, being recalled on her own behalf, was ex- 
amined by Mr. Pappock as follows: 

Q. Mrs. Marshall, since your former examination a deed, purport- 
ing to be a deed from Joseph N. Barker and wile to Susan C. Mar- 
shall, has been referred to by witnesses for Mr. Paxton. I will now 
‘show you the deed to which I have referred, and which, as I under- 
stand, is the same one referred to by Mr. Barker in his testimony 
given in this case, and ask you whether or not the deed in question 
was ever delivered to you? 

A. No, sir. 

Q. W hen, prior to this suit, did you, for. the first time, see or hear 
of such a deed ? 

A. Now. 

Q. Did you ever authorize anybody to put it on record on your 
behalf? 

A. No, sir. 

Q. Mention has also been made of a release, purporting to run 
from Mr. Ives, mortgagee, to Susan C. Marshall, and another release, 
purporting to run from Lyman Baird to Susan C. Marshall, releas- 

ing a former deed of trust on the premises in controversy. 
318 Did you ever see either of these releases prior to this suit? 
A. No, sir. 

Q. Was either of these releases ever delivered to you? 

A. No, sir; I didn’t know there was any. 

Q. What authority, if any, did you ever give to any person to re- 
ceive, on your behalf, these deeds that I have mentioned, or to 
record them? 


SUSAN C. 
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A. Not any. 


Cross-examination by Mr. WATERMAN: 


Q. Mrs. Marshall, where are the deeds and releases that have 
been spoken of by Mr. Paddock in his examination of you now? 

A. They are lying on the table. 

Q. In the possession of your counsel ? 

A. In the possession of Mr. Paddock—yves, sir. 

Q. Now,as I understand you, you have never kept or had in your 
custody or control, in any way, any of the deeds or papers relating 
: ¢ to those premises * ? 

A. No, sir; never did. 
Q. Did you know where any of the deeds or papers relating to 
the premises were? 
A. Did not. 
Q. Had no charge or care over them in any way? 
A. No, sir; never. 
Q. And these deeds and papers which have been produced here 
by Mr. Paddock you never saw until after the commencement of 
7 this suit, I believe ¢ 
© = A. No, sIr. 
Q. Do you know where Mr. Paddock got them? 
319 A. No, sir; Ido not. I suppose at Mr. Marshall’s office ; 
I suppose he got them from the office, because that is where 
Mr. Marshall usually kept his papers—always kept them. 

Q. Mr. Marshall’s papers, after his death, were all at the office— 
in his safe, I suppose ? 

A. I never had any control of them or knew anything about 
them. 

Q. Well, were the papers in his safe relating to these premises 
turned over to Mr. Paddock ? 

A. I could not tell you where Mr. Paddock got them, because I 
don’t know; I suppose they were there. : 

Q. You suppose what? 

A. I suppose that he has them all, so that is the only way I 
know. 

Q. You suppose that the papers in Mr. Marshall's safe relating to 
these premises were turned over to Mr. Paddock ? 

A. Yes, sir; when the suit was commenced it would have been 
the most natural way for them to go. 


320 Deposition of Lyman Baird on the part of Complainant. 


Taken before Sidney P. Smith, notary public, at the office of Pad- 
dock & Ide; 41 Portland Bk, Chicago, Ills, oa June 6th, 1881, as 
follows: 


Boutell & Waterman, for compl’t, and Paddock & Ide, for def’t. 


Q. 1. Are you familiar with the property iu controversy in this 
sult ? 
A. Yes, sir. 
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Q. 2. Do you know its value ? 

A. I do approximately. 

Q. 3. What is it worth ? 

A. 12 or 15 thousand dollars. 

Q. 4. What is the land, independent of improvements, worth ? 

A. 7 or 8 thousand dollars. 

Q. 5. Assuming that Mrs. Susan C. Marshall is 37 years of age, 
what would her life estate in the property, 1f unincumbered, be 
worth ? 

A. From 8 to 10 thousand dollars, I should think ; not less than 
eight. : . 7 


Cross-examination by counsel for defendant : 


Q. 1. Upon what, Mr. Baird, do you base your estimate of the 
value of the life estate? 

A. I base it upon her expectency of life and upon the net income 
that could probably be realized from the property. 

Q. 2. At what do you state the expectancy and probable net in- 

come per year? : 
o21 “A. The expectancy about 30 years and the net income 
from six to seven hundred dollars per annum. 

Q. 3. What has been the annual yearly tax and insurance In 
years past on that property ? 

A. I don’t remember. The taxes last year were about 180 dol- 
lars. : 

Q. 4. What do you consider, at present rates, the fair monthly 
rent for the premises? . 

A. Am not sufficiently acquainted with the premises to give an 
accurate opinion about it ; should think it might be from 75 to 80 
dollars a month now. 

Q. 5. When were you last in the house ? 

A. Never was in it. . 

LYMAN BAIRD. 


Subscribed and sworn to before me. , 
SIDNEY P. SMITH, 
Notary Public. 


322 Deposition of George L. Paddock, Taken before Henry W. Bishop, 
| Master in Chancery of said Court, June 29th, 1881. 


Present: Mr. Paddock, for complainant, & Mr. Waterman, for 
def’t. eke 

Mr. Paddock, counsel for complainant in the cross-bill, offers com- 
plaint and summons in the forcible-detainer suit of James W. Pax- 
ton vs. Snsan C. Marshall, James M. Marshall, and John B. Knight, 
dated on the 25th of April, 1879, issued from this court, mentioned 
in the pleadings herein; also the plea of not guilty filed in that case 
by Susan C. and James M. Marshall on the Sth day of May, 1879; 
also the verdict of the Jury rendered in said case on the trial thereof 
by said jury before Judge Blodgett on the 18th of March, 1880, as 


! 
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follows: “ We, the jury, find the defendant not guilty.” March 18, 
1880. S. W. McMaster, foreman.” That verdict was set aside by 
Judge Blodgett at the term at which it was rendered and a new 
trial granted in said cause, and the same is still pending in this 
court on the law side thereof. 


323 GeEorGE L. Pappock was recalled on behalf of the defend- 
ant and examined by Mr. WATERMAN and testified as follows: 


Q. Mr. Paddock, when was this forcible-detainer case ¢oncerning 
which you have just put in some testimony tried ? 

A. I recollect that it was in March, 1880, and judging from the 
date of this verdict, which was filed on the 18th of March, 1880, 
after the trial, perhaps two days; I should say that was the cate of 
the trial. 

Q. Who acted as the attorney of Mr. and Mrs. Marshall in that 
case—in the trial of it? 

A. I did. 

Q. What witnesses were examined by you in that trial in behalf 
of Mr. and Mrs. Marshall? 

A. James M. Marshall, Susan C. Marshall, Ophelia K. Noble and 
her husband, Dr. Noble, Arnes Boyer, and Dr. Reed, who has testi- 
fied in this case ; those areal] [the] witnesses whose names are now re- 
membered. — 

Q. Was Mrs. Marshall present in court during the entire trial of 
that case ? 

A. I couldn’tsay, Mr. Waterman ; she was for nearly all the time, 

I should say—whether for quite all [ couldn't say, for the 

324 reason that I[ was sitting in front and she was sitting behind. 

Q. Did you offer in the trial of that case any testimony 

that Mrs. Marshall had been taking morphine in the morning prior 
to the signing of the trust deed ? 

A. I don’t remember asking any question expressly concerning 
the administration of morphine, but witnesses were examined with 
regard to Mrs. Marshall’s sickness and about the fact of her being 
under medical tregtment and taking remedies of some sort. 

Q. Did you offer any evicence as to her being under the influence 
of opiates on the trial of that case? 

A. I should say this that I do not remember asking any witness 
as to whether or not Mrs. Marshall was under the influence of opi- 
ates. Her physical condition at that time, her sickness, and the fact 
of her being under treatment was spoken of with more or less par- 
ticularity by several of the witnesses in response to questions by 
me. 3 

Q. Did you offer any evidence upon the trial of that case that 
Mrs. Marshall was out of her mind, insane, or crazy at the time of 
signing that trust deed ? 

A. My recollection is that I offered evidence tending to show that 

she was very sick and unable to attend to business; I do not 


325 remember that any witness was asked whether she was insane 


at that time or out of ber mind; I do not profess to be able 
to state on the spur of the moment and from mere recollection the 
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contents of all those witnesses’ statements, because they were quite 
numerous and somewhat extensive; I do not recollect that I asked 
any witnesses whether Mrs. Marshall was insane or whether she was 
out of her mind. 

Q. Did you offer any testimony that she was flighty or wild at 
the time of the signing of that deed? 

A. I should say, as I have answered in regard to these other spe- 
cific question, that I do not remember of asking any witness whether 
she was flighty or wild. I) do remember that the general drift of 
the questions and answers tended to establish the fact that Mrs. 
Marshall was sick bodily and mentally and incapable of attending 
to her business affairs; was confined to her room and unable to 
leave her bed ever, &e. I do not remember of asking anybody 
whether she was flighty or whether she was out of her mind. 

Q. When were you employed by the defendants in that case ? 

A. Well, I couldn’t give you the exact date; it was some ume 

after, as I recollect, the commencement of the detainer suit. 
326 Q. Shortly after? 
A. I think it was not many days after. 

Q. Did any attorney other than yourself appear for the defend- 
ants in the trial of that case? 

A. Well, I entered our appearance, I presume, in the name of our 
firm, Paddock & I.; my recollection is that I had pretty complete 
charge of the case. I do not remember that any other attorney ap- 
peared in the matter to take any active part in the defense. 


327 = Deposition of Charles T. Brown, a Witness on Behalf of Defendant. 


Taken before Henry W. Bishop, Master in Chancery, November Ist, 
1881. 

Present: Mr. Waterman, for complainant, and Mr. Paddock, for 

defendant. : 


Int. 1. Please state your name and occupation. 

A. Charles T. Brown; short-hand writer. 

Q. Were you present ‘at the detainer suit of Paxton vs. Marshall 
et al. in the United States circuit court for the northern district of 
Iinois some months ago? — 

A. I was present at a trial of those parties. I don’t know the 
nature of the suit, and I can’t say positively that I was present dur- 
ing the whole trial; I think I was during the whole trial. 

Q. Do you reme wmber the time of the trial ? 

A. I remember there was such a trial, and my impression isit was 
in the old Federal building, before we came over here. 

Q. Was it about March, 1880 ? 

A. I think it was in March. 

Q. Did you take the testimony in short-hand of Mrs. James M. 
Marshall on that occasion ? 

A. I wouldn't be sure, without referring to my books, whether I 
took all of her testimony. I took some of her testimony; I think 
all. : 
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(. Have you your books with vou—your notes? 
328 A. I have my notes of the trial; I think all of them. 

(. Do you remember at whose instance you took this testi- 
mon 

A i took them for S. W. Burnham, a short-hand writer; I think 
he took them for both sides, but I am not positive. 

Q. Will you, Mr. Brown, ‘please refer to your notes and state what 
Mrs. Marshall said concerning the circumstances under which she 
signed the deed mentioned in her testimony and her condition at: 
the time? 


Objected to as improper and immaterial. 


Q. You may read as much as will give the connection of the 
matter. 


A. Here is Mrs. J. M. Marshall, a witness 
Q. That is the witness. Did she testify in the case—Mrs. James 
M. Marshall? 


A. Mrs. J. M. Marshall I have as a witness in the case. 

Q. If she said anything on the subject of her condition, or the 
circumstances under which she signed the deed in contrpversy in 
that case, state what she said. ) 


Objected to as immaterial and incompetent. 


A. I have a question here: 
“Q. I will ask you, Mrs. Marshall, if you remember signing a 
paper some time in February, 1872 ? 
“A. I do. 
“Q. I will ask you on what day you signed that paper ? 
329 “A. The 14th. 
“Q. Of February ? 
“A. Yes, sir. 
“Q. Now, I will ask you to state to the Jury and the court the cir- 
cumstances of the transaction—what occurred on that occasion? 
“A. I was sick in bed at the time, I remember, this being the 14th, 
because it was valentine’s day, and I had always been in the habit 
of directing valentines, and my children sent them, and that day I 
couldn’t do it. I was very sick and suffering a great deal of pain, 
and Mr. Marshall came up from breakfast and told me he wanted 
me to sign a paper, and I said, ‘Oh, pshaw, I don’t want to sign.’ 


“Mr. Waterman: Wait; is that material ? 

“Mr. Paddock: I propose to connect it. 

“The Court: I suppose she can give any circumstances that would 
tend to throw any light on the signing of the paper. 

“The Witness: My sister was in the room, and he handed me 
the paper. I asked him what it was. He said he wanted to renew 
the mortgage, and I said, ‘What mortgage?’ and he said, ‘On 
Prairie avenue.’ I said I was so sick’ I signed it, and I said 
I couldn’t sign any papers, I was so sick—and under the influence 

of medicine. 
330 “Q. What time of day was that? 
“A. It was in the morning, I should judge, between nine 
and ten; no, it was half-past eight. 
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“(. Was it before breakfast or after? 

“A. After breakfast ; after he came up from break fast. 

“Q. Look at this paper with your name upon it, and state whether 
that is your name upon it. } 

‘A. Yes, sir; that isthe one; that is my signature. 

“Q. And that, you think, is the paper you speak of? 

“A. Yes,sir; I should think it is. I know that it is my signature 
and I suppose that is the paper. 

“Q. State to the jury how sick you were at that time. 

“A. I was too sick to be up; I was in bed and was in bed over ten 
days afterwards. 

“Q. Did you leave your room that day ? 

“A. No, sir; not for ten days or two weeks after that. 

“(. Did you leave your bed that day ? 

“A. No,sir; I didnot. In fact I was so sick I didn’t know hardly 
where I was. 

“Q. Do you remember a professional visit by Dr. Reed in connec- 
tion with that sickness? 

“A. Yes, sir. 
ool “Q. W hat day was that? 

“A. That was the same morning, the 14th of February, 
and le lanced an ulcer. I remember that and how painful it was. 

“Q. State, Mrs. Marshall, who were present at the time when you 
signed this paper. : 

“A. Mrs. Boyer, Dr. Noble, and Mrs. Noble. 

“Q. Who is Mrs. Boyer? 

“A. She is a person who had lived in my house for ten or four- 
teen years and she was with me. 

“Q. Any relative of yours? 

“A. Yes, sir; she is. a cousin of mine, a distant relative, and she 
took charge of me when I was sick and nursed me. 

? During this very sickness ? 

“A. Yes, sir. , 

“Q. Who was Mrs. Noble? 

“A. She isa sister of mine who was living with me, and Dr. Noble 
— her husband. The reason they were all in there — I was in so 
much pain, and they were making po-ltices and doing all they could 
to relieve me. 

“Q. I will ask whether there was any notary public there at that 
time? | 

“A. No, sir; there was not. 

“Q. I will ask you whether John G. Shortall was there during 

that time? 
oo2 “A. He was not. 
“(Q. I will ask yon whether he came to your house during 
that day? . 

“A. No, sir; he did not. 

“Q. Did he the next day? 

“A. No,sir, 

“Q. When, if ever, did he come to your house in connection with 


that deed ? 
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“A. He didn’t come at all. 

“Q. Did you go down town? 

“A. No, sir. 

“Q. Did you go to his office? : 

“A. No, sir; I didn’t know where his office was; that was after 
the fire; you know it was all destroyed. 

“Q. Well, you didn’t go, at any rate? 

“A. No, sir.” 


Q. Have you stated now all you have in your notes as to her tes- 
timony concerning her condition of health at that time? If not, you 
can add anything else you see. 


Objected to as incompetent. 


A. That is all in the direct examination; I should have to read 


the cross-examination through as to that. In the cross-examination 
I find this: 


“Q. Now, I understood you to say that Mr. Marshall, when he 
asked you to sign this deed, said he wanted to renew a mortgage on 
Prairie avenue ? 
333 “A. Yes, sir; I understood Mr. Marshall to say that. I 
was very sick at the time. I said: What is it I am signing? 
and he said: I want to renew a mortgage, and I understood him to 
say on Prairie avenue. Of course I didn’t know there was any 
mortgage on the place we lived on or could be.” 


I find nothing further in relation to her condition at the time. 


Q. Have you a memorandum of the title of this case, Mr. Brown, 
in your notes? 

A. I have. 

Q. Please read it. 

A. March 16, 1880, before J. Blodgett and a jury. Paxton, L. 
Baird, trustee, vs. J. Marshall. Then opposite, Baird, Boutell, and 
Waterman ; opposite, Marshall, Paddock & Ide. Forcible detainer. 


Cross-examination by Mr. WATERMAN: 


Q. Mr. Brown, do you remember what the testimony was that 
was given by Mrs. Marshall on that occasion ? | 

A. I remember this independent of the books; I remember the 
question being asked her in regard to her sickness; I remember her 
confused manner and her dislike to state what was her trouble, and 

all she did state of the cause of the sickness was that it was 
334 an ulcer, and that it was lanced. 
Q. Do vou remember anytuaing else? 

_ A. After having read my notes it is difficult tosay what I remem- 
ber, and what I get from my notes, which bring the whole thing up 
to me, so it would be utterly impossible for me to state what I 
remember and what is refreshed from reading the books. 

Q. What is there, other than what you have just given, that she 
testified to that you can now state without reading your notes, that 
3 . 21—608 
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you can now remember, as your recollection that she testified to on 


that occasion? 

A. I remember that she stated that there were persons in the room 
at the time the paper was presented for her to sign; who those per- 
sons were I cannot remember; I remember of them. 

Q. Anything else? : 

A. I remember that she said something about having signed other 
papers or deeds for her husband; that he was a real estate dealer, 
and, I think, she said that she had occasion to sign deeds on account 
of his being in that business; if she did state it, I remember it; if 
not, it is an Impression. 

Q. Anything else? 

A. Nothing that I think of. 
DDO Q. The testimony you have given in your direct examina- 
tion has been by you simply read from your notes? 

A. Simply read from my notes; from where [commenced to read 
to where I ended I read all that was in my notes. 

Q. You have not given all the testimony that you had in your 
notes that she gave on that occasion ? 

A. Oh, no. . 

Q. Neither all the direct nor all of the cross? 

A. No, sir. 

Col. WATERMAN: While objecting to the admissibility of any of 
this evidence, I insist that if any portion of the notes of Mr. Brown 
as to Mrs. Marshall’s testimony are to be read and given in evidence 
that her entire testimony given on that occasion must be given, and 

‘Task that the balance of her testimony, not already given, be given. 


The WITNEss: I will do so. 


336 Deposition of Francis A. Bradley, taken before Henry W. Bishop, 
Master in Chancery of said Court, November 10th, 1881, at 
Chicago, Illinois. 


Present: Mr. Waterman, for complainant; Mr. Paddock, for de- 
fendant. : 

Francis A. BRADLEY, a witness recalled on behalf of the com- 
plainant, was examined in chief by Mr. WaTERMAN, and deposes 
and says as follows: 

Q. Mr. Bradley, I call your attention to the fact that Mr. Marshall 
testifies that he received a letter from Baird & Bradley, under the 
date of March 27th, 1877, speaking of what Mr. Paxton had written, 
and that he then says that he replied to it. He wrote one letter, 
dated Chicago, April 7th, 1877, as follows: 


“ Messrs. Baird & Bradley, Loan Brokers, 
“90 La SALLE STREET, CHICAGO, ILLINOIS. 
“James W. Paxton, Wheeling, West Virginia. 


“Dear Sir: Yours of March 31st is before me, calling my atten- 
tion to my loan due February 13-14, 1877, for the sum of $10,000. 
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I will accept your offer of extension, as proposed by one J. W. Pax- 
ton, who now claims to be the owner of said loan of $10,000, 
337 but will have to have, say, six months’ time to pay old and 
hew interest, taxes, and insurance. I am so pressed and tied 
up at present that T cannot say clearly wherein I can do better at 
present. 


“ Yours truly, J. M. MARSHALL.” 


And that he says he wrote and sent a letter to Baird & Bradley—a 
letter dated Chicago, April 17, 1877, as follows: 


“ CuicaGo, April 17, 1877. 


“To Messrs. Baird & Bradley, loan brokers, 90 La Salle street, 

Chicago: | 

“ Yours of April 13th, 1877, is before me, saying that one J. W. 
Paxton, who holds my papers for said loan of $10,000, due Febru- 
ary 13, 1877, will accept my terms made by you in my letter of April 
7th, 1877. Those terms satisfy my present standing point. I hope 
in future that we will make it more pleasant for both of us, as we 
have been dealing a long time, and this 1s the first quarrel we have 


had in business. 
“ Yours truly, JAMES M. MARSHALL.” 


Q. Mr. Bradley, has your attention been called to Mr. Marshall’s 
testimony in that respect before ? 
A. I don’t remember that it has. 
Q. Did Baird & Bradley ever feceive any such letters as that? 
338 A. Not to my knowledge. 
Q. If any such letters had been received by Baird & Brad- 


ley at the office of Baird & Bradley would you have known of it? 


A. Undoubtedly I should. 

Q. In what way, if at all, were the letters received from Mr. Mar- 
shall or any letters in regard to this matter preserved ? 

A. We have a letter-file where we file letters that we receive. 

Q. State whether or not the letters in regard to this matter re- 
ceived from Mr. Marshall were preserved. 

A. No, sir; we have no evidence that they received any such let- 
ters. 

Q. I am not speaking of these letters, but whether the letters you 
did receive were preserved. 

A. Yes, sir. 

Q. Did Mr. Marshall ever, in any conversation which he had with 


you subsequent to the date of these letters, make any reference to 


his sending any such letters? 
A. No, sir. 
Q. When did you first hear that it was claimed that any such let- 
ters had ever been sent to Baird & Bradley? 
_A. After the announcement of this trouble. 
Q. You mean after the announcement of this suit? 
A. This suit; ves. : 
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Cross-examination by Mr. Pappock : 


309) Q. You knew, Mr. Bradley, did you not, that immediately 

after the maturity of this loan of $10,000 Mr. Marshall began 
some pretty active efforts to obtain a new loan with which to pay it 
off? | 

A. Well, I don’t know personally what he did, but I infer that he 
had made some efforts. . 

Q. Did he not call the matter to the attention of your firm and 
state that he was making efforts to get another loan? 

A. Yes; he did. 

Q. De you remember taking any part with Mr. Marshall in these 
conversations about his efforts to arrange or obtain a new loan at 
this time, Mr. Bradley ? | 

A. No, sir; I don’t remember anything special, anything in par- 
ticular, in regard to his efforts to make a loan. 


Redirect examination by Col. WATERMAN: 


Q. Mr. Bradley, do you remember, any connection with his efforts 
to make a loan, anything about his coming in and speaking or giv- 
Ing a reason why he could not get a loan? 

A. I remember he came in with his abstract and handed 

340 it to Mr. Baird and said—I was sitting at my desk; he said 

that he could not make his loan, on account of some trouble 

in the abstract. That is all I remember on that occasion, and he left 
it and went out. 

Q. Do you remember whaf he said was the trouble ? 

A. I don’t think he stated at that time, because I didn’t know 
what it was until afterwards. 

Q. Didn’t know until afterwards ? 

A. No, sir. 

Q. How frequently along that spring or winter after this mort- 


_ gage matured was Mr. Marshall conversing with you on this mat- 


ter? 
A. Well, I don’t think he was conversing with me immediately 
after its maturity, but abstract was left by him, as I stated. He 
came in several times; Isaw him. I should think I met him within 
two or three or four weeks. 
Q. And talked about this matter ? 
A. Talked about the matter. 
Q. How late was that ? 
A. Well, I should think it ran through a month, perhaps, alto- 
gether, after he left the abstract with us—after he returned it to us. 
Q. Did you see one letter from him to you on this subject, 
341 dated in June; did these conversations run as late as that? 
A. I can’t remember now the dates; it might have run 
longer. Iam totally ignorant of the dates he came, but the fact 
that he came in after that several times there is no question about. 
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342 Deposition of Francis Bradley, taken before John Ritchie, a 
Notary Public, on the 6th & 21st days of December, 1880, at 
the Office of Boutell & Waterman, at Room 19, No. 88 La Salle Street, 


’ 


Chicago, Illinois. 
Direct examination by Mr. WATERMAN: 


Q. What is your name, age, residence, and occupation ? 

A. My name is Francis Bradley ; I am 65 years of age, and I am 
a loan agent. 

Q. Are you of the firm of Baird & Bradley, of this city ? 

A. Yes, sir. 

Q. How long have you been a member of the firm of Baird & 
Bradley, loan agents, in this city? 

A. Eighteen or nineteen years ; eighteen. 

Q. Did you know James M. Marshall in his lifetime ? 

A. Yes, sir. ee 

Q. Do you know Susan C. Marshall ? 

A. Yes, sir. 

Q. When did you first make her acquaintance? 

A. I couldn’t say when. 

Q. Can you tell about ? 

A. I have no distinct recollection when I first met Mrs. Marshall; 

it is impossible for me to say. 
343 Q. Have you any recollection of ever having met her prior 
to the trial of the forcible-detainer suit concerning the prop- 

erty involved in this case ? 

A. I have no distinct recollection of ever having met her. 


Solicitor for complainant offers in evidence a deed of trust made 
by Susan C. Marshall and James M. Marshall, dated February 13th, 
1872, and recorded February 14th, 1872, in book 56 of records, page 
48. | 

Also a certificate of acknowledgement thereof. 

Also a certificate of recording, and the same are marked “ Exhibit 
A to Deposition of Francis Bradley.” 

Also a bond made by James M. Marshall, dated February 13th, 
1872. 

Also a coupon interest note, made by James M. Marshall, of the 
same date, maturing February 13th, 1877, and the same are marked 
Exhibit B. 


Q. (Handing witness above-mentioned papers.) Look at these, and 
state whether those papers were prepared in the office of Baird & 
Bradley. 
A. They were, sir. 

344 Q. Do you remember for what that trust deed was given? 
A. It was given for a loan of $10,000. 

. Made when ? au 

The Joan was made in February, 1872. 

By whom ? 

. By James M. Marshall. | 

A loan made by whom and to whom? 


Q 
A. 
Q. 
A 
Q. 


SOAR NE EMS it 


eeeieietnintnh ieee niet ee e ee : eames 
7 POE ANGLO EP TD, “a 


166 ‘SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 


A. I don’t understand you. 

Q. I want to know who the loan was made by and to. 

A. The loan was made by James. W. Paxton to Susan C. and 
James M. Marshall. 
, Q. Who acted as the agents of Mr. Paxton in the making of this 
oan ? : 

A. Baird & Bradley. 


Q. When did you first hear or have notice in any way that Mrs. 


Marshall claimed that she had not acknowledged that trust deed, or 
that anybody so claimed ? 
A. I can’t recollect the date, but it was at the time—just before 
the suit for forcible detainer came on. } 
Q. A few days before the trial of the forcible-detainer case ? 
A. Yes, sir. | | 
Q. Had you remained the agents of Mr. Paxton in this city up to 
that time ? | 
A. Yes, sir. 
Q. Where dves Mr. Paxton reside ? 
A. At Wheeling, West Virginia. 
345 (). Where did he reside at the time this loan was made ? 
A. At the same place. 
Q. And has ever since ?’ 
A. Yes, sir. 


Cross-examination by Mr. Pappock: 


Q. You have stated that this transaction of the 13th of February, 
1872, to which you have referred, was a loan by James W. Paxton 
to Susan C. and James M. Marshall. Do you mean by that any- 
thing more than that it was a loan upon security of a deed of trust 
to be given to Mr. Paxton by Mr. Marshall and his wife ? 

A. I mean that. : 

Q. I presume you have no recollection of having seen Mrs. Mar- 


shall present in your office when this transaction occurred, have 


you? 

A. I have no recollection ; I can’t recall seeing her. 

Q. I presume you did not wish to be understood as saying that 
Mrs. Marshall received any part of this loan, so far as you know ? 

A. I couldn’t say. 

Q. Wouldn’t it be entirely correct to say that, so far as your firm 
of Baird & Bradley was concerned, the negotiating party was Mr. 

James M. Marshall himself, you representing Mr. Paxton 
346 and Mr. Marshall coming to the office and obtaining the 
loan ? 

A. I have no reason to doubt that the negotiation was with Mr. 
Marshall, yet I have no recollection distinctly about any part of that 
transaction. | ; 

Q. At any rate F do not understand you to state that Mrs. Susan 
C. Marshall appeared at your office and took any part in the nego- 
tiation. . 

A. No, ‘sir; I couldn’t state that she was there. 
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Q. Had you had other transactions with Mr. James M. Marshall 
before this? 

A. Yes, sir. 

Q. He was a person with whom you were acquainted, I suppose, 
at that time. 

A, Oh, I knew him very well. 

Q. What were your relations towards Mr. Paxton at that time— 
that is, in February, 1882. You speak of having been his agent. 
Will you be kind enough to explain that. more detailed than you 
have? Give the nature of your agency for him at that time. 

A. The nature of our agency for him was in loaning money, 
which he furnished us for him, on real estate security here, and in 
looking after the loan after it was made. 

Q. Can you give us an idea of the extent of those loans prior to 

this time? 
347 A. That were made for Mr. Paxton ? 
Q. Yes. 

A. I could tell, but I couldn’t guess very near perhaps; we made 
a good many loans for him. 

Q. Prior to the 13th day of February, 1872? 

A. I think we did, but I could not say exactly what. 

Q. What was the fact as to your discretion in regard to investing 
his moneys; had you a general authority over his funds or bow 
was that? 

A. No, sir. 

Q. Each case was reported to him? 

A. Each case was reported to him, as is our custom. 

Q. I understand you to say that you did not learn until about the 
time of the trial of the forcible-detainer suit that Mrs. Marshall 
claimed that she had not acknowledged the deed of trust in con- 
troversy ? 

A. I didn’t know it until then. 

Q. Did you ever inquire of her on that point ? 

A. No, sir. 

Q. Did your firm, so far as you know, ever make any inquiries 
of Mrs. Marshall as to whether she had or had not acknowledged 
that deed ? 

A. They did not so far as I know. 

Q. Is it not true that so far as you know the firm of Baird 
348 & Bradley upon that question relied upon -the certificate of 
acknowledgement which Mr. Waterman has exhibited here? 

A. Yes, sir. 

Q. Do you remember anything about Mr. Marshall having re- 
ceived this paper in an unsigned form, and taken it from your 
office about the 13th of February, 1872? 

A. I can’t recall any such occurrence. 

Q. Where were you on the 13th of February, 1872? 

A. I don’t know, sir; I might recall that answer, because it occurs 
to me; if you want to know where our office was, it was on Wabash 
avenue. 

Q. I was only asking that question with a view of perhaps aiding 
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your recollection, and thereby assisting you to remember whether 
or not you were present in your office on the 13th of February, 
1872? 

A. I could tell, but I do not recall now. 

Q. Do you remember being personally present during any part 
of the negotiations between Mr. Marshall and Baird and Bradley 
which led to this loan? 

A. I have only a general recollection about that, and I 
349 could not state particulars in regard to this transaction, ex- 

cept in connection with Mr. Marshall doing busin«ss with 
us ; we saw him frequently—that is, not unfrequently. 

Q. What is your general recollection as to whether Mr. Marshall 
was handed this mortgage by some person in your office, on or about 
the 13th of Feb., for the purpose of having it signed ? 

A. I could not state. Our usual custom is to hand it to a notary 
and have it acknowledged ; that is all that happened usually, but 
couldn’t say whether it was that way in this case. 

Q. What gentlemen composed the working force of Baird & Brad- 
ley at this time beside yourself and Mr. Bradley? 

A. Charles F. Marsh, Heman Allen, who drew these papers, and 
Charles A. Schmidt. 

Q. Where is Mr. Heman Allen? 

A. He is dead. 

Q. Are Mr. Marsh and Mr. Schmidt both in ones? 

. They are in our office now. 

Q. Do you recognize the handwriting of Mr. Allen in this deed of 
trust? 

A. Yes, sir. 

Q. Do you remember whether or not the title to this property 

was examined as a preliminary to the making of this loan? 
300 A. There was an examination. . 
Q. By counsel—I do not ask the name of counsel ? 

A. [ think not, sir. I have no recollection that it was; it had 
been examined before in the making of prior loans. 

Q. Can you, witliout mentioning the name of counsel, give me 
the date of that prior examination, or about the date? 

A. I don’t recollect, sir, but I could tell about the time by our 
book, where we have an entry of it and the date. 

Q. Could you fix it now, without reference to your book, by ref- 
erence to the prior loan you have alluded to? 

A. I think it was the first loan when the examination was made, 
which was a $1,300 loan; it was examined about April 1, 1863. 

Q. At whose instance was this examination made in 1863—made 
by counsel representing your firm ? 

A. Yes, sir; representing our firm. Judge Skinner examined our 
abstracts at that time for us. 

Q. Then, as to the subsequent transactions, do I understand you 

to state that no examination was made of the records of title 
351 in Cook county, or that your firm made an examination with- 
out the aid of counsel ? 
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A. We examined afterward, so far as I recollect. I have no recol- 
lection of any other examinations. 

Q. In the course of those examinations didn’t you become aware 
that this property was property which had been set apart by deed 
to a trustee for the benefit of Mrs. Marshall as her homestead and 
that of her children ? 

A. No, sir; I should say not. 

Q. Have you any recollection of the claim of title involved in 
this deed of. trust—any present recollection of the nature of the 
conveyances ? 

A. The abstract examined by Judge Skinner for us was burned 
up. Mr. Marshall brought in a new abstract made after the fire, 
and we didn’t think it necessary to go back of ‘the loan we made at 
that time, and did not, so far as I know, in the examination. 


Mr. WATERMAN: 


Q. You mean by “that time” the loan made in 1863? 
A. That is my recollection, my recollection is indistinct as to— 
I can’t recall exactly what was done. 


Mr. Pappock: 


392 Q. The drift of my question was to inquire whether you 
had any information concerning the fact that this _— 
had been set apart for Mrs. Marshall as a homestead by a to a 


trustee. Do you recollect any information of that nature? 

A. No, sir, 3 

Q. Were you not, at the time of this loan of Feb. 13, 1872, aware 
of the fact that Mrs. Marshall and her family were living on the 
premises as a homestead? 

A. I should say yes. ‘ 

Q. How long had she been so residing, so far as you know ? 

A. Well, that I couldn’t tell. 

Q. Some years prior to that? 

A. I think she had ; that is my general recollection about it. 

Q. In the division of the duties between yourself and partner, if 
there was any division, what was your particular department about 
this time—February, 1872, and what was his? 

A. There was no special division at that time, I believe. 

Q. There was no apportionment of the work into departments? 

A. No, sir; we both did what came up as it came up. 

Q. What .were Mr. Marsh’s duties as your assistant at that 

time? 

303 A. Mr. Marsh, I think, used to look over papers some- 
times. He was something of alawyer himself. He aid gen- 

eral work about the office. 

Mr. Marsh was a member of the bar, was he not? 

. No, sir; he studied law in New York, I think. 

He was not a member of the bar of this State? 

. No, sir; I think not. 

What was Mr. Schmidt’s part of the duties in the office ? 

. He was our book-keeper and cashier. 

22—608 
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354 ; Deposition of Lyman Baird, 


A witness on behalf of complainant, taken before James Hewitt, a 
notary public, on the 7th, 8th, and 20th days of December, 1880, at 
the office of Boutill and Waterman, room 19, No. 88 La Salle St., 


Chicago, Illinois. 
Dec. 7TH, 1880—2 p. im. 


Direct examination by Mr. PADpDocK: 


Q. What is your age, name, residence, and occupation ? 4 

A. Lyman Baird; lawful age; loan agent; Chicago. - 

Q. What was your relation to Mr. James W. Paxton, the com- 
plainant, in the month of February, 1872, the date of the deed of 
trust in controversy ? 

A. No relation with him, except we acted as his brokers at that 
time, making loans. 

(y. Had you some correspondence with him at that time ? 

A. At what what time was that ? 

Q. February, 1872. 

A. I presume so. I don’t remember. ; 

Q. Did you, on or about the 13th February, 1872, have a transac- 


a 


tion with James M. Marshall in relation to Mr. Paxton? P 
A. I don’t know. I cannot remember these dates and things. I 

don’t know whether I did or not. I presume so. 
Q. Have you seen the deed of trust in controversy in this @ 


case? 
DOO A. I have. 
Q. Do you remember its date ? 

A. No, sir. 

Q. Do you remember the fact of its having been made ” 

A. Yes, sir. 3 

Q. Do you remember the fact of a loan having been made at 
about the date of that deed ? 

A. Yes, sir. 

Q. Do I understand you to say that you had no correspondence 
with Mr. Paxton during the year 1872? 

A. No, sir. I don’t remember whether I did or not. I think it 
likely I did. 

Q. What is the fact about your having had correspondence with 
Mr. Paxton during the year- 1876 and 1877; did you have such cor- 
respondence ? : : 

A. Yes, sir; we did. } 

Q. That is to say, the firm of Baird & Bradley, of which you are 
a partner, had correspondence during the years 1876 and 1877 with 
the complainant, Mr. Paxton ? 

A. Yes, sir. : | 

Q. In the course of that correspondence, did you receive letters 
from Mr. Paxton and write him answers to those letters ? 

A. Yes, sir. 

Q. Have you letter-press copies of the answers written by you to 
Mr. Paxton? | : 
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356 A. Yes, sir. 
Q. Have you the originals from Paxton to your firm ? 

A. I think I have. 

Q. During those years did the firm of Baird & Bradley have any 
written correspondence with Mr. James M. Marshall ? 

A. I think we had some correspondence with Mr. Marshall; that 
is to say, we had some correspondence with him asking him to pay 
certain interest that was due. 

Q. I haven’t got so far yet ¢s to ask you the contents of any of 
these letters to Mr. Marshall. I understand you to state that you did 
have some correspondence with Mr. Marshall during those years. 
Is that correct ? 

A. I am not certain, sir; I may have had. 

Q. Will you oblige me by looking at your letter-books and answer 
the question, after having examined them, as to whether during the 
years 1876 and 1877 the firm of Baird & Bradley had any written 
correspondence with Mr. James M Marshall? 

A. I don’t find any copies of my letters to Mr. James M. Marshall 
in those years. : 

Q. I see some books at your side upon the chair, apparently 
337  letter-press copy-books, and I will ask you to state what they 
are and what period do they cover? 

A. They are letter-press copies of the correspondence of Baird & 
Bradley from November 13th, 1875, to August, 1877. 

Q. Please give the number of these volumes, and if they have 
any serial numbers upon them please state these serial numbers. 

A. Number 63 to 69, inclusive. 

Q. Is this series complete between those dates so that it covers 
all the letter-press copies of which you have any knowledge? 

A. Yes, sir. 

Q. Is it indexed; and, if so, in what manner? 

A. Indexed in the usual way. 

Q. Alphabetically ? 

A. Alphabetically. 

Q. Each volume? 

A. Yes, sir. 

Q. Have you, Mr. Baird, a letter from Mr. Paxton to Baird & 
Bradley in which occurs this expression: “It is useless for him to 
talk of renewing at a less rate of interest till he pays that now due.” 

A. What is. the date of the letter ? 

Q. I cannot give you the date; it is referred to in this 
358 letter of March 31st, so that I infer it refers to a letter of his 
previous to that; the letter for which I am inquiring is, I 
infer, a few days prior to March 31st, 1877. 
A. Prior to which date? 
. Q: March 3lst, 1877. 

A. Yes, sir. 

Q. To avoid the necessity of asking forthe detaching of that 
letter, will you please read it in full, from beginning to end, if you 
know it to be in Mr. Paxton’s handwriting? There is no objection 
to that, is there ? 


Pp pe Ne age ee ee 7 aS! 5 hey es : 
* De ae Pee LEE EEN ae Pe Set ad Re phen NE aie See 
‘ Wap ete ee paz o ia oy: 


172 SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 


Mr. WATERMAN: 
A. No, sir. 
“WHEELING, March 28th, 1877. 


“Yours of 24th inst., with Marshall’s letter, received. It is use- 
less for him to talk of renewing at a less rate of interest till he pays 
that now due. If he will do that and pay six months’ interest in 
advance, at 8 per cent., I will permit the loan to run at that rate of 
interest, ‘providing taxes and insurance are kept up; otherwise, i 
must proceed to foreclose. I could scarcely be expected to allow 
the debt to accumulate. You may communicate this to Mr. Mar- 
shall as my ultimatum, ieiciittitins prompt action on his part. 


“ Yours truly, J. W. PAXTON.” 


309 = Then a postscript. Well, that relates to another matter. 
Do you want that? 

Q. I do not want it, unless you wish it. I see no reason why it 
should be mentioned. : 

A. Well, this is another matter entirely. 

Q. Will you please state when you received that letter from Mr. 
Paxton? 7 

A. I can’t state that. I see it was acknowledged by my memoran- 
dum on the 3lst of March; so we must have received it about that 
date. 

Q. I will show you a letter written upon the letter-head of Baird 
& Bradley and bearing date Chicago, March 31st, 1877, signed Baird 
& Bradley, and I will then ask you if you identify the letter and 
the handwriting and remember anything in connection with the 
sending of the letter. 

A. Yes; that is from our firm; that was written in answer or in 
consequence of this letter from Mr. Paxton. 

Q. In whose handwriting dé you find this letter from Baird & 
Bradley ? 

A. That is Luther D. Bradley’s handwriting, signed by Mr. Brad- 
ley personally. 

Q. Where is Mr. Luther D. Bradley now ? 

A. He is in our office. 
360 Q. I will ask you, Mr. Baird, if you have a letter, bearing 
date April 7th, 1877, from James M. Marshall, upon the sub- 
ject of this loan affair ? 

A. No, sir; I have not. 

Q. I will ask you if you have any anon now in your hands from 
Mr. Marshall dated in 1877 ? 

A. Yes, sir. 

Q. Will you be kind enough to give the dates? 

A. January 13th, 1877; one without date, but from the time it 
was filed it prob: bly was in May, 1877. 

Q. Has it a file mark ? 

A. No, sir; it was on the letter file in that month, as if it had 
been filed. | 
Q. But you see no file mark upon it? 
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A. There is no file mark upon it. 

Q. Well, that is two letters; what other letters have you? 

A. Well, I think this is June 15th, 1877. 

Q. What others ? 

A. That is all. 

Q. I will ask you if your firm have in their possession or control 
or if they have any knowledge of the present or past whereabouts 
of a letter cent to them from James M. Marshall bearing date April 
7th, 1877, having reference to the making of the loan in ‘controversy 

in this case, or the extension of such loan ? 
361 A. What is the date? 
Q. April 7th, 1877. 

A. I have no knowledge of any such: letter at all. 

Q. What information have you of any such letter? 

A. No information of any kind. 

Q. What knowledge or information have you of any letters from 
Mr. Marshall to Baird & Bradley having been transmitted or turned 
over to any other party at any time? 

A. By us? 

Q. By yourself or anybody else. 

A. I have no knowledge of any such at all. 

Q. What information have you on that point at all, if any? 

A. What do you mean by information? I have no knowledge. 

Q. I wish you to state, as to that, what information have you with 
regard to any letters addressed by James M. Marshall to Baird & 
Bradley having been transmitted or turned over by the firm of 
Baird & Bradley to any other person at any time. 

A. No information at all of any such letters. 

Q. Have you a letter addressed by James M. Marshall to Baird & 
Bradley dated Chicago, April 17th, 1877? 

No, sir. 
362 Q. Did the firm of Baird & Bradley ever have such a letter? 
A. No, sir. 

Q. Do you mean by that that neither of the members of that firm 
did receive such a letter, so far as you know? 

A. I never heard of any letter of that kind in the office of the 
firm. 

Q. Will you be kind enough to read the letters which you say 
you did receive—one dated January 13th, 1877, and the other two— 
distinguishing them by their dates? 

“CHICAGO, January 13th, 1877. 
“To cashier of B. & B.: 
“Your check will be renewed—I think it is—and paid by Monday. 
“ Yours, JAMES M. MARSHALL.” 


Q. By Monday? 

A. By Monday. 

Q. That is a pencil note, it appears? 

A. Yes. 

Q. Will you please read the next communication ? 

A. The next communication is without date, but I suppose it was 
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sini in the month of May, from the time it was filed; it is 


pretty hard to read. What is that? 
Q. Moore. 
A. It looks like “ Moore.” 
363 Q. Was there anybody of the name of More? 
A. No. 

Q. The next is Dr. Boone, isn’t it ? 

A. Yes, sir. 

Q. Was there anybody by the name of Morse? 

A. No, sir. 

Q. Does this bear on this subject ? . 

A. Well, I don’t know; I have not looked it through. 

Mr. WATERMAN: Well, read it. 

A. I think it is—*“ Messrs : Dr. Boone took the papers; he 
wanted to see some parts; will you give them to me to-night? Don’t 
you send for them. I want him to examine them, so he will be sat- 
isfied. Tell Bradley he can have them sure to-morrow. J. M.” 

Q. That is another pencil note, is it not?) | 

A. A pencil note. 

Q. In Mr. James M. Marshall’s handwriting ? 

A. To my best knowledge and belief it is, sir. 

Q. Did you read the signature to it there? 

A. Well, J. M. M.; but I see that somebody has put underneath 
it “J. M. Marshall;” that was written at the time it was received, 
which was done non knowing it was from him. 

Q. There is no doubt in your mind that that was a com- 
364 munication to your firm from James M. Marshall? 
A. No, sir. 

Q. What other papers did Mr. Marshall have at that time? He 
mentions papers there, you see. 

A. My impression is it was an abstract. 

Q. What abstract ? 

A. The abstract of the title to this property. 

Q. From whom did he obtain them ? 

A. From us. 

Q. Was it a complete abstract of the title? 

A. I don’t remember. 

Q. Was it the abstract upon which you had acted in making the 
first loan in 1863? 

A. No, sir; it was an abstract made since the fire. 

Q. What was the oceasion of Mr. Marshall having the abstract of 
this property, as mentioned in his letter? 

A. My impression is he was trying to get a loan to pay off this 
loan. 

Q. Had Dr. Boone something to do with the matter,as you under- 
stand it? 

A. Not to my knowledge. I don’t know what he had to do with 
Dr. Boone about it. 

Q.: You have no other information other than the letter itself 
about that? - 
A. No, sir. 
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365 Q. He did, however, obtain from vou the abstract-for the 
purpose of making a new loan? 

A. I think he did. 

Q. And had it at the date of that memurandum—May, 1877? 

A. I think that was the paper he refers to, to the “best of my 
knowledge and belief. 

Q. Now proceed and read the paper of June 15th, 1877. 


Messrs. B. & Bradley, Chicago: 


Dear Sirs: I have to-day called upon Mr. Warfield, the present 
agent in-a financial way. of the Dr. Boone Company, of Boston, and 
he will to-morrow, or Monday, or as early in the week—there is 
something I cannot make out. 

Q. “Next?” 

A. Perhaps that is what he means—“ or ockes in the week next, 
report to me what is due from me, and what he will take for the 
lien on my Prairie-avenue security. Now, Just as soon as I can do 
anything by paying money or exchange, or any other way ”—there’s 
a word I cannot make out. 

Q. “That will,” isn’t it? 

A. “Or any other way that will close our deal in a square 
366 way, I want to do whatever I can. 
“Yours truly, J. M. MARSHALL.” 


(2. Please refer to your letter-press books and give the dates of any 
letters written by yourself to Mr. James M. Marshall subsequent to 
the letter of March 31st, 1877, which I have shown you. 

A. I don’t find any ienentes copies of any letters to Mr. Mar- 
shall subsequent to that date. 

Q. What letters do you find prior to that date ? 

A. I don’t know that I have got any spear I haven’t any noted 
here. Did your request cover that? I looked for whatever that 
— called for, but I found no copies of any letters to Mr. Mar- 
shal 

Q. I understand you to say you looked for what that notice called 
for? 

A. Yes, sir. 

Q. Well, suppose you begin now and refer to your book, and refer 
to March 31st, 1877, and see what, if any, letters you find to Mr. 
Marshall. 

A. March 31st, 1877? 


Q. Yes. 
A. I have none up to August, 1877. 
Q. Well, go on. 


367 A. That is all the books I have here, sir. I looked at that 
before and I will say we have none. That is my answer to 
that. 
Q. You mean you have no letter-press copies in the letter-press 
copy-books before you of such letters? 
A. Yes, sir; that letter was not copied you have in your hand. 
Q. The letter of March 31st, 1877, was not copied ? 
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A. No, sir. 

Q. To what extent were you in the habit of writing letters with- 
out copying them ? 

A. None, except dunning letters as a rule, and those we didn’t 
generally keep ; they were too common. 

Mr. WaterMAN: But copied everything else? 

A. Yes, sir. We never copied those kind of letters. 


Mr. Pappock : 
Q. This letter of March 31st, 1877, vou call a dunning letter? 
A. Well, all letters of: 
Q. Letters of that kind? 
A. Yes, letters of that character. Yes, I should call that a pretty — 
strong dunning letter. 
(). ‘Letters, then, of the general character of your letter of March 
dlst, 1877, you don't expect to find a copy of in your letter- 
368 press books, as I understand you ? 
A. No,sir; notasa rule, unless there is some special reason 


for it. 

Q. Mr. Baird, will you search your letter-press copy-books and 
give me the date of such letters from Baird & Bradley to the com- 
plainant Paxton as you may find copied in your books between the 
31st of March, 1877, to the end of that year ? : 

A. Including the 31st of March ? a 

Q. Yes. ? 

A. There is one the 31st of March. | 

Q. 1877? | 

A. 1877. | | 

Q. What is the next one you find? | 

A. The next is April 2d, 1877. 

Q. The next? 

A. May 2d, 1877; May loth, 1877; June Sth, 1877; thatis as far 
as these books go; that is all we have. 

Q. Then, as I understand, you have given all the letter-press copies 
which during the year 1877, subsequent to the 31st of rem, appear 
on your copy v-books ? 

A. Yes, sir. 

Q. All letters to Mr. Paxton ? 

A. Yes, sir; on all sorts of business or relating to this business. 

Qaw ell, you had better qualify it so that your meaning will 

appear. 
369 A. Relating to the—— 
Q. To the Marshall loan ; is that the idea? 

A. Yes, sir. 

Q. Can you giveus any idea of the number and dates of letters to 
Mr. Paxton from your firm, shown on your copy-books on other 
subjects, Mr. Baird, during ‘that time—some general idea of the 
number of times you wrote him ? 

A. Well, in these two books there are about two dozen letters to 
Mr. Paxton; that reaches from February 8th to August, 1877. 

Q. Are you pretty certain that the five letters you have distin- 
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guished cover all the letters shown on your letter copy-book rela- 
tive to this Marshall loan ? 

A. Yes, sir; I am sure they do. | 

Q. Will you show me, if you please, the letter of the 31st of March, 


1877. 
(Witness hands book to counsel.) 
Q. Will you be kind enough to read that letter. 
“3lst Marcu, 1877. 
“J. W. Paxton, Wheeling, West. Virginia. 
“ DEAR SIR:” 


I will say this is copied from a form, shall I supply that form ? 
Q. You may explain if you like that it was copied from a 
370 printed form, and then read what appears in manuscript there. 
A. This letter was written on a form we have for acknowl- 
edging letters-—“ 28,” that relates to the date of the letter acknowl- 
edged—“ we will communicate with the parties at once your ulti- 
matum. 


“Yours respectfully, | BAIRD & BRADLEY.” 


Q. Was the original of that letter sent to Mr. Paxton ? 

A. Yes, sir. 

Q. You have given its date, I believe, the 31st Mareh, 1877? 
A. Yes, sir; the 3lst of March, 1877. 

Q. Will you please show me the next ietter of April 2d, 1877? 


(Witness hands the letter-book to counsel.) 


Q. Be kind enough to read that letter, Mr. Baird; give its date 
and signature. 

A. Shall I read the part that refers to something else ? 

Q. You may explain that any way so it will be intelligible. 

A. It is dated “April 2d, 1877. James W. Paxton, Wheeling, 
West Virginia. After allouding to another subject it says: “ Mr. 
Marshall is trving to get a loan at 7 per cent. and pay up. We shall 

be surprised if he can do so, but he thinks he can.” The sig- 
371 si nature is written on a form also; the signature is printed. 
Q. Was that letter sent to Mr. Paxton ? 

A. It was. 

Q. At about its date? 

A. At its date; yes, sir. 

Q. Will you show me, please, the letter of May 2d? 


(Witness hands letter-book to counsel.) 


Q. That appears to relate to the same subject ; please read that, 
Mr. Baird. 

A. Referring to a letter from Mr. Paxton of 28 ult.—that is, of 
April. Bond and trust deed of James M. Marshall, $10,000, due 
February 13, 1877. We note your instructions and will inform Mr. 
Marshall of the same. 

Yours truly, BAIRD & BRADLEY. 
23—608 
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A. No, sir. 

Q. To what extent were you in the habit of writing letters with- 
out copying them ? 

A. None, except dunning letters as a rule, and those we didn’t 
generally keep ; they were too common. 

Mr. Waterman: But copied everything else? 

A. Yes, sir. We never copied those kind of letters. 


Mr. Pappock : | 
Q. This letter of March 31st, 1877, vou call a dunning letter? 7 
A. Well, all letters of 
Q. Letters of that kind? : 
A. Yes, letters of that character. Yes, I should call that a pretty 
strong dunning letter. 

Q). ‘Letters, then, of the general character of your letter of March 
Sst, 1877 ¢, you don't expect to find a copy of in your letter- 

36S so press books, as I understand vou? 
A. No, sir; not asa rule, unless there is some special reason 


for it. 

Q. Mr. Baird, will you search your letter r-press_copy-books and 
give me the date of such letters from Baird & Bradley to the com- 
plainant Paxton as you may find copied in your books between the 
31st of March, 1877, to the end of that vear ! ? 

A. Including the 3lst of March ? , 

Q. Yes. ' ? 

A. There is one the 31st of March. | 

Q. 1877? 

A. 1877. | 

Q. What is the next one you find? E 

A. The next is April 2d, 1877. | 

Q. The next? . 

A. May 2d, 1877; May loth, 1877; June Sth, 1877; that is as far 
as these books go; that is all we have. 

Q. Then, as [ understand, you have given all the letter-press — 
which during the year 1877, subsequent to the 31st of erin, appear 
on your copy-books ? 

A. Yes, sir. 

Q. All letters to Mr. Paxton ? Le 

A. Yes, sir; on all sorts of business or relating to this business. | 

Q. Well, you had better qualify it so that your meaning will 
: appear. | 
369 A. Relating to the—— 

Q. To the Marshall loan ; is that the idea? 

A. Yes, sir. | | 

Q. Can you giveus any idea of the number and dates of letters to 
Mr. Paxton from your firm, shown on your copy-books on other 
subjects, Mr. Baird, during ‘that time—some ania idea of the 
number of times you wrote him ? 

A. Well, in these two books there are about two dozen letters to 
Mr. Paxton: ; that reaches from February Sth to August, 1877. 

Q. Are you pretty certain that the five letters you have distin- 
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guished cover all the letters shown on your letter copy-book rela- 
tive to this Marshall loan ? 
A. Yes, sir; I am sure they do. 


Be Will you show me, if you please, the letter of the 31st of March, 
1877. 


(Witness hands book to counsel.) 
Q. Will you be kind enough to read that letter. 
“ 3ist Marcu, 1877. 
“J. W. Paxton, Wheeling, West Virginia. 
“© DEAR SIR:” 


I will say this is copied from a form, shall I supply that form ? 
Q. You may explain if you like that it was copied from a 
370 printed form, and then read what appears in manuscript there. 
A. This letter was written on a form we have for acknowl- 
edging letters-—* 28,” that relates to the date of the letter acknowl- 


~ edged—‘ we will communicate with the parties at once your ulfi- 


matum. 


“Yours respectfully, = BAIRD & BRADLEY.” 


Q. Was the original of that letter sent to Mr. Paxton ? 

A. Yes, sir. 

Q. You have given its date, I believe, the 31st Mareh, 1877? 
A. Yes, sir; the 3lst of March, 1877. 

Q. Will vou please show me the next letter of April 2d, 1877? 


(Witness hands the letter-book to counsel.) 


Q. Be kind enough to read that letter, Mr. Baird; give its date 
and signature. | 

A. Shall I read the part that refers to something else ? 

Q. You may explain that any way so it will be intelligible. 

A. It is dated “April 2d, 1877. James W. Paxton, Wheeling, 
West Virginia. After allouding to another subject it says: “ Mr. 
Marshall is trying to get a loan at 7 per cent. and pay up. We shall 

be surprised if he can do so, but he thinks he can.” The sig- 
371 nature is written on a form also; the signature is printed. 
Q. Was that letter sent to Mr. Paxton ? 
A. It was. 
Q. At about its date? 
A. At its date; yes, sir. 
Q. Will you show me, please, the letter of May 2d? 


(Witness hands letter-book to counsel.) 


Q. That appears to relate to the same subject ; please read that, 
Mr. Baird. 

A. Referring to a letter from Mr. Paxton of 28 ult.—that is, of 
April. Bond and trust deed of James M. Marshall, $10,000, due 
February 13, 1877. We note your instructions and will inform Mr. 
Marshall of the same. 


Yours truly, BAIRD & BRADLEY. 
23—G08 
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Q. Will you show me, please, next the letter of May 15th, 1877? 
(Witness hands book to counsel.) 
(). Please read it. 


“Your favor of the 11th inst. is received and contents noted. 


Will look into the matter and write you in a few days. _ 
“ Respectfully yours, BAIRD & BRADLEY.” 


(). Will you show me the letter of June 8th, 1877, Mr. Baird ? 
Witness hands book to counsel. 


(. Please read the letter in full without omission. 
ot2 A. This is written on a blank also acknowledging his letter 
of the 6th inst. : 

“Mr. Tyler has written us that he will be here in a few days, and 
will then pay the interest, and arrange the extensien as proposed. 
We are looking into the Marshall matter, and will write you about 
it in a few days, and will also send statement of account. 


“ Respectfully yours, | BAIRD & BRADLEY.” 


Q. Have you Mr. Paxton’s letter of the 11th of May referred to 
in yours of the 15th there ? | 

A. I don’t see it; I don’t find it here, sir. 

Q. It is referred to in your letter of May 15th, when you say 
“your favor of 11th inst.;” it may be a clerical error in the date; 
have you one of that date? 

A. I don’t find the letter here, sir; I can have a further search 
made to see if we can find it. 7 

Q. Then I understand up to this time you have not the letter of 
Paxton to Baird & Bradley of May 11th referred to in yours of May 
15th to him? 

A. I have it not present here; it is possible it is in the office over- 
looked. . 
Q. Will you please give the dates of such letters as you 
373 have in the originals from Paxton, the complainant, to your 

firm of Baird & Bradley relating to this Marshall loan ? 

A. You mean within this year? 

Q. Yes; during 1877 we will say. 

A. January 19th, 1877; March 8th, 1877; March 20th, 1877; 
March 28th, 1877; April 6th, 1877; April 28th, 1877; June 6th, 
1877. 3 

Q. May I look at those? 


(Witness hands letters to counsel.) — 


Q. I show you this letter of April 6th, 1877, referred to by you, 
and ask you In whose handwriting it is. 
A. That is Mr. Paxton’s handwriting. 


Mr. Pappock: I will read it in evidence if there is no objection. 
Mr. WATERMAN: No, sir; not to that. 
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Mr. Pappock: 


“WHEELING, April 6th, 1877. 
“Messrs. Baird & Bradley. 


“GENTLEMEN: I inclose coupon of W. H. Hoyt, $400, April 1st, 
paid by remittance of yours of 2d inst. 

“IT hope Mr. Marshall may succeed in securing the loan to pay off 
mine, but I want him to understand that either that or payment of 
back interest and six months in advance at 8 per cent. must be done 

during this month. 
374 “Very respectfully, J. W. PAXTON.” 


Q. Will you be kind enough, Mr. Baird, to make a further search 
for the letter of May 11th, 1877, from Paxton to your firm? 

A. Yes, sir. 

Q. And, if found, give me notice of the facts? 

A. Yes, sir. 

Q. Since your answer to the question concerning the letter of 
May 11th from Paxton have you made a further search for that 
letter? 

A. I have. 

Q. What did you find in regard to it? 

A. I find the letter does not refer to the matter of Marshall at all, 
but to another matter. 

Q. Mr. Baird, bearing in mind the date of this loan to Mr. Mar- 
shall, which appears to ‘have been the 13th of February, 1872, please 
state whether, prior to that time, you had been acquainted with Mrs. 
Susan C. Marshall. 

A. I had not. 

Q. Do you remember of having seen her prior to that time? 

A. I don’t remember to have seen her at all. I may and may 

not have seen her. 
BYES) Q. You have no recollection of having seen her? 
A. I have no recollection of seeing her. 

2 At that time? 

A. No, sIr. 

Q. Have you any recollection of seeing her at any time prior to 
the trial of the forcible-detainer suit? 

A. No, sir. | 

r Did you see her at that time? 

. Yes, sir. 
a You were a witness in that case yourself, were you not ? 
. Yes, sir. 

Q. Please state, in a general way, what took place in the office of 
Baird & Bradley between Mr. Marshall and yourself prior to the 
disbursement of the money on this loan, with regard to the nego- 
tiations of the additional loan of $5,000. There had been a oo 
mortgage, had there not? 

A. Yes, sIr. 

Q. On the same property ? 

A. A prior mortgage of $5,000, as I remember now; it was noth- 
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ing except the usual routine of such matters. Mr. Marshall wanted 
to get some money and proposed that we should negotiate for him 
an additional loan, and of course we went through the ordi- 
376 ~—nary preliminaries of negotiating with Mr. Marshall until 
the loan was finally made. I don’t remember anything pecu- 
liar in it at all. 

Q. That loan was the loan of $10,000 in controversy, was it not? 

A. Yes, sir. 

Q. Of that ten thousand five thousand was a new disbursement, 
was it not? 

A. Yes, sir. 

Q. The other five thousand was an antecedent loan of that amount, 
was it not? 

A. I think it was, sir. 

Q. By Paxton to Mr. Marshall? 

A. Yes, sir. 

Q. I believe you have already stated that you did testify in the 
United States court on the trial of the detainer suit? 

A. I did; yes, sir. : 

Q. Do you remember the fact of Mr. Marshall making his ap- 
pearance at your office prior to the new loan and entering into this 
negotiation for a new loan ? 

A. | 
5 ou knew Mr. Marshall at that time, did you not? 

A. Yes, sir. | 

Q. How long had you known him ? 

A. Well, I had known him for at least fifteen years ? 

Q. For whom did Baird & Bradley disburse the money 
377 ~—s arising from this new loan ? | 

A. I think to Mr. Marshall, as far as J] now remember; it 
was to him or according to his directions; I cannot say all the 
money was actually paid directly to him, but I presume it was. 


Q. Was any of it paid to Mrs. Susan C. Marshall by Baird & 


Bradley ? 

A. Not to my recollection. | 

Q. What was the date of the actual closing of the transaction in 
the sense of receiving from Marshall the bond and deed of trust, 
and disbursing to him, or beginning to disburse to him, the funds? 

A. I could not answer that. 

Q. Can you by referring to the deed of trust itself? 

A. Perhaps not as toa day; it might have been—it was proba- 
bly—a few days after the date of the deed of trust awaiting the usual 
examinations, after the papers were executed, before paying the 
money ; it was very soon after. : 

Q. Would your cash-book show that ? 

A. Yes, sir. | 

Q. Are you now speaking from a_ reference to your cash-book or 
your usual way ? 

A. No, sir; I am speaking of the usual way. 

Q. Rather from a reference to your custom than the fact, 
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A. Yes, sir. 

Q. Will you be kind enough to look at your cash-book and ascer- 
tain the date of your disbursement ? 

A. Yes, sir. 

Q. Can you do it within a few moments? 

A. I think I can if I can get at the books. 

Q. Well, what do you find? 

A. W ell, I find that $3,000 was paid Pelican 14th, 1872, to Mr. 
Marshall, and the balance was passed to his credit, at his own re- 
quest, with us and paid to him March 14th. 

Q. When was it passed to his credit, Mr. Baird? 

A. Well, it was the time of the negotiation. 

Q. On the 14th of February ? 

A. Yes; that is what it would be practically. 

Q. Then on the 14th of February the balance was subject to his 
disposal, was it not? 

A. Yes, sir. 

Q. Was the deed of trust and bond in controversy prepared in the 
office of Baird & Bradley, under their direction ? 

A. They were. 

Q. State whether or not you handed them to Mr. Marshall prior 

to the 14th of February. 
O79 A. Well, I have no doubt it was prior to that; it was prior 
to that. 

Q. Do you remember handing the security papers to Mr. Mar- 
shall prior to the 14th of February ? 

A. You mean this? 

Q. Yes. 

A. I don’t remember it; no, sir. 

Q I understand you to say that it was prior to that that they 
were handed to them ? 

A. Well, I have no doubt of it, sir; that is the best of my knowl- 
edge and belief that they were. 

Q. For what purpose were they handed to him? 

A. To have him execute them. 

Q. By whom were they handed to him ? 

A. I don’t know, sir. 

Q. By any one in your office ? 

A. By some one in the office; yes. 

Q. Was that the usual course of business with regard to matters 
of that sort ? 

A. To hand them? 

Q. Yes, to hand them to the party who might want the loan, so 
that he might have them executed ? 

A. Yes; that is almost universal. 

Q. Do you recollect, Mr. Marshall, bringing back the deed of 


» 


‘trust and bond on the 14th of February, when he received the 


money? 

A. I don’t distinetly remember the act myself. 
380 Q. By whom was the deed of trust placed on record ? 
A. I don’t know that I can answer that question. 
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Q. What would your routine require in that respect? 

A. To be left with us and we should place it on record. That 
would be in the ordinary course of such business. 

Q. Do you know of any exception to that mode of transacting 
business; do you recollect of any instance ? , | 

A. Oh, I think I have known —; very rarely, though. 

Q. You recollect of none in this instance ? 

A. No, sir. 

Q. When was that deed recorded or filed for record ? 

A. On the 14th day of February, 1872. 

Q. Then, as I understand you, prior to that date Mr. Marshall had 
received the deed of trust from your firm, or from some one acting 
under general direction in your firm, and had taken the deed of 
trust away from your office to have it executed, and that on the 14th 
of February he brought it back and it was delivered to the firm of 

aird and Bradley, and the transaction closed by the disbursement 
-of the money, and on that day the deed recorded. Is that a 
381 fair statement of vour recollection of the matter? 
A. I don’t recollect that; that might have been the case 
and it might not have been the case. 

Q. In what respect is it incorrect? 

A. Well, the papers might have been executed in our office; that 
is a possibility and very often is done; in fact I may say it is usu- 
ally done. 

Q. Iam speaking of a single paper in this instance, the deed of 
trust in controversy. Have you any recollection that it was exe- 
cuted in your office ? 

A. No, sir; but I have no recollection definitely that it was taken 
away from the office and brought back executed. As a rule I 
may say that papers of this kind in our office are executed in our 
- oftice. . 

Q. I.am not asking you for that, Mr. Baird, especially; I am not 
asking you for your rule at present. 

A. Our rule was the same then. 

Q. I still understand you to say that’ you have no recollection 
that this paper, the deed of trust in controversy, was executed in 
your office. 

A. I have no distinct recollection to that effect. I have not at 
this moment any distinct recollection as to where this deed of trust 

was executed or how. I have not thought anything about it. 
O52 Q. Would it be inconsistent with your routine for Mr. Mar- 

shall to have obtained the deed on the 13th of February for 
the purpose of having it executed and to bring it back to you? 

A. It would not be absolutely inconsistent with it; it would not 
be what I should say [was] in accordance with the ordinary routine. 

Q. If, in fact, he had that deed in his possession on the thirteenth 
of February, 1872, unexecuted, do you know of any mode or agency 
by which he could have obtained it without the consent of Baird 
and Bradley? 

A. No, sir; I don't. 


_ 


. \. » 


~~. 


SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 183 


Q. Where was Mr. Shortall’s office, do you remember, at that time, 
Mr. Baird, with reference to the locality of yours? 

A. I think it was on Wabash avenue, south of where we were. 

q. Some distance away ? : 

A. No, sir; no, I shouldn’t—it might have been two blocks away. 

Q. Mr. Baird, will you state whether, at the time of the negotiation 
of this loan, the firm of Baird and Bradley were aware that this prop- 

erty was the homestead of Mr. & Mrs. J. M. Marshall? 
383 A. I think we were, sir. 
Q. For how long a time had you been aware of that fact? 

A. Oh, I guess a number of years. 

Q. Were you aware of it at the date of the prior mortgage which has 
been referred to? 

A. I think so. 

Q. Were you aware of it at the date of the date of the mortgage 
prior to the prior mortgage? 

A. I think so,sir. I think at the first mortgage it was understood. 
1 don’t know as we—I have an impression that at the first mortgage 
the premises were not completed. 


Cross-examination by Mr. WATERMAN: 


Q. Mr. Baird, the letter from Mr. Paxton of May 11th—will you 
please explain why you did not produce it here at first? 

A. Because it did not relate to the subject 

Q. Of the Marshall loan? 

A. Of the Marshall loan, yes. The answer to that letter was pro- 
duced here under a misapprehension, and the answer to that letter 
of May 11th refers only in general terms to the letter of May 11th 

without stating the subject-matter of it or referring to the sub- 

384  ject-matter, and by some means it was | 

Q. Mr. Baird, will you please give the dates of all the letters to 

Mr. Paxton which you have produced under this notice, besides 
those whose dates you have already given? 

A. January 29th, 1876; February 5th, 1876; February 12th, 1876; 
May 24th, 1876; June 9th, 1876; October 16th, 1876; November 
24th, 1876; December 9th, 1876; December 13th, 1876; December 
27th, 1876; January 16th, 1877; March 10th, 1877; March 24th, 
1877; that is all. 

Q. Were the originals of those letters mailed to Mr. Paxton by 
you at the times respectively at which they bear date? 

A. Yes, sir. x 

Q. Will you now please give the dates of the letters from Paxton 
produced by — under this notice other than those which you have 
read ? 

A. February Ist, 1876 ; February 14th, 1876 ; May 5th, 1876 ; May 
20th, 1876; June 12th, 1876; August 30th, 1876 ; October 6th, 1876 ; 
October 12th, 1876; November 15th, 1876; November 27th, 1876 ; 
December 15th, 1876; December 29th, 1876; January 19th, 1877; 
March 8th 1877; March 20th, 1877; March 28th, 1877; April 28th, 
1877; June Gth, 1877. 
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Q. Were those letters respectively received by you from Mr. Pax- 
ton about the time they bear date? 
Stet) A. Yes, sir; in the course of mail. 
(). How as to the letter of April 6th, 1877; when was that 
received ? 

A. I have no means of saying specifically, otherwise than in the 
due course of mail 

Q. As were the others? 

A. As were the others. 

Q. Mr. Baird, look at the notice now shown vou, dated October 
dist, 1880, and signed Paddock & Ide. (Handing witness paper.) 

A. Yes,sir. (Said notice wasmarked by the notary “ Exhibit A.’) 

Q. Say what search, if any, you have made for the letters and 
papers referred to in that notice. 

A. | have made search and have produced all that I find. 

Q. Have you in your office, or under your control, or have you 
any knowledge of any letters or papers referred to in the notice other 
than those you have produced ? 

A. No, sir. 

Q. So far as you know, did the firm of Baird & Bradley, or either 
of them, ever have any letters or papers referred to in that notice, 
other than you have produced? 

A. No other, to my knowledge. 

Q. Mr. Paddock has questioned you as to letters said to 

386 have been written by James M. Marshall, one bearing date 

April 7th, 1877, and the otber April 17th, 1 1877 7, and concerning 

which letters Mr. J. M. Marshall has testified in this case ; have you 
seen Mr. Marshall’s testimony in that regard ? 

A. I think I have. 

Q. Did you ever receive any such letters? Did Messrs. Baird & 
Bradley, or either of them, ever receive any such letters? 

A. Not to my knowledge ; I never did, certainly. 

Q. When did you first hear of the existence of any such letters, 
or that it was claimed that any such letters had ever been written ? 

A. Well, within: two or three months, I think, or since this suit 
has been commenced. 

Q. Since this suit was commenced ? 

A. Yes, sir. : 

Q. If any such letters have been received in the office of Baird & 
Bradley or by them, would you have been likely to have known of it? 

A. I should have known of it, sir. 

Q. What, during the year 1877 and since, was and has been your 
custom as to preserving letters u iol business matters in your a 
addressed to you ? 

A. Our rule is to preserve iesete--eneeieptiinne 

Q. And in what way do you preserve them so as to be able to refer 

to them ? 
387 A. We have an ordinary letter- file, such as is used by busi- 
ness ‘men to preserve letters? 

Q. Indexed ? 

A. Indexed. 
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Q. If any such letters had been received by Baird & Bradley and 
were in their office, would there be any difficulty in finding them ? 

A. None at all. 

Q. Mr. Paddock has called your attention to a letter written by 
your firm to James M. Marshall, under date of March 31st, 1877, in 
which you quote certain language of Mr. Paxton—among other 
things, this: “It is useless for him,” Mr. Marshall, “ to talk of renew- 
ing at a less rate of interest till he pays that now due.” At that 
time was there any interest on this loan—this $10,000 loan—due 
from Mr. Marshall? : 

A. Yes, sir. 

Q. How long had such interest been due at that time? 

A. What is the date of that letter ? 

Q. March 31st, 1877. 

A. Since the 13th of February, I think. 

Q. 1877” : 

A. 1877. 

Q. Now, did Mr. Marshall or any one else ever pay up the interest 

that was then due ? 
388 A. No, sir. 
Q. Can you refer to the date of the letter written by Mr. 
Paxton in which he uses the language quoted in this? 

A. I have it here, sir. 

Q. What is the date of it? 

A. March 28th. 

Q. 1877? 

A. 1877. 

Q. Mr. Paxton, as you quote him further, says: “If he will do 
that and pay six months’ interest in advance at 8 per cent.” I ask 
you if Mr. Marshall ever paid any interest in advance on this loan 
after this letter was written to him ? 

A. No, sir; he never did. 

Q. Mr. Paxton, as quoted by you further, says: “I will permit 
the loan to run at that rate of interest, provided that the taxes and 
insurance are kept up; otherwise I must proceed to foreclose.” I 
will ask you whether after that time the taxes and insurance on 
_ »roperty were kept up by Mr. Marshall or any one else in his 
behalf? 

A. No, sir; they were not. 

Q.’ What was the fact in regard to the neglect, if any, of Mr. Mar- 

shall to pay taxes and insurance on the property after that? 
389 A. Well, in regard to taxes he had been in default in the 

matter of taxes for every year—for some of the taxes for 
every year since and including the year 1873. 

Q. Well, how was he after that date? 

A. He never paid the general taxes, any of them, after that date. 

Q. How was it as to insurance ? 

A. The insurance went by default on the following October. 

. That is, he neglected to pay? 
. Yes, sir; October 1st, 1877; never paid after that date. 
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Q. Mr. Baird, was there any extension of this $10,000 loan ever 
made? 

A. No, sir. 

Q. You have been asked as to who filed this trust deed for record ; 
may it not have been given by your firm to the abstract makers 
and by them filed for record? 


Mr. Pappock: I object to any question which calls for anything 
else than the memory of the witness as to that fact, as to what was 
done with regard to the filing of this deed for record. 


A. Yes, sir. 
Mr. WATERMAN: 


(Q). Have you any recollection as to having had the abstract of 
title of the property continued and brought down by the 
090 ~~ the abstract makers to the time this loan was made? 
A. Have you got the abstract there ? 

@. Yes. 

A. T have no special recollection about this matter. 

Q. Mr. Baird, did you have any knowledge as to this property being 
the homestead of Mr. & Mrs. Marshall other than what James M. 
Marshall had told you ? 

A. Oh, I understood that was where he lived; he lived on that 
property. . 

Q. From whom did you so understand ? 

A. Well, from him ; I had no other knowledge except what came 
from him. 

Q. Do you remember whether the first mortgage upon this prop- 
erty, made through your agency, was made for the purpose of put- 
ting Improvements upon the premises ? ~ 

A. It was made for the purpose of putting on improvements on 
the premises, or for paying for improvements being put on, or they 
were just put on. 

Q. Lock at this morgage, Mr. Baird (handing witness paper). 

A. Yes, sir. 


Mr. WATERMAN: The mortgage shown. to witness bears date 
April 1st, 1863, between James M. Marshall and Susan C. Marshall, 
his wife, of the first part, and Nathan B. Ives, of the second 
391. part, recorded April 11th, 1868. 
Q. Please state, Mr. Baird, if you remember of the making 
of that mortgage. 
A. Yes; Ido. 
Q. What was the consideration of that mortgage ? 
A. Fifteen hundred dollars. 
Q. To whom paid? 
A. To Mr. Marshall. 
Q. At what time, about ? 
A. About the 1st day of April, 1863. 
Now, Mr. Baird, in what way, if at all, was the amount secured 
by that m ortgage ever paid ? 
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A. This was paid, according to my best recollection, out of the 
subsequent loan that was made upon the same property. 

Q. To whom was that subsequent loan made? 

A. To Mr. Marshall. 

Q. By whom was that subsequent loan ? 

A. By Mr. Paxton. 

Q. When was the subsequent loan made? 

A. February 13th, or about, 1867. 


Mr. WaTERMAN: I now offer in evidence this mortgage by James 
C. Marshall and Susan C. Marshall, his wife, to Nathan B. Ives, 
dated April Ist, 1863, and the certificate of acknowledgment 
392 thereto appended, dated the 10th day of April, 1863, signed 
by John G. Shortall, notary public, and with his seal thereto 
appended, and the certificate of record thereon, and let it be marked 
“ Exhibit B.” 
(Said mortgage marked Exhibit B.) 


[ now produce and offer in evidence the deed of trust, dated 13th 
day of April, 1867, by Susan C. Marshall and James M. Marshall to 
Lyman Baird, recorded on the 18th day of February, 1867. I offer 
this mortgage and the certificate of acknowledgment thereunto ap- 
pended, dated the 15th day of April, 1867, signed by Jonn G. Short- 
all, notary public, and having his seal annexed, and also the certifi- 
cate of the recording. 


(Marked “ wxhibit C.”) 


Q. Do you remember, Mr. Baird, about the making of this trust 
deed ? 

A. Yes, sir. | 

Q. What was the consideration of that trust deed ? 

A. This was $5,000. 

Q. To whom was that paid ? 

A. To Mr. Marshall. 

Q. In what way ? 

A. As I remember, by the $1,500 previous loan, and the difference 
in money. 

Q. There was $3,500 paid to him in money and $1,500 went to 
take uy this mortgage to Ives? 

A. Yes, sir. 
393 Q. By whom was the five-thousand-dollar loan upon this 
Jeed of trust, dated February 13th, 1867; by whom was that 

money loaned ” 

A. Mr. Paxton. 

Q. The complainant ? 

A. ‘The complainant ; yes, sir. 

Q. In what way, if at all, Mr. Baird, has the loan secured by this 
deed of trust ever been paid ? 
A. This is the 1867. one? 
Q. Yes. 
A. That was a part of the loan for $10,000, if it was paid at all. 
Q. Has anything been paid on this deed of trust, dated February 
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13th, 1867, other than by the making of the deed of trust dated 
February 13th, 1872? 

A. No, sir. | 

Q. Mr. Baird, I presume I misled you in the question. I me-nt to 
have asked, & I presume you mean to testify, that nothing of the 
teem 3 of either the loan of $1,500 or the loan of $5,000 had ever 

n paid except by the making of the subsequent incumbrances ; 

was not some interest paid on these loans ? 

A. The interest was paid on these two first loans in full. 

Q. Well, was any portion of the principal of either of the loans 
| ever paid, except in the way you have described ? 
J94 A. No, sir; except by renewal. 

Q. By subsequent loans? 
A. Yes, sir. 


The further taking of this deposition was then adjourned until 2 
p. m. to-morrow, Wednesday, 8th. 
395 Dec. 8ru, 1880. 
LyMAN Barrp was called, and testified as follows: 
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Direct examination by Mr. WATERMAN: 


Q. Have you any explanation that you wish to make regarding 
anything that you testified to yesterday? 

A. In regard to the first loan of $1,500.00 on this property in con- 
troversy, in thinking more about it that I do not feel so positive that 
it was actually a part of the second loan; that is, that the second loan 
was a renewal; but I should not be ready to say that it was, not be- 
cause I have always had that impression—that, of course, was a good 
many years ago; it was 13 years ago—but I have never had any 
other impression or idea about it than that it was, and I think I 
testified to that. fact before, and Mr. Marshall never disputed it. All 
I would say now certainly is that it may or it may possibly not have 
been a part of that second loan; but as to the second loan—that is, 
the loan of $10,000.00—that I am actually sure was made up of the 
previous $5,000.00 and of the additional money. 

Q. Mr. Baird, you were asked some questions about the examina- 

tion of this title. On this first loan of $1,500, which was made 
396 by you for a Mr. Ives, you being brokers, who examined the 
title for you” 

A. Mark Skinner. 

Q. And I understood you to say, in answer to Mr. Paddock, that 
the abstract of title which he examined was burned in the fire of 
1871? : | : 

A. I understand so. 3 

Q. At any rate, you have never seen it since? 

A. We have never seen it since. 

Q. Then I understand you to say, in making the loan of 1867 and 
the loan of 1872, the abstract was merely examined in your office; 
it was not submitted to counsel ? 

A. I think not. [ think we relied upon the previous examination, 
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—_ having been no changes derogatory to the title since the orig- 
inal loan. 

Q. Now, Mr. Baird, won’t you state when you or your firm had 
any Information that the state of this title was such that Mr. and 
Mrs. Marshall could not convey a fee-simple title to the premises? 

A. The first time we had any intimation of of any doubt about 
that was, I think, in May, perhaps, of 1877, or about that time, when 
Mr. Marshall came into my office one day quite excited and said 
somebody had 


Mr. Pappock: I think, for the purpose of saving our rights, we 
will object to any conversation between Mr. Marshall and the wit- 
ness. 

397 The Witness: And said that somebody had been looking 

at the abstract, and said that he could not convey « good title 
to the property. I understood that he had been proposing to make 
a loan upon the property to pay off Mr. Paxton. We didn’t believe 
it, but thought he was unduly excited, and then we looked into the 
matter for the first time after that. Before that we never had [the] 
slightest doubt, nor was any question raised on the subject by any 
person whatever. 

Mr. WaTerRMAN: Was that before or after the $10,000.00 incum- 
brance matured ? : 

A. That was after it matured. | 

Mn WatTtTeRMAN (to Mr. Paddock): I shall insist that the letter 
written by J. W. Paxton under date of April 28th, 1877, and the 
letter written by him, dated June 6th, 1877, shall go in as evidence, 
you having called for their production. 


Objected to. 
(The letters were read by the witness, as follows :) 
“ WHEELING, April 28th, 1877. 


“ Messrs. Baird & Bradley. 

“GENTLEMEN: Please find herewith James M. Marshall’s bond, 
due 18th February last, for $10,000.00, and also six months’ interest 
coupon, due at same time, for $450.00 ; also trust deed securing the 

same. Please notify Mr. Marshall at once that you have re- 
398 ceived them, and if he does not promptly pay up back inter- 
est, and also interest for the current 6 months, at 8 per cent., 
proceed to sell with the least possible delay, keeping me advised of 
the situation, and especially the day of the sale, as soon as deter- 


mined. 
“ Very respectively, J. W. PAXTON.” 


“ WHEELING, June 6th, 1877. 
“ Messrs. Baird & Bradley. 

“ GENTLEMEN: I am in receipt of yours of the 31st ulto., advising 
insurance renewals. Please advise Mr. J. K. Tyler that 6 months’ 
interest, $495.00, due 24th ulto., must be paid without delay. As 
heretofore stated, I will not consent to that debt accumulating, and 
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must take steps to foreclose unless interest is paid promptly. What 
has been done towards closing the Marshall matter? It is probable 
I will go from home in a week or 10 days, to be absent some time, 
and would like to hear of these matters before going, and also, if 


convenient, have statement of account. 
“Very respectively, © J. W. PAXTON,” 


Q. As to the $3,000.00 actually paid out on the 14th of February, 
will you state whether that was paid out before this deed was given 
to you as being executed and acknowledged by Mr. and Mrs. Mar-— 
shall? 

A. Afterwards. 
oU9 Q. So far as you know, has Mr. Paxton, in regard to these 
loans to Mr. Marshall, ever had any interviews personally with 
Mr. Marshall or Mrs. Marshall ? 

A. lam not aware that he ever had; I never knew of any inter- 
views between them. 

Q. He has resided all the time since he began to have a lien upon 
this property in Wheeling, hasn't he? 

A. Yes, sir; Wheeling, [West] Virginia. 

(). When did you first have any knowledge or intimation that it 
was Claimed that the deed of trust dated F ebruary 13th, 1872, had 
not been duly acknowledged by Mr. and Mrs. Marshall ? 

A. I think about two or three days before I was called apow to 
testify in the forcible-detainer suit. 

Q. How long ago was that forcible-detainer suit tried ? — 

A. I don’t remember. | 

Q. I will ask you if it was not tried in March, 1880? 

A. I think it was. 

Q. Do you remember, Mr. Baird, whether Mr. Marshall brought 
that deed back to the office after it had been acknowledged ? 

A. I have not now any distinct recollection about that. 

Q. Do you remember who filed it for record ? 

A. I do not. 

Q. Do you remember what you did with it immediately : after get- 

ting it, _— it had been acknowledged ? 
400 A. No, si 
(). After this trust deed was made and that abstract of title 
was prepared, with whom did the abstract remain ? 

A. With us. 

Q. Please state whether it is customary with you to have an ab- 
stact of title remain with you while a loan is outstanding ? | 

A. That is our custom invariably, of course; we loan them to per- 
sons sometimes afterwards to be returned. 

Q. Mr. Baird, will you please state whether, if you had had any 
knowledge or information that in reference to that deed of trust 
dated February 13th, 1872, Mrs: Marshall had not actually appeared 
before the notary and acknow ledged the same, whether vou would 
have made any loan or done : anything upon the strength of it? 

A. Nothing at all; we never should in any such case. 
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Q. Through whom was the interest that matured on the loan 
secured by that deed paid to Mr. Paxton? 

A. Through our firm. | 

Q. Paid by whom? 

A. By Mr. Marshall, all that was ever paid. 

Q. Up to what date, Mr. Baird, was the interest bond secured by 
this deed of trust ? 

A. It was paid up to August 13th, 1876. 

Q. Has anything, either of principal or interest, on said bond been 

paid since that time? 

401 A. Nothing on either. 


Mr. WATERMAN: I offer in evidence the publication certificate, 
dated the 14th day of February, 1879, marked “ Exhibit 1;” and I 
also offer a trustee’s deed, dated the 8th day of March, 1879, made 
by Lyman Baird, trustee, marked “ Exhibit 2.” 


Q. Mr. Baird, was Mr. Paxton present in the city at the time the 
sale described in this trustee’s deed was made? 

A. He was not. 

Q. Do you recollect who acted for him and made the deed at that 
sale? 

A. I don’t remember now; probably Mr. Marsh. 

Q. Mr. Baird, in what manner had the instructions which were 
given by Mr. Paxton as to having this property sold at trustee’s 
sale, and as to the amount to be paid for at such sale, been given— 
in writing or otherwise ? 

A. I think verbally. 

Q. Were they given to you? 

A. I am not sure whether to me in person or whether to some one 
in the office; it was through our firm. 

(Q). Can you tell whether Mr. Paxton, at the time of that sale, had 
any intimation of any claim that this deed of trust had not been 
properly acknowledged ? 


Object- to by counsel for defendant unless it is limited to the knowl- 
edge of the witness. 


402 A. Mr. Paxton did know from information received from 
us that there was a question. 
Q. As to whether the deed had been properly acknowledged ? 
A. Oh, I didn’t understand you. He had no knowledge that I 
am aware of in regard to that. 
Q. That the deed had not been properly acknowledged ? 
A. No, sir. 


Mr. WATERMAN: The deed of trust introduced by me in evidence 
dated February 13th, 1867, and the mortgage dated April Ist, 1863, 
were produced by Mr. Paddock at my request, he stating that he 
obtained them from James M. Marshall, and, so far as he is aware, 
they never were in custody or in the knowledge of Mrs. Susan ‘C. 


' Marshall until produced on these trials or since the bringing of the 


forcible-detainer suit. 
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— Q. Mr. Baird, this deed of trust and this mortgage dated, respec- 
tively, February 13th, 1867, and April. 1st, 1863, were formerly in 
your custody, were they ? 

A. They were. 

Q. When did you surrender the mortgage, and to whom ? 

A. I don’t remember; to the best of my knowledge and belief they 
were both surrendered when the subsequent loans were made to. Mr. 

Marshall. 
403 Q. At the respective times? 
A. At the respective times. 

Q. Now take the deed of trust made February 13th, 1867. For 
what or upon what was that surrendered ? 

A. That was surrendered in part consideration of the new mort- 
gage given February 13th, 1872, for $10,000.00. 

Q. Do you remember whether you executed a release deed of this 
deed of trust dated February 13th, 1867 ? 

A. I executed releases of the mortgage of April 1st, 1863, and of 
the deed of trust of February 13th, 1867. 

Q. Upon what consideration or upon the receipt of oe you 
execute the release of the deed of trust of February 13th, 1867 

A. Upon the consideration of receiving the deed of trust of "Feb. 
ruary 13th, 1872. | 

Q. Now, ‘Mr. Baird, at the time of executing the release of the 
deed of trust of Febr uary 13th, 1867, should you have executed 1% if 
you had any knowledge or intimation that that deed of trust dated 
February 13th, 1872, had not been duly and properly executed in 
person by both Mr. and Mrs. Marshall ? 

A. No, sir; I should not. 

(Q. Then in what you did under the deed of trust of February 
13th, 1872, you relied entirely upon the. truthfulness of that certifi- 
cate of acknowledgement ? 

A. I did. 
404 Q. Mr. Baird, can you tell winibee vou released the deed 
of trust of IF ebruary 13th, 1867, before or after this abstract 
of title was returned to vou showing the record of the deed of trust 
of February 13th, 1872? 

A. It was not done untill after. 

Q. Mr. Baird, if the abstract had shown or contained any notice 
in any way that the deed of trust of February 13th, 1872, had not 
been duly or properly acknowledged by Mr. and Mrs. Marshall 
would you have released the deed of trust of February 13th, 1867? 

A. I should not. 

Q. Would you nye paid out any money on the deed of trust of 
February 13th, 1872, if you had had any notice of any such want of 
acknowlec leement “of it ? 

A. Not a dollar. 

Q. How frequently did you see and converse with Mr. Marshall 
concerning the payment of the amount secured by the deed of trust 
of 1872 at about and after the time of its maturity ? 

‘A. Well, too many times to mention. 
Q. Do you mean a great many times ? 
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A. A great many times; yes, sir. 

Q. Now, in any of those conversations which you had with Mr. 
Marshall concerning the payment of the amount secured by that 
deed of trust, did he ever tell or intimate to you in any way that 
the deed of trust had not been properly acknowledged by his wife? 

A. Not in any way or form. 
405 Q. Prior to making the sale under the trust deed did you 
notify Mr. Marshall that you were to make such a sale? 

A. Yes, sir. I remember once distinctly telling him that we were 
directed to proceed unless the payment was made. 

Q. These conversations that you have spoken of having had with 
him respecting the payment of the amount due under the trust deed, 
through how long a period did they run ? 

A. Well, from the time of maturity, especially for, say, three or 
four months, or four or five months, and more, afterwards, Mr. Mar- 
shall saying all the time that Mr. Paxton had better keep still, and 
he should pay it all; he expected to have some good luck, and he 
would be all right if he would only keep still for a while. 


Adjourned to ' 


Complainant offered in evidence trustee’s deed from Lyman Baird, 
trustee, to James W. Paxton of premises in controversy, dated March 
8, 1879, recorded in book 846 of records, page 53, and certificates of 
acknowledgement and recording marked “ Exhibit 2.” 

Offered also notice by Lyman Baird, trustee, of sale of said prem- 
ises under trust deed, dated February 13, 1872, and certificate of 
publication of the same by Wm. Pennhixon, publisher, marked 

“Exhibit 1.” 


406 DECEMBER 20TH, 1880—3 p. m. 


Parties met pursuant to notice; whereupon Lyman Barrp 
was recalled and his direct examination resumed by Mr. WATERMAN: 
as follows: 


Q. Mr. Baird, have you any knowledge as to when Mr. Paxton 
first had any information to the effect that Mr. and Mrs. Marshall 
could not convey a good fee-simple title to this property ? 

A. Yes, sir; it was in the summer of 1877, June or July, I should 
say. 

. In what way did he learn it? 

. He was told by us. | 

. By Baird and Bradley ? 

By Baird and Bradley; yes, sir. 

Now, when did Baird and Bradley first have such informati6n ? 
. It was a little before that; about that time, or a little before. 
From whom did they first derive any such information ? 
From Mr. James M. Marshall. 

How did Mr. Marshall give then such information ? 

. He came into the office, I remember, one day and seemed to 
be quite excited, and said that some one had informed him that he 
could not make, or doubted if he could make, a good fee-simple title 
to that property. 
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AO7T (). Did you learn from Mr. Marshall at that time whether 
such information or understanding on his part was new to 
him? ? 

A. Oh, entirely new. He expressed his great astonishment and 
surprise about it. He said, as | remember, ‘that. the papers placing 
that title in Mrs. Marshall were prepared in the office of Hoyne and 
Lewis, I think, was the name. 


Mr. Pappock: We will note our objection’ te: the declaration of 
Mr. James M. Marshall. Ee 


The Witness: And he said he never had a suspicion of it before; 
or anything of the sort. 

Mr. WatreRMAN: In what year was that statement made? 

A. That was in the summer of 1877. 

(). Was that after the $10,000.00 loan became due, er about the 
time it became due? 

A. Oh, it was after it became due—some time. 

Q. Now, Mr. Baird, after the loan became due up to the time of 
the forceable detainer suit, did you have many conversations or nego- 
t-ations with Mr. James M. Marshall about the payment of this 
$10,000.00 encumbrance? . 

A. Qh, yes, sir; a great many. I saw him a great many times 
about it, and he said, “Keep still, wait, and be easy;” and he was 

going to be out of his troubles and going to make money, and 
408 the thing would be all paid up right. 

Q. After this time at which he ‘informed you what he had 
heard concerning his inability to make a title to that property up 
to the time of the forceable-detainer suit, how many times should you 
say he promised to pay the loan or talked so with you concerning it ? 

A. Oh, I don’t know; a great many times; I could not give the 
number. 

Q. Now, did you have any conversation with him about your in- 
tention to sell out under the trust deed or your intention to com- 
mence action of foreable detainer ? 

A. Yes, sir; I remember distinetly at one time of speaking to him 
over on the steps of the Reaper block and telling him that Mr. Pax- 
ton insists upon having that brought to a close or of foreclosing the 
property. 

Q. Do you know whether about the time of the sale, under the 
$10,000.00 trust deed, took place he was aware that it had taken 
place or was about to take place ? 

A. Who? 

Q. Mr. James M. Marshall. Do you know whether he was aware 
it had taken place after it had taken place? 

A. Yes, sir; he was aware of it afterwards; he was made aware 
of it, of course ; I don’t remember exactly when. 

Q. Now, in any of the conversations ‘which you have had with 

him concer ning the making of the foreclosure sale and the 
409 tact that one had been made, and concerning the commence- 
mentof the forceable-detainer case or after the commencement 
of the forceable-detainer case, in any of those conversations did he 
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ever intimate in any way that there was any defect in the acknowl- 
edgement of the $10,000.00 trust deed ? 

A. No, sir; never. 

Q. In any of those conversations did he ever say that it had not 
been acknowledged by his wife? 

A. No, sir; never. , 

Q. Did you see him at all and talk with him concerning the 
matter after the forceable-detainer suit was commenced ? 

A. Oh, yes, sir; he said even then he was going to pay it. He 
said it would be paid up. He wanted me to keep easy and keep 
still and wait awhile and it would be all right; Mr. Paxton would 
get his money in full. 


Cross-examination by Mr. Pappock:: 


Q. You did wait nearly two years, did you not, Mr. Baird, before 
insisting — the proceedings to sell out ? 

A. I don’t remember the time; it was some time, I think ; I don’t 
remember the time now. 

Q. Wasn't it about two years? 

A. I presume so. The papers show, of course. We were 
410 ~~ ~waiting all that time on Mr. Marshall’s request and his prom- 
ise to pay. 

Q. You understood, I presume, that this property had been deeded 
by James M. Marshall in trust for his wife’s benefit, did you not, 
Mr. Baird? ; 

A. Understood when ? 

Q. Prior to the date of the mortgage in controversy, February, 
1872. | 

A. No, sir; I did not. : 

Q. You examined the abstract which you have produced in evi- 
dence, did you not? 

A. No, sir. 

Q. Who did? 

A. Judge Skinner; no, I beg your pardon; not this abstract he 
did not examine. 

Q. I want to distinguish between the abstract on which the first 
loan was made and the abstract on which you acted in making the 
loan of February, 1872. 

A. We examined this abstract sufficient to show that no change 
derrogatory to the title had occurred since the examination by Judge 
Skinner, at the time the first loan was made. 

Q. Well, this abstract, as I see by examining it, begins with the 
origin of the title. | | 

A. I say that we examined back to see that there was nothing oc- 
curred derrogatory to Mrs. Marshall’s title subsequent to the other 
loan, the first loan, made in 1862 or 1863. 

Q. I would call attention to the deed stated in this abstract, 

411 number 18, described as the deed from James M. Marshall to 
Thomas E. Marshall, deed in trust dated November 21, 1860, 
recorded November 21, 1860, in book 206, at page 365; conveys lot 
12 and the south 12 feet 3} inches of lot 13, in block 3, aforesaid, in 
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trust for Susan C. Larmon, ete.; I will ask you whether you did not 
see that entry on the : abstract you have introduced? 

A. No, sir; I didn’t look at it. 

Q. Do you remember that you did not look at this? 

A. Yes, sIr. 

Q. It is a part of the same abstract which you did look at? 

A. Yes, sir. 

Q. What was you- motive in not looking the paper through ? 

A. I said before that we examined to see that there wa s nothing 
derrogatory to the title subsequently to closing up the first ‘lems that 
we made on the property of $1,500.00. 

Q. Could you tell that without looking through the whole paper; 
did you undertake to tell that without Jooking through the whole 

aper ? 
A. We undertook to look so as to get at that point; that we thought 
was a safe point to start from. 

Q. At which end of the paper did you begin this examination ? 

A. I don’t know sir. 

Q. You don’t know whether you began at the bottom and 
412. worked up towards the top or began at the top and worked 
to the bottom ? 

A. I have no doubt we began at the bottom and worked back ; 
that is the way we would commence. 

Q. Will you indicate some point in this paper at which that ex- 
examination stopped, beginning at the bottom ? 

A. No, sir. 

Q. On reflection, would it not be more in accordance with your 
custom, and according to your recollection of what was done, that 
you begani at the top and read the paper through ? 

A. No, sir; it would not. 

Q. You are sure of that ° ? 

A. Yes, sir. 

Q. What business objeto was there to beginning at the top? 

A. No objection; it was more convenient to do it the other way, 
and more natural to go back to a point that we knew about and 
then stop. 

Q. Did you ask Mrs. Marshall about her trust interest in this land, 
Mr. Baird ? 

A. No, sir. 

Q. You had no consultation with her ? 

A. No, sir. 

Q. Did you make any enquiry as to whether James M. Marshall 
had not the originals of the deeds mentioned i in this abstract ? 

A. No, sir. 

Q. You called for no original deeds ? 

A. No, sir; we did not, as I remember. 
413 Q. Made no search or enquiry as to Mrs. Marshall’s rights 
in this property ? 
: ry No, sir; we relied on the records for all the information we 
dad. 
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Q. You were aware, I believe, that she was living on the prop- 
erty ! 

A. We were so informed. 

Q. By whom? 

A. By Mr. Marshall, I believe. 7 

Q. You believed it, did you? You had full confidence in the 
statement, had you nat? | 

A. I believe she was living on the property ; yes, sir. 

Q. Before the making of this loan, in 1872? 

A. Yes, sir. 

Q. Did you consult Mrs. Marshall in any way as to the disburse- 
ment of this money? 

A. No, sir. 

Q. You took no order or consort from her as to giving it to Mr. 
James M. Marshall, I suppose ? : 

A. No, sir; of course not; it was not any of her business. 

Q. Was that matter discussed between you and Mr. Marshall as 
to whether it was any of her business or not ? 

A. No, sir; he brought these papers, duly executed, as his security, 
and upon these he got the money. 

Q. Did you ask Mr. Shortall whether Mrs. Marshall appeared be- 
fore him and acknowledged that deed ? 

aA. No, sir. 
414 Q. You relied upon the certificate ? | 

A. We would not be willing to insult him so much as to 
ask him such a question as that. We assumed that a man was not 
going to commit a criminal offence—a man like Mr. Shortell. 

Q. At any rate you made no enyuiry of him about it? 

A. No, sir. : 

Q. You disbursed the money upon the strengt- of this certificate 
itself ? 

A. Upon the strengt- of the papers as executed. 

Q. You have spoken about the first mortgage upon this property, 
by which I mean the mortgage executed in 1867, I think ? 

A. You mean the $1,500.00 mortgage ? 

Q. Yes, sir; the $1,500.00 mortgage. 

A. 1862 or 3, that was. 

Q. Yes, sir; 62 or 63; the second one was in 1867? 

A. Yes, sir. | . 

Q. And with regard to that mortgage you have stated that it was 
made for the purpose of putting on improvements on the premises 
or for paying for improvements being put on as they were just - 
on; what do you know about that of your own knowledge, Mr. 
Baird? _ : 

A. I know what Mr. Marshall told me. 

Q. Only what Mr. Marshall told you ? 

A. Yes, sir; that is all. 

Q. Were you the contractor for any of those improvements? 

A. No, sir. : 
415 Q. Neither you nor vour firm of Baird and Bradley put 
any improvements on them, as I understand it? 
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A. No, sir. 
Q. Was Mr. ‘tiie the mor ortgagee, the contractor for any of those 
Improvements ? . 


A. No, sir. 

Q. He did not put any of them on so far as you know? 

A. No, sir. 

Q. You have spoken of having released that first mortgage; do 
you mean that you released it personally or that — mortgage- re- 
leased it? 

A. I mean the mortgagee released it; we acted for the mortgagee. 

Q. You have spoken of information received by Baird and Brad- 
ley concerning the state of this title and the inability of Mr. and 
Mrs. Marshall to convey a fee-simple title; from whom did you get 
that information? 

A. From Mr. Marshall first. He said that it was questioned. 

(Q). Isn’t it true, Mr. Baird, that this question or opinion, as to the 
lack of power, was based on the record of the deeds, as you under- 
stood it ? 

A. I suppose so; I think that Mr. Marshall stated that he had 
some original papers ; Iam sure he did; Iam sure he said he had 
when he came in. 

Q. In 1877? 
416 A. In 1877 
Q. Did you obtain those? 

A. No, sir. 

Q. Y ou felt no curiosity on that point perhaps ? 

A. Well, I don’t remember now what was said or done about those ; 
I don’t remember ever to have seen them, though as I think of it 
now my impression is that he recorded something after that time, or 
recorded something after he spoke to us about this difficulty in the 
title, and he may possibly have shown us at that time some papers 
about that time, or shown one of us, either myself or Mr. Bradley, 
because I think, now as I think of it, that we made some enquiry 
about the original papers, where they were or something like that, 
but my impression is there was nothing in them that did not appear 
substantially in the abstract. 

Q. In making this loan of February, 1872 to Mr. Marshall, did 
you go back to Judge Skinner to enquire of him his opinion about 
the title? 

A. No, cir; I had no occasion to. 

— Q. Let me ask vou was either member of the firm of Baird and 
Bradley an attorney-at-law at any time, or had he been practising ? 
A. No, sir; never. 
Q. What experience had you had in 1872 with regard to this 
matter of examining abstracts ? 
417 A. Well, the experience of having been in the business of 
making loans on real estate for over 10 years. 

Q. To what extent did you examine them vourselves at that time; 
was this an isolated case or had you done it in other cases ? 

A. We frequently did it in other cases, simple cases, where the 
transactions were simple, running dow n; we very frequently did and 


do it now. 
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Q. This you regarded as a simple transaction at that time? 

A. We considered it as a simple transaction, to run back and see 
that nothing against the title had occured since a previous loan, the 
title to which had been examined by a competent attorney at the 


time. 


LYMAN BAIRD. 
418 Francis Bradley Recalled. 


DECEMBER 21st, 1880—2 p. m. 


Parties met pursuant to adjournment ; whereupon FRANcIs BRApb- 
LEY was recalled and his direct examination resumed by Mr. WaTerR- 
MAN, as follows: 


Q. Mr. Bradley, do youknow when Mr. Paxton first learned that it 
was claimed that the state of the title of this property was such that 
Mr. and Mrs. Marshall could not make a fee-simple title to any one 
of it? : 

A. I cannot remember the date when I informed him; I have 
forgotten to look at that. 

Q. Did you inform him ? 

A. Yes, sir. 

Q. Was that before or after the $10,000.00 became due? 

A. It was after. 

Q. When did Baird and Bradley first have any such information ? 

A. As tothe title? | 

Q. Yes, sir. : 

A. It was a little while before that; I don’t know how long, but 
after the loan was due. 

Q. From whom did they derive such information ? 
419 A. The first information of it was from Mr. Marshall him- 
self. 

Q. From the time that this $10,000.00 became due up to the time 
of the trial of the forceable-detainer suit did you have many inter- 
views concerning the payment of that loan with Mr. James M. Mar- 
shall ? 

A. We had quite a number; I may say frequent interviews. 

Q. Do you know whether Mr. Marshall knew before the sale of 


_the property under the trust deed that it was to be sold under that ? 


A. I should not be able to testify to that point particularly, be- 
cause I do not attend to that part of the business; Mr. Baird would 
know. | 

Q. Did you ever have any talk with him about its being fore- 
closed or being sold out under the trust deed ? 

A. I could not say whether I had, personally. 

Q. Do you know whether after the sale he knew that it had been 
sold? 

A. Yes, sir; I.know it as well as I know anything. 

Q. Well, from any conversation that you had with him ? 

A. I don’t know that I can recall any conversation about that 
matter; I saw him frequently. 

Q. You saw him frequently about this matter? 
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420 A. About this matter, about the whole matter, I don’t think 
? I can recall any personal conversation with him upon that 
particular point. 

(). Now, did Mr. Marshall ever, in any conversation with you, in- 
timate in any way that there was any defect in the acknowledgment 
of this trust deed made in 1872? 

A. Never. | 

Q. Did he ever intimate in any — to you that Mrs. Marshall had 
not acknowledged that trust deed ? 

A. Never. 

Q. When did you first learn that anything of the kind was pre- 


tended ? © 
A. Two or three days, or a day or two, before I testified at that 


Q. At the trial of the foreeable-detainer suit? 

A. Yes, sir. 

Q. In what way did you learn it? 

A. You told me, I think. 

Q. Do you know in what way I derived the information ? 

A. I don’t know exactly ; I suppose you learnt it over there. 

Q. Do you remember whether Mr. Marshall’s testimony was taken 
a few days prior to the trial of the forceable-detainer suit ? 

A. I never was there when Mr. Marshall was there. 

Q. Do you remember whether Mr. Marshall’s testimony was taken 
in the forceable-detainer suit, at his house, a few days prior to the 

trial of that suit? 
421 A. I know it was said to have been taken. 
Q. Won’t you look at the paper now shown you and please 

say What that paper is? (Handing paper to witness.) 

A. An application for a loan of $10,000.00. 

Q. For what loan of $10,000.00 is that the application ? 


A. The loan dated February 13th, 1872, $5,000.00, was to pay off 


a loan that previously had been made on that property through us. 
(). Please to state if that is the application for the loan under 
which this trust deed of 1872 was made. 
A. Yes, sir. 


Mr. Pappock: What is the date of that? 
A. This is dated February 9th, 1872. 


Mr. WaterMAN: I offer this in evidence, to be attached as an ex- 
hibit to Mr. Bradley’s deposition. 


Q. Do you know whose signature that is there? (Indicating sig- 
nature to paper just offered.) 

A. J. M. Marshall’s. 

Q. The application is signed by J. M. Marshall? 

A. Yes, sir. 

Q. Can you tell, Mr. Bradley, whether that application was made 
at the time it bears date? 

A. Undoubt-ly it was 
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Q. Now, I see it says on it “ previous liens, $5,225.00.” Will 
422 you please state what amount of the 10,000.00 encumbrance 
which was made upon that application was used to pay off 
the previous encumbrance? 
A. That is the amount used for that purpose; the principal and 
the interest for six months. 
Q. $5,225.00? 
A. Yes, sir. 
Q. Do you remember the date upon which the forceable-detainer 
suit was tried ; was in not in March, 1880? 
A. I understand it to have been; yes, sir. 
Q. Now, Mr. Bradley, can you say whether this deed of trust was 
made at the date of this application for a loan or not‘ 
A. I cannot say exactly what day it was made. 


Mr. Pappock (to Mr. Waterman): What do you mean by “ made?” 
Mr. WATERMAN: I mean drawn in the office, prepared in the office. 


A. Probably about the 13th of February; it may have been be- 
fore or it may have been after. 
Q. Why was this deed of trust for $10,000.00 dated the 13th day 
of February ? 
A. Because the loan of $5,000.00 expired on that day. 
Q. The previvus loan which this loan was to take up expired on 
that day? . 
A. Yes, sir. 
Q. Mr. Bradley, can you state whether this deed of trust 
423 was handed to Mr. Marshall or was taken out of the office to 
be executed on the 9th of February or not? 
A. I could not state positively. 
Q. Was there any certainty, from the application having been 
made on the 9th, that it was not taken out of the office until — 13th? 


Mr. Pappock: I object to the form of the question, as it is prob- 
ably a mere balancing of probabilities, and not based on any fact 
recollected by the witness. 


- A. No, sir. 

Mr. WATERMAN: Have you any recollection as to the exact date 
upon which this trust deed was prepared ? | 

A. No, sir; no recollection. 

Q. Or the exact date at which it was taken out of the office for 
execution ? 

A. I have no recollection. 

Q. Now, Mr. Bradley, from the course of the business in your 
office at that time, between what dates would you say this deed of 
trust was prepared? 


Mr. Pappock: I have no objection to the witness saying what the 
course of business was, if he can, but I don’t want his conclusions 


about it. 


A. The course of business was that it might have been prepared 
on the 9th, or anywhere from that up to the 13th, or even after the 
26—608 
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13th. Knowing that it was to take up a prior loan we should 
424 naturally date it on the 18th, whenever it was made. 

Mr. WATERMAN: Well, was the course of business such 
that it might have been taken out of the office for execution on the 
9th, or any time from then up to the 18th or 14th? 

A. Certainly, any time. 

Q. I will ask you, Mr. Bradley, whether at that — it was ordi- 
narily the case in your office that papers were actually prepared on 
the very date at which they bore date? 

Objected to. 

A. No, sir. © 

Q. Were they urdinarily prepared upon a day prior or subsequent 
to that upon which they bore date? I mean deeds of trust. 

A. I don’t know that I can say that it was customary to do it one 
way or the other, but I should rather say that generally they were 
prepared after the date of the papers or on the date. 

.’ Q. How was it as to trust deeds which were prepared as to re- 
newals of loans already existing; were they ordinarily prepared 
upon the day upon which they bore date, or prior or subsequent 
to that date? 


Objected to. 


A. Do you mean the labor of making them? 

Q. Yes, sir. 

A. Usually after-—prepared after, I should say. 

Q. Prepared subsequently to the date on which on which they bore 
date? 

A. Or on the date. 
425 Q. Do you remember what Mr. Marshall said when he 
informed you what he had been told as to this title after this 
$10,000.00 loan had become due ? 

A. I don’t think I could repeat his words; he said something like 
this to me: That the title to that was in Mrs. Marshall during her 
life, and that the deed was not in existance or at least was no‘ on 
record, and he went and hunted over his papers at home and found 
the deed and put it on record at that time. I went over to the 
recorder’s office to see if it was as he stated. I found the deed there 
and looked it over. I found it was as he stated. 

Q. Did he express any surprise to you at the information he had 
received that he and his wife could not make a good title to the 
property? | 

A. He did; very great. 


Cross-examination by Mr. PAppock : 


Q. Mr. Bradley, did you get the idea from what Mr. Marshall said 
to you about this title that he had been endeavoring to make a new 
loan upon this property ? 

A. Yes, sir. 

Q. Did he speak of Dr. Boone in that connection ? 

A. I don’t remember that he did; the first time he came in I 
- don’t think he mentioned who it was. 
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426 Q. What information had you from any source as to the 
parties to whom he was then applying for a new loan ? 

A. I don’t know, sir; I don’t know that I had any information at 
any time. 

Q. Did you understand that that was the obstacle in the way of 
his getting the loan? 

A. Yes, sir. 

- You spoke of having gone over to the recorder’s office and 
seeing the record of adeed on a book. 

A. I saw the deed itself. 

Q. Who were the parties? 

A. James M. Ma ell I think, made the deed; I think he made 
the deed to another Marshall ; I don’t remember the name. 

Q. Mr. Bradley, I show you this deed, which you will observe was 
recorded before the fire on the 21st of November, 1860, and was 
again recorded on the 5th April, 1877, and ask you to examine it 
and state whether that is thedeed you saw. (Handing witness deed 
marked as an exhibit to Mrs. Marshall’s deposition.) 

A. I could not say that it is not the deed I saw there, but I have 
an impression that the deed had a cover on it that I saw there; I 
should have said if asked the question that it had a cover on it, but 
I am not positive about that. 

Q. At any rate it was a deed, as I understand you, from 
427 James M. Marshall to a grantee of the name of Marshall? 
: A. Yes, sir. 

Q. Don’t you recollect that the name of that grantee was Thomas 
E. Marshall ? 

A. I think I do. 

Q. It was a deed bearing date about 1860, was it not? 

A. Well, 1 don’t recollect about that. If I had the absiract I 
could tell—I presume I could tell. 

Q. The abstract is here, I presume? 

A. I have no reason specially to doubt that was the deed I saw at 
the recorder’s office. 

Q. You have no reason to doubt that the deed I now show you is 
the same deed you saw at the recorder’s oftice? 

A. I could not say it was not the one. 

Q. It corresponds with regard to the parties, doesn’t itt 

. It appears to. 
a And also with regard to the description of the land, deen it? 
. I didn’t read it. 

Q. That you could examine—I would like to have your answer 
after you have made the examination. It is the same land as that 
in controversy, isn’t it, Mr. Bradley? 

A. I think it is; I have no reason to doubt it at all. 

Q. Do you not recollect, Mr. Bradley, that the deed which 
428 you did see there had been recorded prior to the'fire? 
A. I think it bad been. 

Q. Then it is not true to say that the deed you examined was one 

that had be- shown on the abstract upon which you made this loan? 
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You have the abstract in your hand, I believe, and you can make 
that examination now. 

A. A deed was recorded from James M. Marshall to Thomas E. 
Marshall. 

Q. When? 

A. November 21st, 1860. 

Q. Where? 

A. Book 206, page 365. 

Q. That deed was shown on the abstract upon which you made 
the loan in controversy? 

A. A deed was shown without elaborating what it contained. 

Q. A deed was shown on the abstract having that book and page 
and date of record, wasn’t it, Mr. Bradley? 

A. Yes, sir. 

Q. Isn’t that the same deed I have just shown you? 

A. I presume it is. 

Q. You observe that the first record of the deed I showed you just 
now was book 206, page 365; that is correct, isn’t it? 

A. Yes, sir. 

Q. Had you, prior to that time, ever made any inquiry of Mrs. 

Marshall as to the nature or contents of the deed ? 
429 A. No, sir. 
Q. You made that loan in February, 1872, upon the state- 
ments contained in the abstract that you hold in your hand, as I 
understand it, so far as this deed was concerned ? 

A. Well, we made it with this abstract in our hands. 

Q. What other information had you concerning the contents of 
that deed than the abstract ? | 

A. We did not go back of it. It was recorded in 1860 in an ab- 
stact that was burned, an abstract examined by a competent attor- 
ney for that purpose and pronounced good. How much it contained 
I don’t know, but we were not accustomed to go back of former ex- 
aminations, and this abstract did not set forth anything in this. 

Q. Please read what it does show about Mrs. Marshall. 

A. I speak of the record of this deed. 

Q. So do I. 

A. “ Deed in trust dated November 21st, 1860, and recorded No- 
21st, 1860, in book 206, 365, conveys lot 12 and the south 12 feet 33 
inches lot 13, in block © aforesaid, in trust for Susan C. Larmon, 

c ? 

Q. What the “ ete.” was, I understand, you did not enquire at 
that time? 


A. No, sir. 
430 Q. You knew Mrs. Marshall was living on these premises, 
Mr. Bradley, I understood you to say on a former examina- 
tion ? 
A. Yes, sir. 


Q. In whose ennibeesiteinesd is the written part of this application 
for the loan of February 9th, 1872, Mr. Bradley ? 

A. Mr. Baird wrote that. 

Q. On these former occassions when money has been loaned on the 
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same property to Mr. Marshall there was no conference with Mrs. 
Marshall, as I understand you ? 

A. I don’t remember that there was. 

Q. You don’t remember having called upon her with reference to 
her wishes in the matter? 

A. I don’t remember to. 

Q. we what should be done with the money to arise from the 
oan * 

A. No, sir. I remember nothing specially about it, except that it 
was made to take up a $5,000.00 loan. 

Q. ee the $5,000.00 loan was made—which was in 1867, was 
it not? 

A. 1867, I think. 

Q. You don’t, as I understand you, remember having called upon 
Mrs. Marshali with regard to what should be done with the money 
or whether she was willing to sign the deed, or with regard to any 
of the details of the loan, do you, Mr. Bradley ? 

A. I don’t remember. 

Q. Now, isn’t it correct to say that as to that loan and the $1,500.00 

loan, which was made, as I recollect, in 1863—I mean the 
431 Ives loan—that with regard to the $5,000.00 loan and the 

$1,500.00 loan and the $10,000.00 loan, there was no confer- 
ence between Baird & Bradley and Mrs. Marshall concerning the 
transactions ? 

A. I don’t remember of any. 

Q. What was the commission paid by Mr. Marshall, if any, on 
this loan? 

A. $250.00. 

Q. If James M. Marshall had this deed of trust of February 13th, 
1872, in his possession 1n his house, unsigned, on the 14th of Febru- 
ary, 1872, do you know of any means by which he could have ob- 
tained that paper without the consent of Baird & Bradley? 

A. It might have been handed to the notary, as is sometimes the 
case; I don’t remember about that. 

Q. It might have been handed to the notary by whom? 

A. By Baird & Bradley; I have no recollection of how it was 
done. 

Q. ¥ou have no recollection that this was handed to the notary ; 
have you, Mr. Bradley? 

A. No, sir. 

Q. Did you designate any particular notary to take your acknowl- 
edgments ? 

A. I don’t think we did, sir. 

Q. Then there would be no occasion for handing an unsigned 
paper to a special notary, would there? 

A. Unless requested by the maker, which is sometimes the 

case. 
432 Q. Do you remember any request by Mr. Marshall that 
these papers should be handed to any particular notary? 
A. No, sIr. 
Q. You have spoken with reference to the time when Mr. Paxton 
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first heard of an alleged defect in this title. I suppose all you mean 
to say by that, Mr. Bradley, is that that is the time when you first 
gave him the information, so far as you were concerned ? 

A. That is what I refer to. 

Q. You don’t undertake to say, I suppose, from what source he 
might have had it, otherwise than through you, before that time? 

A. No, sir. 

Q. You can’t say as to that? 

A. No, sir. 

Q. You don’t wish to be so understood ? 

A. No, sir. 

Q. I have asked you, 1 think, in regard to any conference between 
Baird & Bradley and Mrs. Marshall at or prior to the making of 
this loan; I will ask you whether, after making this loan in contro- 
versy of February, 1872, Baird & Bradley ever saw Mrs. Marshall in 
relation to this business? 

A. I have no recollection that we saw her in reference to the 
matter. 

Q. These conferences that you had with James M. Marshall related 

to what—I mean the conferences had with him after the 
433 making of this loan? 

A. The principal subject of conference was that he was go- 
ing to pay it. He said he should pay it, but he wanted a little time 
to get ready and bring it about, but it would be paid ; he intended 
to pay it. 

Q. He went to work and tried to negotiate a new loan, didn’t he, 
after this matured ? 

A. Yes, sir, but before that kind of talk. 

Q. That was before this sort of talk ? 

A. Yes, sir. 

Q. When was the time when that he was actually engaged in 
trying to get this new loan ? 

A. Well it was a little before that ; I don’t remember how long. 

Q. Well the loan seems to have matured on the 13 of February, 
1877 ; didn’t it? 

A. .Yes, sir. 

Q. When was the time then with reference to that date that Mr. 
James Marshall was endeavoring to get a new loan to pay it-off? 

A. I can’t remember the time very well, but he was talking for 
time before he attempted to get a new loan ; that he expected to pay 
it; Mr. Paxton very kindly gave him time; I cannot mention 
dates. 

Q. Mr. Paxton gave him how much time? | 

A. Well, there was no definite time stated, I presume. 

Q. How long was it in point of fact before Mr. Paxton began legal 
proceedings after the maturity of the loan in controversy ; about two 

years, wasn’t it? 
434 A. Something like that. 

| Q. So that in point of fact Mr. Paxton did give him nearly 
two years’ time, didn’t he, Mr, sae A ? 

A. Yes, sir. 
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Q. And isn’t it true that that time was given in consequence of 
Mr. Marshall’s solicitations and representations ? 

A. Yes, sir; I have no reason to doubt that it was that; Mr. 
Paxton was not [in] want of money ; loans frequently run along for 
some time after thev are due; capitalists do not want their money 
and are willing to let them run; Mr. Paxton, I think, was one of 
that class. 

Q. If the interest is paid they are willing to let it run ? 

A. Yes, sir. 

Q. Mr. Marshall was undertaking and promising all the while 
to pay the interest, wasn’t he, if he could get this time to turn around 
and make a new loan? 

A. No, sir; I don’t think he was talking about a new loan during 
that time until near the close of that time; I don’t remember that 
he was doing anything but letting the loan run along and paying 
some interest and promising to pay. 

Q. He was then promising to pay the interest and asking for 
time ? 

A. Yes, sir. 

Q. And he got the time, didn’t he? 

A. Yes, sir; it was allowed to run. 
435 Q. Mr. Marshall, in point of fact, obtained this money, or 
$3,000.00 of it, on the 14th of February, didn’t he, Mr. Brad- 

ley, of 1872; do you remember aboui that ? 

A. I can’t recall now, but I did look that up. We paid him that 
amount at one time and I think about that time; our books will 

show. 

Q. Then you paid him that amount without requiring the abstract 
to be brought down to show the deed of trust, didn’t you? 

A. Well, in paying the money we generally look at the index of © 
the record before paying money ; sometimes before the abstract is 
finished. 

Q. But Iam _ now asking you as to what was done in this very 
case. 

A. Well, I don’t remember; I have no recollection about it. 

Q. Well, if the deed of trust was recorded on the 14th and if the 
money, to the amount of $3,000.00, was paid on that day, it was 
paid without having the abstract brought down, wasn’t it? 

A. Probably. Yes, sir; I should say so. 

Q. The abstract could not, in the ordinary course of the abstract 
business, have been brought down on the very day the papers were 
delivered at your office, couldn’-t, Mr. Bradley ? 

A. I think that has been done, sir; but it is not ordinarily 

done. 
436 Q. You don’t remember that it was done this time, do 
you ? 

A. No, sIr. 

Q. Then, in that respect, was that your usual course of disbursing 
funds? 

A. No, sir. | 

Q. What made the difference in this case? 
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Q. We had great confidence in Mr. Marshall at the time. He 
had paid promptly up to that time. With what investigation we 
could make we did not feel that there was much resk in letting him 
have $3,000.00. 

Q. The remainder of the cash part of the loan was placed at his 
disposal in your hands, wasn’t it ? 

A. It was left to be called for at any time after the completion of 
the whole thing. 


Redirect examination by Mr. WATERMAN: 


Q. Mr. Bradley, at the time these various loans, or either of them, 
were made had you any knowledge of Mrs. Marshall living upon 
the property other than what you derived from Mr. James M. Mar- 
shall? 

A. No, sir; I visited the house. 

Q. Now, in the examination of the abstract of title to this prop- 
erty for this $10,000.00 loan how far back in the abstract did you go? 

A. I have no recollection of making an examination personally ; 
but we are not accustomed to go back of a loan that we have made. 

Q. Of a previous loan ? 

A. Of a previous loan. 
437 Q. Now, have you any recollection whatever that the mem- 
orandum of a deed shown upon this abstract from James M. 
Marshall to Thomas E. Marshall was called to your attention or 
notice at all, or that you saw it in or about the making of this 
$10,000.00 loan? 

A. I have no recollection at all. 

Q. I understand you that that 1s not the abstract of title which 
was examined for the making of the other loans ? | 

A. That I understand. It was not. 

Q. Now, you have spoken of having a conversation with Mr. 
James M. Marshall, after this $10,000.00 loan matured, relative to 
the payment of it. In that conversation did Mr. Marshall say any- 
thing as to what he should do in case he was pressed for the pay- 
ment of that $10,000.00 ?- 

A. He told us several times, in talking with myself personally, 
and Mr. Baird was present part of the time, I think, that he would 
pay the loan—expected to pay it—but that if he was pressed he 
should fight it. 

Q. Now, you have been examined as to time having been given. 
Was there any giving of time upon this $10,000.00 loan by Mr. 

axton other than a mere letting of the matter run along without 
the commencement of proceedings ? . 
A. That is all, so far as my recollection goes. 


The further taking of testimony was adjourned until notice to be 
given by counsel for complainant. 


FRA NCIS BRADLEY. 
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438 Deposition of Mrs. J. M. Marshall. 


Mrs. J. M. MARSHALL, being called and duly sworn, was examined 
in chief by Mr. Pappock, and testified as follows: 


Q. Mrs. Marshall, I believe you are one of the defendants in this 
case ? 

A. Yes, sir. 

Q. Where do you reside? 

A. 930 Indiana avenue. 

Q. With your husband and family ? 

A. Yes, sir. | 

Q. How long have you lived there, on that lot? 

A. About twenty years—twenty or twenty-one; I don’t know ex- 
actly 7 

Q. 


Your homestead ? 

A. Yes, sir. 

Q. You haven't any other? 

A. No, I haven’t any other, and never had any other. I have 
always lived there since I have been married. 

Q. Do you remember the date of your marriage ? 

A. No, sir; Ido not. I should say I have been married 18 years; 
I think 18 years the 22nd day of next November. I don’t remem- 
ber the dates exactly. 

Q. You heard me read a deed from James M. Marshall, your hus- 
band, to Mr. Thomas Marshall ? 

A. Yes, sir. 

Q. Were you married at that time? 

A. No, I don’t think—which deed was that ? 
439 Q. That is that deed of trust. 
A. I was not married when that was made. | 

The Court: Did I understand you to say you were married 18 
years last November? 

A. No, sir. I will be married 18 years next November, I think. 
I won't be sure. 

Mr. Pappock: This deed is dated 1860. 

A. That was just before I was married, because I know Mr. Mar- 
shall gave me the property before I was married. 

Q. That is all the fact I wish to bring out. Jf you do not remem- 
ber exactly the date when you were married, but at the time of this 
deed of James M. Marshall to Thomas E. Marshall ? 

A. No, sir. I was not married then. 

Q. You were married afterwards ? 

A. Yes, sir. 

The Court: Do you know whether you were married at the time 
the deed was made from Thomas E. Marshall to yourself—the second 
deed ; do you remember the circumstances of that deed being made? 

A. No, sir. I do not. 


The Court: Well, of course that would not refresh her recollec- 
tion at all; then I thought perhaps she might remember it. 


27—608 


ee ase ROLLS CEG mae in 13 


210 SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 


Mr. Pappock: Did you ever see this deed yourself ; do you 
440° remember secing or hearing about it? 

A. No, sir. I know that the former deed, before I was 
married, was made, and Mr. Marshall had it made and gave it to 
me for my home as long as I lived. so IT could not do anything to 
it, or he either, before [ was marricd ; and this other I don’t know 
anything about. I never read any. I always left it to him. I 
don’t know anything about it. 
~ Q. Perhaps the exact date of your marriage will occur to you on 
reflection ; 1f you could tell I should like to “know. 

A. T could find out; it is in the Bible at home. I can look. 

(). It is safe, then ? 

A. Yes. 

Q. Now, I will come to another matter more important. [ will 
ask you, Mrs. Marshall, if vou remember signing a paper some time 
in the month of February, 1872? 

A. I do. 

Q. I will ask you on what day you signed that paper ? 

A. The 14th. 


From here to the next question the question- and answers that I 
have read appear in my notes. 


Q. Well, did you not go at any rate? 
A. No, sir. 
Q. When did you next see this paper after you signed it and your 
husband took it and took it from the room ? 
44] A. I did not see it until after I got notice. I don’t know 
anything about the paper. 
Q. [am speaking of seeing the paper with your own eyes after it 
passed from your room that morning. 
A. Oh! I don’t remember of seeing it all; I don’t remember of 
seeing it. 
Q. How well had you been acquainted with Mr. Shortall at that 
time; know him by sight ? 
A. Yes, sir; I had known Mr. Shortall for several years. 
Q. And knew who he was? 
A. Yes, sir; knew him personally. 
Q. I understand you to'say that you never made any acknowl- 
edgement of this deed. 
A. I never made any acknowledgement of that deed at all to any 
one. 


Cross-examination by Mr. WATERMAN: 


Q. Mrs. Marshall, I think vou said it would be 18 years on the 
22nd day of November since you were married. 
A. I think so; but I am not positive as to it. 
Q. That is your recollection ? 
A. I know that I have a daughter that 1s 18 years old. 
Yes, now; might you not be mistaken about the date of your 
marriage ? 


+ ORONO qe eer oe 


* 


SOR Qe te re ere ree 


An 


Fae ities 


SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. eee S 


A. Well, I told you that I was not positive; it is somewhere along 
there. 
(. Do you recollect where you were married ? | 
A. Yes; I was married in the Baptist church on the corner 
442. of Washington and La Salle street-. 
Q. It is a pretty important event In a woman’s life, but you 
don’t recollect the date exactly ? 
A. No. I have it at home in the Bible, but I do not recollect the 
date exactly ; strange I am so stupid, too. 
Q. Now, Mrs. Marshall, I think you say you did remember about 


-a deed from James Marshall to Thomas Marshall. 


A. Is that the deed you have there? 

Q. A deed of that kind. 

A. Yes, sir; I remember seeing the deed you have there. 

Q. Do you remember a deed from James to Thomas Marshall? 

A. Yes, sir; that was made before [ was married. 

Q. How long before you were married was that deed made? 

A. Well, it was a short time; I cannot tell you, of course. 

Q. A short time is rather indefinite ; do you mean a few days? 

A. I do not know. 

Q. Do you know whether it was a few days or a few months? 

‘A. No, sir; I cannot tell you anything about it unless 1 look at 
that deed and the date of my marriage. 

Q. Have you no recollection, Mrs. Marshall ? 

A. No, sir. 

Q. I thought you said it was the day previous to your mar- 

riage. 
443 A. No, sir; I did not; i said that it was before I was mar- 
ried ; I did not say how long. 

Q. Now, this deed is dated the 21st of November, 1860? 

A. Yes, sir. 

Q. You say you were married on the 22nd of November? 

A. Yes, sir. 

Q. Isn’t it likely that this was made the day before your mar- 
riage ? 

A. I cannot tell. 

Q. So you cannot tell whether this was one or two years prior to 
your marriage? 

A. No, sir; not until I look. 

Q. You cannot tell how long prior to your marriage this deed was 
made? 

A. No, sir. 

Q. This deed was made in consideration of marriage and prior to 
it? 

A. I don’t know whether it was or not. 

Q. Were you not informed the deed was made before you were 
married ? 
A. Mr. Marshall told me it was going to be. 
Q. How long before your marriage was it he told you that? 
A. I don’t remember. : 
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Q. ‘Well, could you tell me—it was made of course after your en- 
gagement to Mr. Marshall ? 

A. Yes, I should think it must have been. 

Q. How long did that engagement last petone you were mar- 

ried ? 
444 A. I don’t remember that. 
Q. Well, could this deed have been made as many as theeo 

years prior to your marriage? 

A. I don’t remember ; [ will get the date though of ny marriage, 
and then I can tell exactly. 

Q. Yes, I wish you would; now, you say you do remember the 
signing of this paper? , 

A. I remember of signing a deed. 

Q. Do you remember—this is your signature on this deed ? 

A. What deed is that (looking at deed)? That is my signature; yes. 

Q. Now, I understood you [to] say 


The remainder of this question and answer was given orally by 
me in my testimony. | 


Q. You lived on Indiana avenue? 
A. Yes, sir. 
Q. Are you perfectly certain he said he wanted to’ renew a mort- 
gage on Prairie avenue ? 
A. Yes, sir. 
Q. And you say you did not know there was one on the [Indiana 
roperty? 
r iV Yes, sir; I did not know there was or that there could be; I 
had always been told it could not have been done. 
Q. And did you not know there was a prior one? 
A. No, sir; I did not know of it. 
Q. If there was you did not know of it ? 


A. es sir. 
Q. Had you ever seen any prior mor tgage? 
445 A. I have seen a prior mortgage, but if it was on that I 


did not know it. 

Q. Your husband has been in the real estate property business a 
good many years, and in that way you have been called upon to 
sign a good many deeds ? 

A. Yes, sir. 

Q. And you say you did not know there was a prior mortgage on 
that property ? 

A. Yes, sir. 

Q. You didn’t read them over ? 

A. Yes, sir; I did not read that at all. 

Q. I suppose you had full trust in your husband. He would do 
what was right about it, and would not do anything but what was 
right ? 

A. Yes, sir. | 

Q. Now, about wdeinnialiiiaa: Have you always acknowledged 
all the deeds you have signed ? 

A. No, sir. 
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Q. Did not? 

A. Some I did and some I did not. ) 

Q. What class of deeds did you acknowledge, and what class of 
deeds did you not acknowledge ? 

-A. Ido not know; I could not say, because I do not know any- 
thing about it. 

Q. You don’t know what deeds you acknowledged and whiat deeds 
you did not? 

A. No, sir. 

Q. Could you tell what proportion of deeds you have signed you 
acknowledged and what you did not? 

A. No, sir; I cannot. 
446 *Q. Can you tell anything of the number of deeds you have 
signed in the past 18 or 20 years you have been married ? 

A. No, sir; I have no idea. 

Q. It probably went up into the hundreds ? 

A. I could not state. I know I have signed papers all my life— 
ever since I have been married—but I could not give it any number. 

7 Now, can you tell how many deeds in a day you signed ? 

No, sir. 

O. Or night ? 

A. No, sir. 

Q. Have you any idea about it—can you give any idea? 

A. No, sir; I could not give any idea about it. 

Q. Now, when you acknowledged deeds, who has taken your ac- 
knowledgement ? 

A. A great many different men. 

Q. Could you name any of them? 

A. Well, Mr. Shortall has taken some, and I think—I don’t re- 
member now any of the rest. of them personally. I happened to 
know him, 

Q. You don’t think you know any of the notaries? 

A. No, sir. 

Q. The only one you knew is Mr. Shortall? 

A. Yes, sir. 

Q. You say you happened to know him. How did you happen to 
know him ? 

A. I don’t know, sir. 

Q. Where were these taken ? 
447 A. I have been in Mr. Shortall’s office before the fire, and 
also Mr. Marshall’s office, but not after the fire, because I did 
not know where his office was; I am not certain of giving any deed ; 
I think I did. 

Q. Now, Mr. Marshail nay—there may have been then, for any- 
thing you know, a mortgage or mortgages—one or more—one, two, 
three, or four—on this property prior to this? 

A. I don’t know anything about it. 

Q. Well, there might have been, for anything you know to the 
contrary ? 

A. I don’t know anything about it. 

Q. You might have seen a mortgage to this property without 
knowing it, before signing this, might you not? 
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A. I don’t know. 
Q. You don’t know? 
A. No, sir. 
Q. Well, you say you don’t know what the deeds or mortgages 
you signed were ? 
A. I might have done it. 
Q. Now, might it not bethe case that you signed and acknowledged 
some mortg: ize to this property prior to this? 
A. I don’t know; I can’t tell whether I did or not. 
Q. So there may have been one or two mortgages on this proper ty - 
prior to this which you have acknowledged ; that 1 is the case, isn’t it? 
A. ead tell about that. 
448 Q. I believe you said, Mrs. Marshall, your husband has 
been engaged in dealing in and buying real estate ever since 
you were married ?: 
A. Yes, sir;,and before. 
Q. Now, this time you speak of, do you recollect of this physician, 
Dr. Reeds, calling there? 
A. Yes, sir. 
Q. You recollect the occasion of your illness at mak time ? 


A LAE tcc nna at men 
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A. I do. 
Q. And that morning vou were suffering acute pain 1 ? ' 
A. Yes, sir. 


Q. And I take it from what you say that when your husband 
came in you did not pay any very close attention to what he said ? € 4 
A. Yes, sir; I did; I knew what he said; I told you what he said 
before. 
Q. You did pay close attention ? 3 
A. I told you as much as I knew. | 
Q. Are you sure you stated all that he, said? 
A. Yes, sir; I have told vou all that I remember. : 
Q. You have told all that you reraember ? 
A. Yes. ae 
Q. Now had you known of any mortgage on the Prairie-avenue 
property till that time? | : 
A. No, sir; [ did not know anything about it. ; 
-Q. Do you know of any property that you and your brother owned 
on Prairie-avenue at that time? ES 

449 A. Yes, sir; I know there was nenetin:i in two or three dif- 


ferent places. 
Q. Did you know there was any mortgage on it at that time? 
A. No, sir; I did not. 


Redirect examination by Mr. Pappock : 


Q. Mrs. Marshall, you speak of your eldest daughter; did you say 
when her 18th birthday occurred ? 

A. She was 18 years ‘old the third of last October, and I was mar- 
ried 13 months when she was born. 


Mr. WATERMAN: So that would run it back to 1860? 
A. I think you are right ; I guess it was that. 
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Mr. PappocK: Then you were married the 22nd of November, 
1860 ? 

A. Yes, sir; I was married on the 22nd of November; I guess 
1860 is the year. 


Mr. Pappock: 


Q. Where is Mr. Marshall, your husband—James M.? 
A. He is at home, sick in bed. 

Q. Not able to attend here ? 

A. No; and we do not expect him to get well. 


Mrs. Marshall then left the stand. 
Mrs. MARSHALL recalled. 


Examination by Mr. WATERMAN : 


Q. Mrs. Marshall, T would like to have you look at that docu- 
ment. 

A. Yes. 

Q. Ié that your signature ? 

Yes. 
450 Q. Do you recollect acknowledging that instrument ? 
A. No, sir. 

Q. Well, what do you say as to whether you acknowledged it ? 

A. I don’t know anything about it, only that is my signature ; at 
least it looks like it; I suppose it 1s. 

Q. Do you know what this instrument conveys? 

A. No, sir; I do not. 

Q. Let me see; it is,as I vinderstand, a mortgage of $1,500.00 upon 
the premises 930 Indiana avenue, and the date of it is the first day 
of April, 1863. 

A. Yes, sir. 

Q. Now do you recollect about it ? 

A. No, sir; I do not. 

Q. You don’t remember whether you acknowledged it or not, but 
that is you- signature ; do you recollect whether in 1863 there was 
a building being erected on these premises ? 

A. No, sir; there wasn’t any. 

Q. Wasn’t there some improvements being put upon the premises 
at that time? 

A. No, sir; it was long before that the premises were built, 20 
years ago, or 18. 

Q. About 18 years ago? 

A. About 18 or 20; I don’t know exactly. 

Q. Now, wasn’t there some addititions made to it 17 years ago, or 
18? 

A. There was some additions made, but they were made the year 

after; it was all done pretty much together. 
451 Now, as I understand you, you say there were additions 
made about 18 years ago? 

A. The kitchen was put up first; then about six months after it 
was all completed ; it was all completed within a year or so. 
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Q. Then were not improvements being put there in 1863? 

A. No, sir. 

Q. Are you sure about that ? 

A. When was I married? 

Mr. Pappock : 1860 you were married. 

A. No, I don’t think there was; of course I do not remember these 
dates ; Mr. Marshall knows all these dates. 

Q. Yes; the house was built after you were married ? 

A. Yes, sir. 

Q. It was not built there that winter? 

A. It was built there before I went there to live. 

Q. Of course, before you went there to live. 

A. It was built that year ; I am not certain; I cannot tell you. 

Q. It wasn’t built in the winter following your marriage? 

A. Yes, it was built in. the winter or fall; I don’t know 
whether 

Q. Then you can’t state when these improvements were put upon 
it ? 

A. No, sir; I don’t know. 

Q. Now won't you look at the signature ‘there; is that your 


signature ? 
A. Yes, sir. | 
452 Q. Can you—do you remember, Mr-. Marshall, whether you 


acknowledged that instrument ? 

A. No, sir; I do not know; I don’t remember I ever signed it. 

Q. You don’t remember ever signing it? 

A. I know that is my name there and the way I write it. 

Q. Now this is dated the 13th day of February, 1867, and is an 
encumbrance, as I understand, for $5,000 on this property, 930 In- 
diana avenue; do you recollect any thing about that? 

A. No, sir. 

Q. Don’t even remember about signing it? 

A. I don’t remember anything about it. 

Q. You don’t remember the signing of either one? 

A. No, sir. 

Q. You know the signatures are yours in each case, but you don’t 
remember anything about acknowledging them? 

A. No, sir. 


; Mr. WATERMAN: Now, you- honor, we shall offer these two in evi- 
ence. 

The Court: They may be considered in evidence for what they 
are worth. 

Mr. Pappock: We submit these do not throw any light upon the 
question. (To the witness:) As to these improvements, what did you 
say as to their being put on before 1872? 

A. They were all put on before. 

Q. How long before? 


453 A. If I was married in 1860, I think.in 1861 that the im- | 


poe were all made in that vear. 
Q. They'were made at any rate a short time after your marriage ? 
A. ‘Yes, sir; and I think the year following. 
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Q. Had you been living in this house several years at the date of 
this mortgage? 
A. Yes, sir; I had been living there 16 or 17 years, I think. 


This is all the testimony I find by Mrs. Marshall. 
; C. P. BROWN. 


Endorsed: Filed May 3, ’82. W. H. Bradley, cl’k. 


454 EXHIBIT. 


Deed of Thomas E. Marshall, bachelor, party of the first part, to 
Susan C. Marshall, wife of James M. Marshall, party of the second 
part. Deed dated the 25th day of May, 1861. Party of the first part, 
in consideration of one dollar, remises, releases, sells, conveys, and 
quit-claims unto the party of the second part, her heirs and assigns, 
forever, all right, title, interest, claim, and demand which the party 
of the first part has in and to the following-described blocks, pieces, 
and parcels of land, to wit: Lot 12 and the south 12 feet 3} inches 
of lot 13, in block 3, in William Jones’ addition to Chicago, the same 
being forty feet front on Indiana avenue and of the same width back 
to thealley in rear, allin the city of Chicago, Cook county, Illinois. 
This deed cuntains this recital : “This deed is made to correct a deed 
made by Thomas E. Marshall, Susan Marshall, and Ophelia K. Lar- 
mon, dated May 18, 1861, wherein said Thomas E. Marshall’s name 
as trustee expressly was-omitted. Now I, Thomas E. Marshall, do 
hereby release and convey unto said Susan C. Marshall all claims 

or rights of any kind conveyed to me by a certain deed of 
455 trust dated November 21, 1860, from James M. Marshall to 

Thomas E. Marshall,” being thesame premises above described. 
Said trust deed was filed for record November 21, 1860, and recorded 
in book 206 at page 365. 

“Now I, Thomas E. Marshall, do forever release, warrant, and con- 
vey to Susan C. Marshall all my right, title, estate, and privileges 
whatsoever that I may have had or to have in future, as trustee or 
trusteeship under said trust deed, to the above premises, and do con- 
vey the entire title of the said lots and improvements named in fee 
to Susan C. Marshall, her heirs and assigns, forever, and I lay no 
claim or authority to any of the real estate; to have and to hold the 
same, together with the appurtenances, estate, right, title, interest, 
and claim of the party of the first part in law and equity, to the use, 
benefit, and behoof of the party of the second part, her heirs and as- 
signs, forever.” Signed and sealed by Thomas E. Marshall. Wit- 
ness Jaines M. Marshall. 

Said deed has appended a certificate of acknowledgement by Samuel 
Strauss that Thomas E. Marshall acknowledged the same before him 
on the 26th day of May, A. D. 1861, and has appended thereto the 
notarial seal of said Samuel Strauss. The said deed has also ap- 

pended a certificate by the recorder of Cook county that said 
456 instrument was duly recorded in his office on the 14th day of 
July, A. D. 1861. 

Mortgage made November 1, 1860, by James M. Marshall, 

28—608 
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party of the first part, to Carter H. Harrison, party of the second 
part, witnesseth: | 

That whereas the party of the first part is indebted to said Har- 
rison in the principal sum of $5,800, secured by his note, payable 
sixty months after date, bearing interest at the rate of eight per cent. 
per annum, pavable semi-annually, said interest secured by ten in- 
terest notes: Now, to secure said indebtedness — conveyed the said 
premises described in said deed of trust, dated February 15, 1872. 
Said deed contains a recital that the above-described notes are for 
the purchase-money of said premises, and contains a covenant that 
the said James M. Marshall shall keep the house to be erected on 
said premises insured in a good responsible insurance company for 
the sum of $1,500, and assign the policies to the party of the second 
part, his heirs and assigns; the said house to be erected on said 
above-named premises, and not to be removed until the above-named 
notes shall have all been paid. Signed and sealed by James. M. 
Marshall. Contains as certificate of acknowledgement by Philip A. 
Hoyne, the second day of November, 1860, and a certificate by the 
recorder of Cook county that said instrument was recorded in his 
office on the 17th day of November, 1860. 


457 EXHIBITrt. 


Deed dated May 18, 1861, between Thomas E. Marshall, bachelor, 
Susan I. Marshall, and Ophelia K.-Larmon, unmarried women, par- 
‘ties of the first part, and Susan C. Larmon, now Susan ©. Marshall, 
wife of James M. Marshall, party of the second part, witnesses: 

That whereas the said Thomas E. Marshall is now seized of the 
legal estate and inheritance in fee-simple of certain premises (being 
the premises conveyed by said deed of trust, dated February 13, 
1872), subject. to a certain mortgage executed by James M. Marshall 
to Carter H. Harrison to secure the payment of $3,800, with interest 
of five years from date, being the first day of November, 1860, and 
recorded in Cook county, Hlinois, together with all the appurtenances, 
reversions, rents, Issues, and profits thereof, which said premises were 
conveyed to said Thomas I. Marshall by a deed of convevance dated 
the 21st day of November, 1860, by James M. Marshall, and recorded 
in Cook county, [linois, in book 206 of deeds, page 365, in’ trust, 
nevertheless, that the said Thomas E. Marshall, subject to and for 
the separate use and support of the said Susan C. Larmon, now the 
wife of said James M. Marshall, in such manner and upon such con- 
ditions as all in said trust appointed during the term of her natural 

life, and in case of her death to her child or children, if any 
458 surviving, by her intended marriage to James M. Marshall ; 

and in case of the failure of such survivorship of such child 
or children at the time of the death of said Susan C. Larmon, 
now Susan C. Marshall, then in trust for the benefit of Susan 
FE. Marshall, party of the first part, during her natural life; and 
in case of the death of said Susan E. Marshall during the lifetime 
of said Susan C. Larmon, now Susan C. Marshall, in trust for the 
benefit of the said Ophelia K. Larmon, party of the first part, 
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during her natural life; all of which said trusts are set forth 
in said deed, reference to which is here especially made: Now, 
therefore, in order to the final determination of the releasing 
and conveying of all such uses and trusts as are declared in 
and by said deed of trust, and to convey said premises fully and 
absolutely and discharge in full the uses aforesaid unto said Susan 
C. Larmon, now Susan C. Marshall, wife of James M. Marshall, the 
said parties of the first part severally and each for herself and him- 
self hereby Joining in the execution of this deed of conveyance for 
that purpose, and also in consideration of one dollar, do hereby grant, 
bargain, and sell, release, convey, and confirm unto the said party 
of the second part, her heirs [aid ] assigns, forever, the said premises ; 
to have and to hold the same, with all the appurtenances, 
459 reversions, rents, issues, and profits, and all uses, trusts, or estates 
whatever declared or insisting thereunder by virtue of any trust 

deed or deeds in favor of or to the use, present or contingent, of 
all or any one of said parties of the first part, by virtue of existing 
deed or deeds of trust.aforesaid, they hereby expressly relinquished 
and release the same, and all right, title, interest, claim or claims, 
and demands whatsoever, as well in law as in equity, of said parties 
of the first part in and to said premises unto said party of the 
second part and unto her heirs and assigns, whatever and separate 
from her said husband’s claims to the same as if she, said Susan C. 
Marshall, were femme sole, the said parties of the first part hereby 
intend to invest the whole equitable estate in her, the said party of 
the second part, and to her heirs and assigns forever. Signed and 
sealed by Thomas E. Marshall, Susan E. Marshall, and Ophelia K. 
Larmon. ‘ 

Witnessed by James M. Marshall. 

Acknowledged by the three parties of the first part before Phillip 
A. Hoyne, notary public. 

Certificate of acknowledgement and notarial seal of Phillip A. 
Hoyne. 

Attached also certificate of the recorder of Cook courity that said 
deed was recorded in his office the 21st day of May, 1861. 

? 


460 ExuIsit. 


This indenture, made this first day of November, in the year of 
our Lord one thousand eight hundred and sixty, between Joseph N. 
Barker and Frances M., his wife, of the city of Chicago, county.of 
Cook, and State of Tlinois, partys of the first part, and James M. 
Marshall, of the same place, party of the second part, witnesseth : 

That the said partys of the first part, for and in consideration of 
the sum of five thousand ($5,000) dollars in hand paid by the said 
party of the second part (the receipt whereof is hereby acknowledged 
and the said part- of thesecond part forever released and discharged 
therefrom), have granted, bargained, sold, remised, released, con- 
veyed, aliened, and confirmed, and by these presents do grant, bar- 
cain, sell, remise, release, convey, alien, and confirm, unto the said 
party of the second part, and to his heirs and assigns, forever all the 
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following-described lots, pieces, or parcels of land situate in the 
county of Cook and State of Illinois and known and described as fol- 
lows, to | wit]: Lots twelve (12) and thirteen (13), in block three (8), of 
William Jones’ addition to Chicago, being the same property con- 
veyed to Joseph N. Barker by Carter H. Harrison Dec. 1, 
461 1858; together with all and singular the hereditaments and 
appurtenances thereunto belonging or in any wise appe:tain- 
ing,and the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof, and all the estate, right, title, interest, claim, 
or demand whatsoever of the said partys of the first part, either in law 
or equity, of, in, and to the above-bargained premises, with the 
hereditaments and appurtenances; to have and to hold the said 
premises above bargained and described, with the appurtenances, 
unto the said party of thesecond part, his heirs and assigns, forever. 
And the said Joseph N. Barker, party of the first part, for him- 
self, his heirs, executors, and adniinistrators, does covenant, grant, 
bargain, and agree to and with the said party of the second part, his 
heirs and assigns, that at the time of the ensealing and delivery of 
these presents he is well seized of the premises above conveyed as of 
a good, sure, perfect, absolute, and indefeasible estate of inheritance 
in law, in fee-simple, and has good right, full power, and lawful 
authority to grant, bargain, sell, and convey the same in manner 
and form aforesaid; and that the same are free and clear from all 
former and other grants, bargains, sales, liens, taxes, assessments, 
and incumbrances of what kind or nature soever; and the 
462 above-bargained premises in the quiet and peaceable posses- 
_ sion of the said party of the second part, his heirs and assigns, 
against all and every person or persons lawfully claiming or to claim 
the whole or any part thereof the said partys of the first part shall 
and will warrant and forever defend. 
In witness whereof the said partys of the first part hereunto set 
their hands and seals the day and year first above written. 
JOSEPH N. BARKER. SEAL. | 
FRANCES M. BARKER. [seat.| 


Signed, sealed, and delivered in presence of— 


STATE OF ILLINOIS, mee 
Cook County, City of Chicago, f* 


I, L. Proudfoot, Jr.,a notary public in and for said city of Chi- 
cago, in the county and State aforesaid, do hereby certify that Joseph 
N. Barker & Frances M., his wife, personally known to me as the 
same persons whose names are subscribed to the within instrument 
of writing, appeared before me this day in person and acknowledged 
that they signed, sealed, and delivered the said instrument of writing 
as their free and voluntary act for the uses and purposes therein set 
forth. And the said Frances M. Barker, wife of the said Joseph N. 
Barker, having been by me examined separate and apart and out 

of the hearing of her said husband, and the contents and 
463 meaning of the said instrument of writing having been by 
me made known to her, acknowledged that she had freely 
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and voluntarily executed the same and relinquished her dower to 
the lands and tenements therein mentioned without compulsion of 
her said husband, and that she dues not wish to retract the same. 
Given under my hand and notarial seal this 17th day of Novem- 
ber, A. D. 1860. 
[NOTARIAL SEAL. ] L. PROUDFOOT, Jr., 
Notary Public. 
No. 39674. 


STATE OF ILLINOIS, Cook County : 


This instrument was filed for record on the seventeenth day of 
November, A. D. 1860, and duly recorded in book 206 of deeds at 


page 319. 
WM. L. CHURCH, 


Clerk of Circuit Court and Ex-officio Recorder. 
(Endorsed :) Filed May 3, 1882. W. H. Bradley, clerk. 


464 EXHIBIT. 


This indenture, made tuis twenty-first day of November, in the 
year of our Lord one thousand eight hundred and sixty (A. D. 1860), 
between James M. Marshall (bachelor), of the city of Chicago, county 
of Cook, and State of Illinois, party of the first part, and Thomas 
E. Marshall, of the same place, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar to him in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, and for the 
purpose of conveying and assuring the premises hereinafter de- 
scribed, and granted unto such uses and upon such trusts as are 
hereinafter mentioned and declared, of, and concerning the same, 
hath granted, bargained, sold, remised, released, aliened, and con- 
firmed, and by these presents doth grant, bargain, sell, remise, re- 
lease, alien, and confirm, unto the said party of the second part, his 
heirs and assigns, forever, all those certain lots, pieces, or parcels of 
land situate in the city of Chicago, in the county of Cook and State 
of Illinois, and known and described as follows, to wit: Lot twelve 

(12) and the south twelve feet three and one-half inches (12 
465 ft. 33 in) of lot thirteen (13), in block number three (3), in 

William Jones’ addition to Chicago, being forty (40) feet front 
on Indiana avenue, in said city of Chicago, together with all and 
singular the tenements, hereditaments, and appurtenances thereunto 
belonging or in any wise appertaining, and the reversion and re- 
versions, remainder and remainders, rents, issues, and profits thereof, 
and all the right, title, and interest, claim, and demand whatsoever, 
as well in law as in equity, of the said party of the first part of, in, 
and to the same, and every part and parcel thereof, with the appur- 
tenances; to have and to hold the above bargained and described 
premises, with the appurtenances, unto the said party of the second 
part, his heirs and assigns, forever, in trust, nevertheless, for and 
upon the several uses, intents, and purposes hereinafter mentioned— 
that is to say, upon trust that he, the said party of the second part, 
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his heirs and assigns, shall and will, from time to time, let and 
demise the said premises, and recover and receive the rents and 
income thereof, and pay over the same as and when received 
unto the hands of Susan ©. Larmon, of said city of Chicago, 
466° orto such other person or persons as she, In writing, under 
her hand, from time to time, may authorize, appoint, and em- 
power to reccive the same, or, at her option, to permit and suffer her, 
the said Susan C. Larmon, to occupy and enjoy the same or to let 
and demise the said premises or any part thereof, and to take and 
receive the rents and income thereof during all the time of her 
natural life, for her own separate use and support, and so that the 
same shall not be in the power or Hable to the debts, control, or 
engagements of any future husband of the said Susan C. Larmon, 
she paying all taxes and assessments thereon and all proper and 
necessary repairs thereof, and upon the receipt of such rents and iIn- 
come to make, execute, and deliver in her own name any and all 
necessary and proper receipts and acquittances therefor, and the re- 
ceipts and acquittances so given by her or the receipts of such person 
or persons as she may, In writing, authorize, appoint, and empower 
to receive the same as aforesaid, notwithstanding any coverture or 
whether she shall be covert or sole, shall be deemed and held to be 
good and valid discharges in law for all purposes whatsoever ; 
467 = and in ease the said Susan C. Larmon shall, at her decease, 
leave surviving her any child or children of her, the said 
Susan ©. Larmon, by her intended marriage to the said party of the 
first part, then the said party of the second part to hold the said 
premises in trust to and for the only proper use and benefit of such 
child or children until he, she, or they and each of them shall have 
attained to the age of twenty-one (21) years, or until the survivor or 
survivors of such children shall have attained to the age of twenty- 
one (21) vears; then by a good and sufficient deed of conveyance to 
convey the said premises to such child or children and the issue of 
such ehild or children as may then be deceased, as tenants in com- 
mon, in such manner that such issue of sueh deceased child or chil- 
dren, if any, shall take equally among them such parts or shares of 
suid premises as his, her,or their parent et parents would have taken 
ifalive; and in ease the said Susan C. Larmon shall not at her 
decease leave surviving her any child or children by her said intended 
marriage, or the issue of a deceased child or children, then the said 
| party ofthe second part to hold the said premises in trust for the 
46S uses and benefit of Susan E. Marshall, of Chicago, aforesaid, 
for and during the fall term of her natural iife, in case she 
shall survive the said Susan C. Larmon; and in ease the said Susan 
C. Larmon shall depart this life without issue by her intended 
marriage, and the said Susan E. Marshall shall not survive the said 
Susan C. Larmon, then the said party of the second part shall hold 
the said premises in trust for the sole use and benetit of Ophelia K. 
Larmon, of Chicago aforesaid, for and during the full term of her 
natural life. 
In case the said Ophelia K. Larnion shall survive the said Susan 
C. Larmon and the said Susan E. Marshall, and in case of and upon 
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the decease of the said Susan C. Larmon without issue by her said 
intended marriage and of the said Susan E. Marshall and Ophelia 
kx. Larmon, then and immediately thereafter the said party of the 
second part shall reeonvey the said premises to the said party of the 
first part, his heirs or assigns. 

And the said party of the first part, for himself and for his heirs, 
executors, and administrators, doth covenant, grant, bargain, and 
agree to and with the said party of the second part that at the time 

of the ensealing and delivery of these presents he is well 
469 — seized of the premises above conveyed and has good right, 

full power, and lawful authority to grant, bargain, sell, and 
convey the same in manner and form aforesaid, and that the same 
are free and clear from all ineumbrances of what kind or nature so- 
ever except a certain mortgage executed by the said party of the 
first part to Carter H. Harrison to secure the payment of thirty- 
eight hundred dollars ($3,800) and interest in five years from the 
date thereof, bearing date the first day of November, A. D. 1860, 
and recorded in the recorder’s office of Cook county aforesaid ; and 
the above-bargained premises, in the quiet and peaceable possession 
of the said party of the second part, his heirs and assigns, except as 
against the said mortgage, the said party of the first part shall and 
will warrant and forever defend. 

And the said Thomas E. Marshall, the said party of the second 
part, on his part accepting the trusts aforesaid, doth, for hi:nself, 
his heirs, executors, administrators, and assigns, covenant, grant, 
bargain, and agree to and with the said James M. Marshall and to 
and with all and every person and persons before named interested 
or to be interested as aforesaid, and each of them, their and 

each of their representatives, as the case may require, faith- 
470 — fully to perform and fulfill the trusts aforesaid and every 

part thereof, acccording to the true intent and meaning of 
these presents. 

Ii witness whereof the said parties hereto have hereunto set their 
hands and seals the day and vear first above written. 

JAMES M. MARSHALL. SEAL. | 
THOMAS EF. MARSHALL. SEAL. | 
Witness : 
HIRAM L. LEWIS. 


STATE OF ILLINOIS, |... 
Cook County, jf” 


I, John A. Bross, a notary public in and for said eounty, In the 
State aforesaid,do hereby certify that James M. Marshall and Thomas 
FE. Marshall, who are personally known to me to be the same persons 
whose names are subscribed to the annexed deed of trust, appeared 
before me this day in person, and acknowledged that they had signed, 
sealed, and delivered the said instrument of writing as their free act 
and deed for the uses and purposes therein expressed. | 

Given under my hand and notarial seal this twenty-first day of 
November, A. D. 1860. 

[SEAL. ] JOHN A. BROSS, 
Notary Public. 


Ce itn 
rs 
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STATE OF ILLINots, Cook Co ounty : 


| Filed for record 21st November, 1860. Recorded book 206, deeds, 
: page 30. 


| WM. L. CHURCH, C?k. 


Re-recorded April 5, 1877, at 1 o’clock p. m. No. 128,858. 
JAS. W. BROCK WAY, Recorder. | 


471 James M. Marshall, real estate broker, Apr. 28, 1873, Chicago. 


STATE OF ILLINOIS, | 
‘ wire 88 
County of Cook, fj 


I, James W. Brockway, recorder of deeds in and for said county, 

in the State aforesaid, do hereby certify that the annexed is a true 

| and correct copy of the record of a certain instrument filed in my 

| oftice the fifth day of April, A. D. 1877, as document No. 128,8: 58, and 
recorded in book 719 of records, at page 22. 

In testimony whereof [ have hereunto set my hand and affixed 
my official seal at Chicago this twenty-eighth day of April, A. D. 
1879. | a) 

[Seal Recorder of Deeds, Cook County, Tinois. | 


JAS. W. BROCK WAY, aoe 
(Endorsed:) Filed May 3, 1882.) W. H. Bradley, clerk. 
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472 EXHIBIT. 
[ United States Revenue Stamp, 50 cents, Cancelled. ] 


Know all men by these presents that Carter H. Harrison and 
Sophonisba G. Harrison, his wife, of the county of Cook and State : 
of Illinois, for and in consideration of one dollar and for other-good "* 
and valuable considerations, the receipt whereof is hereby confessed, 
do hereby grant, bargain, remise, convey, release, and quit- -claim 
unto Susan C. Marshall, of Cook county, in the State of Illinois, all 
the right, title, interest, claim, or demand whatsoever they may have 
acquired in, through, or by a certain mortgage deed bearing date 
the first (1st) day November, A. D. 1860, and recorded in the re- 
corder’s office of Cook county, Illinois, in book fifty-seven of mort- 
gages, page seventy-five, to the premises therein described. as follows, 
to wit: So much of lots twelve and thirteen, in block three, of W il- | 
liam Jones’ addition to the city of Chicago as is bounded as follows: 
Beginning at the southeast corner of said lot twelve (12); thence 

running north, along the east line of said lots twelve (12) and . : 
473 thirteen (13), forty feet toa point; thence west, along a line 

parallel with the south line of said lot thirteen (13), to the west 
line of said lot thirteen (13); thence south, aiong said line, forty feet 
to the southwest corner of said lot twelve (12): thence east to the 
‘lace of begining, together with ali the appurtenances and_ privi- 
ome thereunto belonging or appertaining. 
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Witness their hands and seals this thirteenth day of January, A. 


D. 1883. 
CARTER H. HARRISON. SEAL. 
SOPHONISBA G. HARRISON. fear] 
Witness: : 
QO. F. BADGER. 
STATE OF ILLINOIs, 
Cook County, City of Chicago, \s 


I, Joseph N. Barker, a notary public in and for the city of Chicago, 
in the county and State aforesaid, do hereby certify that Carter H. 
Harrison and Sophonisba G. Harrison, his wife, personally known to 
be the same persons whose names are subscribed to the annexed 
instrument of writing, appeared before me this day in person, and 
acknowledged that they signed, sealed, and delivered the said instru- 
ment of writing as their free and voluntary act for the uses and pur- 

poses therein set forth. And the said Sophonisba G. Harrison, 
474 ~—-wife of the said Carter H. Harrison, having been examined 

separate and apart and out of the hearing of her said husband, 
and the contents and meaning of the said instrument of writing 
having been by me made known and fully explained to her, acknow- 
ledged that she had freely and voluntarily executed the same and 
relinquished her dower and all right, title, & interest in and to the 
lands and tenements, therein mentioned, without compulsion of her 
said husband, and that she does not wish to retract the same. 

Given under my band and notarial seal this sixteenth day of 
January, A. D. 1868. | 

[NOTARIAL SEAL. ] JOSEPH N. BARKER, 
Notary Public. 
No. 65139. 3 
STATE OF ILLiNots, County of Cook: 


This instrument was filed for record on the eleventh day of April, 
A. D. 1865, and duly recorded in book 259 of deeds, page 179. 
WM. L. CHURCH, Ck. 


(Endorsed :) Filed May 3, 1882. W. H. Bradley, clerk. 


ATD EXHIBIT. 


This indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and sixty-three (A. D. 1863), be- 
tween James M. Marshall and Susan C. Marshall, his wife, both of 
the city of Chicago, in the county of Cook and State of Illinois, 
parties of the firs part, and Nathan B. Ives, of the city and county 
of New Haven and State of Connecticut, party of thesecond part, —: 
Whereas the said James M. Marshall is justly indebted unto the said 
party of the second part in the sum of fifteen hundred dollars, law- 
ful money of the United States of America, an actual loan of money 
this day made by said party of the second part to the said James 
M. Marshall, at Chicago aforesaid, in conformity to and under and 
to be construed by the laws of the State of Illinois, secured to be 
29—608 
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paid by the certain bond or obligation of the said James M. Mar- 
shall, bearing even date herewith, in the penal sum of three thou- 
sand dollars, conditioned forthe payment unto the above-named party 
of thesecond part, his executors, administrators, or assigns, of the sum 
of fifteen hundred dollars, on the first day of April, which 
476s will be in the year of our Lord one thousand eight hundred 
and sixty-six, with interest for the — to be computed from 
the day of the date thereof, at and after the rate of eight per centum 
per annum, which said interest shall be paid half vearly, to wit, on 
the first day of each of the months of October and April, which 
will be in each and every year until the said principal sum shall be 
fully paid; and the said payments, both of principal and interest, 
shall be made at such place in the city of New Haven, in the State 
of Connecticut, as the said Nathan B. Ives, his executors, adminis- 
trators, or assigns, may, from time to time in writing, appoint, and 
in default of such appointment then to his or their credit at the 
City Bank of New Haven, in said city of New Haven, with a pro- 
viso thereunder written whereby it 1s expressly agreed and fully 
understood that if default be made in the payment of any of the 
interest on the principal sum above mentioned, payable half yearly, 
as aforesaid, and any portion thereof shall remain due and unpaid 
for the space of twenty days after the same shall become due and 
payable according to the above condition, then and in that case the 
principal sam above mentioned, together with all arrearages 
477 ~—sof_ interest thereon, shall, at the option of the said Nathan b. 
Ives, his executors, administrators, or assigns, thereupon be- 
come due and payable, and may be demanded and collected imme- 
diately thereafter as if the full time for which this loan is made had 
fully expired, anything thereinbefore expressed to the contrary not- 
withstanding, as by the said bond and the condition thereof, and 
the proviso thereunder written, reference being thereto had, may 
more fully appear. 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the better securing the payment of the said sum of 
money mentioned in the condition of said bond, with interest there- 
on, according to the true intent and meaning thereof, and also for 
and in consideration of the sum of one dollar to them in hand paid 
by the said party of the second part, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, aliened, released, con- 
veyed, and confirmed, and by these presents do grant, bargain, sell, 
alien, release, convey, and confirm, unto the said party of the sec- 
ond part, his heirs and assigns, forever all those certain lots, pieces, 
or parcels of land situate, lying, and being in the city of Chicago 

_ aforesaid, and known and described as follows, to wit: Lots 
478 numbered twelve (12) and thirteen (18), in block numbered 
three, (3)of William Jones’ addition to the city of Chicago, Cook 
county, Illinois, excepting therefrom se much of lot thirteen as is 
described as follows, to wit: Beginning at the northeast corner of 
said lot thirteen (13); thence running west along the north line of 
said lot thirteen to the northwest corner of said lot thirteen; thence 
south along the west line of said lot thirteen fifteen and five-twelfths 


ee 
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(15,5;) feet; thence east, on a line parallel with the north line of said 
lot thirteen, to the east line of said lot thirteen ; thence north alon 
said east line of said lot thirteen fifteen and five-twelfths (15;4,) feet 
to the place of beginning, thesaid tract hereby conveyed, or intended so 
to be, being a strip of land forty (40) feet in width, north and south, 
and running from the west line of Indiana avenue west one hun- 
dred and fifty-eight (158) feet, more or less, to an alley in fractional 
section twenty-two (22), township thirty-nine (39) north and range 
fourteen (14) east, 3d P. M., together with all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging or in 
any wise appertaining, and the reversion and reversions, re- 
479 mainder and remainders, reuts, issues, and profits thereof, 
and also all the estate, right, title, interest, dower and right 
of dower, property possession, claim, and demand whatsoever, as 
well in law as in equity, of thesaid party of the first part of, in, and 
tu the same and every part and parcel thereof, with the appurte- 
nances ; to have and to hold the above granted, bargained, and de- 
scribed premises, with the appurtenances, unto the said party of the 
second part, his heirs and assigns, forever: Provided always, and 
these presents are upon this express — nevertheless, That if the said 
party of the first part, their heirs, executors, or administrators, shall 
and do well and truly pay or cause to be paid unto the said party 
of the second part, his executors, administrators, or assigns, the said 
principal sam of money mentioned in the condition of said bond 
and the interest thereon at the time and times respectively and in 
the manner mentioned in the condition of said bond, according to 
the true intent and meaning thereof, and shall and do promptly 
and faithfully fulfill and perform all the covenants and agreements © 
hereinafter mentioned, that then and from thenceforth these presents 
and the estate hereby granted shall cease, determine, and be 
480 utterly null and void, anything hereinbefore contained to the 
contrary notwithstanding. ; 

And the said James M. Marshall, for himself, his heirs, ex- 
ecutors, and administrators, doth covenant, grant, and agree to and 
with the said party of the second part, his executors, administrators, 
and assigns, that be will well and truly pay unto the said party of 
the second part, his executors, administrators, or assigns, the said 
principal sum of money mentioned in the condition of said bond, 
and the interest thereon according to the said condition, and also 
that he will not at any time hereafter, until the said principal sum 
and the interest thereon shall be fully paid, suffer said premises, or 
any portion thereof, to be sold for any tax or assessment whatsoever, 
nor will he do nor permit to be done to, in, upon, or about said 
premises anything that may in any wise tend to impair the value 
thereof, or to weaken, diminish, or impair the security intended to 
be effected under and by virtue of this instrument; and, further, 
that he, his heirs, executors, and administrators, shall and will at all 
times hereafter, until said principal sum of money and _ all 
arrearages of interest thereon shall be fully paid, keep all the build- 

ings (outhouses excepted) now situate or that may here- 
481 after be erected upon said premises fully insured against loss 
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or damage by fire or other casualty in some good and_ re- 
sponsible insurance company or companies (the selection of such 
insurance company or companies to be left at the option of the said 
party of the second part, his heirs or assigns, or his or their author- 
ized agent), in the fair insurable value of such buildings, and will 
legally and properly assign to the said party of the second part, his 
executors, administrators, or assigns, and deliver to him or them, or 
his or their authorized agent, each, all, and every the policies of in- 
surance therefor as soon as and whenever such insurance shall be 
effected, and will also deliver to said party of.the second part, his 
executors, administrators, or assigns, or to his or their authorized 
agent, all premium or renewal certificates received for the payment 
of the premium upon such policy or policies of insurance as soon 
as and whenever such certificates shall be issued, and in default of 
so doing the said party of the second part, his executors, adminis- 
trators, or assigns, at his or their option, may effect insurance in his 

or their name or names, or otherwise ; and the premium money 
482 paid therefor shall be a charge upon said premises, and shall 

“ secured by this instrument in the same manner as the said 
principal sum of money above mentioned is secured, and such  pre- 
mium money shall be paid by said James M. Marshall, his heirs, 
and legal representatives, to said party of the second part, his execu- 
tors, administrators, or assigns, on demand, and may be collected at 
any and all times, after the same shall have been paid with interest 
thereon, at the rate of ten per centum per annum, from the time the 
same shall be advanced, and the said party of the second part, his 
executors, administrators, or assigns, shall hold each and all such 
policies of insurance so received, by assignment or otherwise, as 
collateral and additional security for said principal sum of money 
and interest, and shall have the right to collect and receive any and 
all money and sums of money that may at any time become collect- 
able or receivable upon each, all, and every of such policies of in- 
surance, and apply the same when received in the same manner, as 
far as possible, as is hereinafter provided for in case of a sale of said 

above-described premises under the. power of sale hereinafter 
483 contained; but nothing herein contained shall be construed 

as requiring the said part- of the second part, his executors, 
administrators, or assigns, to incur any expense or make any effort 
to collect any money that may become due on any of such policies 
of insurance; but if he or they shall elect not to collect the same thev 
shall make such election within a reasonable time after such money 
shall became collectable, and on demand of said James M. Marshall 
or his legal representatives shall thereupon forthwith, after making 
such election not to collect, reassign and deliver such policy or 
policies of insurance to said James. M. Marshall, his executors, ad- 
ministrators, or assigns; but itis hereby expressly agreed and under- 
stood by and between the parties to these presents that if default shall 
be made in the payment of the said principal sum of money above 


mentioned, or of the interest that may grow due thereon or any part. 


thereof, at the time and times respectively when the same ought to be 
paid, asset forth in the said condition of said bond, or if the said James 
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M. Marshall, his heirs, executors, or administrator, shall at any time 
hereafter until said principal sum and: all arrearages of 

484. interest thereon shall be fully paid, suffer said premises or 
any part thereof to be sold for any tax or assessment whatso- 

ever, or shall do or permit to be done to, in, upon, or about said 
premises or any part thereof anything that may in any wise tend to 
diminish the value thereof or to impair, weaken, or diminish the secur- 
ity to be effected underand by virtue of this instrument, orshall neglect 
or fail to keep all the buildings (except outhouses) that now are or 
hereafter may be situate unon said premises fully insured, and the 
policies of insurance therefor assigned to said party of the second 
part, his executors, administrators, or assigns, and deliver to him or 
them, or his or their authorized agent, together with all premium or 
renewal certificates received from time to time for the payment of 
the premium’ upon such policies, as hereinbefore covenanted and 
provided, or shall fail in any wise promptly and faithfully to fulfill, 
keep, and perform, as well in spirit as in letter, all and singular the 
covenants and agreements contained in these presents; or if either 
or any of said covenants and agreements shall at any time be broken 
, In any respect whatsoever, that then and from thenceforth it 
485 — shall be lawful for the said party of the second part, his ex- 
ecutors, administrators, or assigns, either in person or by at- 
torney, toenter intoand uponalland singular thé said premises hereby 
granted or intended so to be, and to sell and dispose of the same, 
and all benefit and equity of redeinption of the said party of the 
first part, their heirs or assigns, therein, at public auction, having 
first given twenty days’ notice of the time and place of such sale 
(such sale to be made at Chicago aforesaid) by advertisement in any 
one of the daily newspapers that may at that time be published in 
the English language, in the said city of Chicago, 

One dollar personal notice of such sale to said party of the first 
U.S. int. rev. part, their heirs, executors, administrators, or assigns, 
stamp, can- orany and all persons claiming by, through, or under 
cel’d. them, being hereby expressly waived and excused, 
and either inthe name of the said party of the sec- 

ond part, his heirs or assigns, or at bis or their option, as the attor- 
ney of the said party of the first part, for that purpose by these 
presents duly and irrevocably authorized, constituted, and appointed 
to make and deliver to the purchaser or purchasers thereof a good 
and sufficient deed or deeds of conveyance in the law for the 

486 same, in fee-simple; and all the recitals that may be con- 
tained in such deed or deeds setting forth the fact of due 
notice, advertisement, and sale, and any and all such other facts and 
statements as may be proper to evidence the legality of such sale 
and conveyance, and that the same had been duly made in all re- 
spects, so as to meet all the requirements herein contained or arising 
in law, and as may be necessary to convey a goud title, shall be 
deemed to be true, and shall be considered and taken as prima facie 
evidence of all the facts and matters set forth in such recitals; and 
such deed or deeds, whether made in the name of the said party of 
the first part or in the name or names of the said party of the second 
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part, his heirs or assigns, shall be effectual to pass the title; and out 
of the money arising from such sale to pay and retain— 

First. All the costs, charges, and expenses of such advertisement, 
sale, and conveyance. 

Second. All premium money patil for any insurance, as hereinbe- 
fore provided, and all money and sums of money which said party 

of the second part, his legal representatives or assigns, may, 
487 at any time before such sale, pay or expead to redeem said 

above-described premises from any sale or sales for taxes or 
assessments or to save the same from such sale or to protect the title 
or possession of said premises or any part thereof, with interest on 
all money so advanced or expended at the rate of ten per centum 
per annum froin the time of so paying or expending thesame up to 
the time of such sale. 

Third. Allof said principal, money, and accrued interest thereon 
that shall, at the time of such sale, remain unpaid whether due or 
not due, and 

Fourth. Rendering the overplus of the purchase-money, if any 
there be, unto the said James M. Marshall, his executors, adwninis- 
trators, or assigns, which sale so to be made shall be a perpetual 
bar both in jaw and equity against the said party of the first part, 
their heirs and assigns, and all other persons claiming or to claim 
the premises or any ‘part thereof by, from, or under tliem or any of 
them, and the said party of the first part, for the consideration 
above mentioned, doth hereby expressly waive and release all right 

and benefit which they have in and to said premises-or to 
488 which they may be entitled under and by virtue of an act 
entitled “An act to exempt homesteads from sale on execu- 
tion,” approved February 11th, A. D. 1851, and also an act entitled 
“An act to amend an act to exempt homesteads from sale on execu- 
tion,” approved February 17th, A. D. 1857, as well as ‘any and all 
other acts of a like character or for asimilar purpose; and the said 
James M. Marshall and Susan C. Marshall, for themselves, their heirs, 
executors, and cdministrators, doth covenant, bargain, and agree to 
and with the said party of the second part, his executor s, adiminis- 
trators, and assigns, that they are well seized of the premises above 
described as of a good, sure, perfect, absolute, and indefeasible estate 

of inheritance in the law,in fee-simple, and has good right, full power, 
and lawful authority to grant, bargain, sell, and convey the same 
In manner and form as aforesaid, and that the same are free from 
all other and former grants, mortgages, liens, incumbrances, and tax 
sales of any and every name, kind, nature, or description whatso- 
ever, and against all and every person or persons lawfully claiming 
or toclaim the whole or any part thereof will warrant aud forever 

defend. 
In testimony whereof the said parties of the first part have 
489 hereunto set their hands and seals at Chie: ago, aforesaid, the 
day and year first above written. 
Paid. 
JAMES M. MARSHALL. [seau.] 
SUSAN C. MARSHALL. — [seat] 
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_ STATE OF ILLINOIs, 
Cook County, City of Chicago, { ~ ° 


I, John G. Shortall, a notary public in and for the said city of 
Chicago, in said county, in the State aforesaid, do hereby certify that 
James M. Marshall and Susan C. Marshall, his wife, who are per- 
sonally known to me to be the person whose names are cabourthed 
to the foregoing instrument, appeared before me this day in person 
and acknowledged that they signed, sealed, and delivered the said 
instrument in writing as their free and voluntary act for the uses 
and purposes therein set forth, and thereby conveyed all their right, 
title, and interest in and to the premises described in said instru- 
ment, and expressly waived and released all right, claim, benefit, 
privilege, advantage, and exemption under arty and all homestead 
exemption laws so called. 

And the said Susan C. Marshall, wife of the said James M. Mar- 
shail, wife of the said James M. Marshall, having been by me ex- 

amined separate and apart and out of the hearing of her 
490 ~~ husband, and the contents and meaning of the said instru- 

ment, having been by me made known and fully explained 
to her, acknowledged that she had freely and voluntarily executed 
the same and relinquished all right, title, and interest to the lands 
and tenements therein mentioned, and all her rights under cach 
and all of the homestead exemption laws, so called, as mentioned 
in the foregoing instrument, having been by me made known and 
distinctly explained to her, expressly waived and released all right, 
claim, benefit, privilege, advantage, and exemption under any and 
all of said homestead exemption laws without the compulsion of 
her said husband, and that she does not wish to retract the same. 

Given under my hand and notarial seal this 10th day of April, 


A. D. 1863. 
[NOTARIAL SEAL. | JOHN G. SHORTALL, 
Notary Public. 


Filed for record in the recorder’s office of Cook Co., Illinois, on 
the eleventh day of April, A. D. 1863, and duly recorded in book 


67 of mt’gs, page 298. 
WM. L. CHURCH, C?k. 
(Endorsed :) Filed May 3d, 1882. W. H. Bradley, clerk. 


49] EXHIBIT. 


Know all men by. these presents that I, James M. Marshall, of the 
city of Chicago, in the county of Cook and State of Illinois, am held 
and firmly bound unto Nathan B. Ives, of the city and county of 
New Haven, in the State of Connecticut, in the penal sum of three 
thousand dollars, lawful money of the United States of America, to 
be paid unto the said Nathan B. Ives, his executors, administrators, 
or assigns; for which payment, well and truly to be made, I do bind 
myself, my heirs, executors, and administrators, firmly by these 
presents. | 

Sealed with my seal and dated at Chicago aforesaid this first day 
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of April, in the vear of our Lord one thousand eight hundred and 
sixty-three. | 

The condition of this — is -at if the above-bounden James M. 
Marshall, his -eirs, -ecutors, or administrators, shall and do well and 
truly pay or cause to be paid unto the above-named Nathan B. Ives, 
his executors, administrators, or assigns, the sum of fifteen hundred 
dollars on the first day of April, which will be in the year of our 

Lord one thousand eight hundred and sixty-six, with interest 
492 for the same, to be computed be computed from the day of the 

date hereof at and after the rate of eight per centum per an- 
num, which said interest shall be paid half yearly, to wit, on the 
first day of each of the months of October and April, which will be 
in each and every yeay until the said principal sum shall be fully 
paid ; and the said payments, both of principal and interest, shall 
be made at such place in the city of New Haven, in the State of 
Connecticut, as thesaid Nathan B. Ives, his executors, administrators, 
or assigns, may from time to time in writing appoint, and in default 
of such appointment then to his or their credit at the City Bank of 
New Haven, in said citv of New Haven, then and in such case this 
bond to [be] void; otherwise to remain in full force and virtue: 
Provided, nevertheless, and it is hereby expressly agreed and fully 
understood, That if default be made in the payment of any of the 
interest on the principal sum above mentioned, payable half vearly 
as.aforesaid, and any portion thereof shall remain due and unpaid 
for the space of twenty days after the same’ shall have become due 

and payable according to the above condition, then and in 
493 that case-the principal sum above mentioned, together with ° 

all arrearages of interest thereon, shall, at the option of the 
said Nathan Bb. Ives, his executors, administrators, or assigns, there- 
upon become due and payable and may be demanded and collected 
immediately thereafter as if the full time for which this loan is 
made had fully expired, anything hereinbefore contained to the 
contrary notwithstanding. 

It is hereby expressly declared that this bond or obligation 1s 
made under and is in all respects to be construed by the laws of 
the State of Illinois, and is given for an actual loan of money made 
at Chicago aforesaid by the said Nathan B. Ives tothe said James 
M. Marshall on the day of the date hereof, and due bills or in- 
terest coupons for each payment of interest are given herewith. 


Paid. JAMES .MARSHALL. [sEat.] 
[ Inter. rev. stamp, 10 cents, cane’l’d.] | 
No. 6. | $60.00 


Due Nathan B. Ives, or order, sixty dollars on the first day of 
April, A. D. 1866, without grace, payable at such place in the city 
of New Haven, in the State of Connecticut, as he or his legal rep- 
resentatives or assigns may in writing appoint, and in default of 

such appointment then to his or their credit at the City Bank 
494. of New Haven, in said city of New Haven, being the pay- 
ment of the half yearly interest due that day on my bond to 
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said Nathan B. Ives, of this date, conditioned for the payment of 
fifteen hundred dollars on the first day of April, A. D. 1866. — 


Chicago April Ist, 1863. 3 
JAMES M. MARSHALL. 
(Endorsed :) “ Pay to the order of Baird & Bradley. M. B. Ives. 


Whereas I, James M. Marshall, of the city of Chicago, in the 
County of Cook and State of Illinois, am justly indebted unto 
Nathan B. Ives, of the city and county of New Haven, in the State 
of Connecticut, in the sum of fifteen hundred dollars, an actual loan 
of money made to me in Chicago aforesaid, and secured to be paid 
by my bond, bearing even date herewith, payable in the penal sum 
of three thousand dollars, but conditioned in effect for the payment 
of the sum of fifteen hundred dollars on the first day of April, in the 
year of our Lord one thousand eight hundred and sixty six, with 
interest for the came at the rate of eight per centum per annum, 
payable half yearly, both principal and interest, payable at 

such place in the city of New York, in the State of 

495 Connecticut, as the said Nathan B. Ives, his executors, ad- 
ministrators, or assigns, may from time to time in writing ap- 

point, and in default of such appointment then to his or their credit 
at the City Bank of New Haven, in said city of New Haven, with a 
proviso thereunder written that if default be made in the payment 
of the interest, payable half yearly, asaforesaid,and any portion thereof 
shall remain due and unpaid for the space of twenty days after the 
same shall become due and payable according to said condition, then 
and in that case the principal sum aforesaid, with all arrearages of 
interest thereon, shall, atthe option of the said Nathan 

U. 5S. rev. 5. Ives, his executors, administrators, or assigns, there- 
stamp, 10 upon becomedueand payable,and may be demanded 
cents, canc’l’d. and collected immediately thereafter, as if the full 

time for which this loan is made had fully expired, 
anything thereinbefore expressed to the contrary notwithstanding. 

Now, therefore, know all men by these presents that I, the said 
James M Marshall, for the further purpose of securing the prompt 
and punctual payment of said bond or obligation, with the prompt 
and punctual payment of the interest, payable half yearly, as afore- 

said, at the time and times and at the places respectively 
496 — mentioned in said bond, have made, constituted, and appointed, 

‘and by these presents do make, constitute, and appoint, Mark 
Skinner, or any other attorney of any court of record in the United 
States of America, to be my true and lawful attorney, irrevocable, for 
me and in my name, place, and stead to appear in any court of 
record in term time or vacation, inany of the States, Territories, or 
districts of the United States, at any time after default shall have 
Leen made in the payment of the principal, or either or any part of the 
payments of interests to be made half yearly, as aforesaid, according to 
the trueintent and meaning of said condition of said bond, and the pro- 
viso thereto to waive service of process, accept a declaration, and confess 
a judgment in favor of the said Nathan B. Ives, his executors, admin- 


30—608 


23: SUSAN C. KNIGHT, &C., VS. JAMES W. PAXTON. 
istrators, or assigns, upon said bond for so much of principal and in- 
terest as shall at the time of the entry ofsuch Judgment be and remain 
unpaid upon said bond due or not due, according to the true intent and 
meaning of the condition of said bond,and the proviso thereto, together 
with all costs, charges, and twenty-five dollars in addition thereto as an 

attornev’s fee, and for such purpose to file a cognovit for such 

497 = amounts with an agreement therein that execution may Issue 
forthwith, and that no writ of error or appeal shall be prose- 

cuted uponsuch judgment norany bill inequity filed or any other pre- 
ceeding had to interfere in any manner with the operation of such 
judement, nor any motion made to quash, set aside, or stay any exe- 
eution that may be issued thereon; and, further, the said attorney 
is hereby empowered, at his option, in case of default beg made 
or suffered in the payment of any of the interest coupons or prom- 
issory notes when due and payable, to waive service of process and 

: confess a Judgment in favor of said Nathan B. Ives, his executors, 

' administrators, or assigns, ppon such of the coupons given with 

| said bond for the payment of the interest thereon, as shall at such 

time be due by the terms thereof and then remaining unpaid for so 
much money as may then be due thereon according to the tenor 
thereof, together with all costs and charges and ten dollars in addi- 
tion for each of such coupons as an attorney’s fee; and for the pur- 
pose of confessing any such judgment or Judgments upon any of 
my the coupons given with said bond, as above provided, a copy 
i 498 of this power of attorney may be filed in the oftice of the 
i clerk of any court of record, and when so filed and certified 

2 to by such clerk shall be deemed and taken as sufficient for all tine 

purposes contemplated by these original presents, and shall have 

| the same force and effect as would this warrant of attorney if so 
| filed as aforesaid, the said filing whereof being hereby expressly 
waived, and to release all errors that may intervene in the entering 

i up of all or any of said judgments, or issuing execution or execu- 

i tions thereon, or in any of the proceedings had thereunder, hereby 

i ‘atifving and confirming all that my said attorney may legally do 

i under and by virtue hereof. 

Witness my hand and seal at Chicago aforesaid this first dav of 

April, A. D. 18683. 

t) Paid. | hs ? 

Hi JAMES M. MARSHALL. § [seat] 


Hh (Endorsed :) Filed May 8, 1882. W. H. Bradley, clerk. 
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_ This indenture, made this fourteenth day of March, in the year 
of our Lord one thousand eight hundred and sixty-two (1862), be- 
tween Joseph N. Barker and Frances M., his wife, of the city of 
{. Chicago, county of Cook, and State of Illinois, party of the first 

a part, and Susan C. Marshall (wife of James M. Marshall), of the city 
Mi of Chicago, county of Cook, and State of Illinois, party of the second 
part, witnesseth: That the said partys of the first part, for and in 
aia consideration of the sum of five thousand ($5,000) dollars in hand 
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paid by the said party of the second part, the receipt whereof is 
hereby acknowledged, and the said partys of the second part forever 
released and discharged therefrom, have granted, bargained, sold, 
remised, released, conveyed, aliened, and confirmed, and by these 
presents do grant, bargain, sell, remise, release, convey, alien, and 
confirm, unto the said party of the second part, and to her heirs and 
assigns forever, all the following-described lots, pieces, ‘or parcels of 
lands situate In the county of Cook and State of [linois, and known 
and described as follows. to wit: Lots number tyelve (12) and 
900 thirteen (13), in block number three (3) of William Jones’ 
addition to Chicagu. This deed is made to eorrect the ac- 
knowledgement of a certain deed of same lots from Joseph N. Baker 
& wife to James M. Marshall, of date Nov. Ist, 1860, and recorded 
Nov. 17, 1860, in book 206, page 319, of deeds, in Cook county, State 
of Illinois, together with all and singular the hereditaments and 
appurtenances thereunto belonging or In any wise appertaing, and 
the reversen and reversons, remainder and remainders, rents, Issues, 
and profits thereof, and all the estate, right, title, interest, claim, or 
demand whatsoever of the said party of the first part, either in law 
or equity, of, in, and_to the above-bargained premises, with the here- 
ditaments and appurtenances; to have and to hold the said premises 
above bargained and described, with the appurtenances, unto the said 
party of the second part.her heirs and assigns, forever; and the said 
Joseph N. Barker and Frances M. Barker, his wife, partys of the first 
part, forthemselvesand their heirs, executors, and administrators, does 
covenant, grant, bargain, and agree to and with the said party of 
the second part, her heirs and assigns, that at the time of the 
501 ensealing and delivering of these presenis they are well seized 
of the premises above conveyed as of a good, sure, perfect, 
absolute, and indefeasible estate of inheritance in law, in fee-simple, 
and has good right, full power, and lawful authority to grant, bargain, 
sell, and convey the same in manner and form aforesaid, and that 
the same are free and clear from all former and other grants, bargains, 
sales, liens, taxes, assessments, and incumbrances of what kind and 
nature soever; and the above-bargained premises in the quiet and 
peaceable possession of the said party of the second part, her heirs 
and assigns, against all and every other person or persons lawfully 
claiming or to claim the whole or any part thereof, the said partys 
of the first part shall and will warrant and forever defend. 
In witness whereof the said partys of the first part hereunto set their 
hands and seals the day and year first abo%e written. 
JOSEPH N. BARKER. oe 
FRANCES M. BARKER. [SEAL. 


Signed, sealed, and delivered in the presence of— 


STATE OF ILLINOIS, \ as: 
Cook County, City of Chicago, 


I, Benjamin W. Thomas, a notary public in and for the said 
502 city of Chicage, in said county, in the State aforesaid, do here- 
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by certify that Joseph N. Barker and Frances M. Barker, his 
wife, who are personally known to me to be the same‘persons whose 
names are subscribed to the within deed as having executed the same, 
appeared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument of writing as their 
free and voluntary act, for the uses and purposes therein set forth, 
and thereby conveyed all their right, title, and interest in and to the 
premises described in said deed, and expressly waived and released 
all right, claim, benefit, privilege, advantage, and exemption under 
any and all homestead exemption laws so called. And the said 
Frances M. Barker, wife of the said Joseph N. Barker, having been 
by me examined separate and apart, and out of the hearing of her 
husband, and the contents and'meaning of the said deed having been 
by me made known and fully explained to her, acknowledged that 
she had freely and voluntarily executed the same and relinquished 
her dower and all right, title,and interest to the lands and tenements 
therein mentioned, and expressly waived and released all right, claim, 
benefit, privilege, advantage,and exemption underany and all home- 
stead exemption laws, so called, without the compulsion of her 
0903 said husband, and that she does not wish to retract the same. 
Given under my hand and notarial seal this cighteenth 

day of March, A. D. 1862. 

[NOTARIAL SEAL. ] BENJAMIN W. THOMAS, 
Notary Public. 


No. 119,511. 
STATE OF ILLINOIS, Cook County: 


This instrument was filed for record on the fourteenth day of July, 
A. D. 1866, at the hour of — o’clock — m., and duly recorded in book 
301 of deeds at page 202. : 

WM. L. CHURCH, 
Clerk of [the] Circuit Court and Ex-officio Recorder. 


(Endorsed:) Filed May 3, 1882. W. H. Bradley, clerk. 


504 | EXHIBIT. 


This indenture, made this thirteenth day of February, in the year 
of our Lord one thousand eight hundred and sixty-seven (1867), be- 
tween Susan C. Marshall, wife of James M. Marshall, and James M. 
Marshall, her husband, beth of the city of Chicago, in the county of 
Cook and State of Illinois, party of the first part, and Lyman Baird, 
of the said city of Chicago, county and State aforesaid, party of the 
second part: Whereas the said James M. Marshall is justly indebted 
unto Francis Bradley, of the said city of Chicago, in the sum of five 
thousand dollars, lawful money of the United States of America, an 

| actual loan of money this day made by said Francis Brad- 
(Paid.) ley to said James M. Marshall at Chicago aforesaid, in con- 
formity to and under and to be construed by the laws of | 
the State of Ilincis, secured to-be paid by the certain bond or obli- 
gation of the said James M. Marshall, bearing even date herewith, 
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in the penal sum of ten thousand dollars, conditioned for the pay- 
ment unto the above-named. Francis Bradley, his executors, admin- 
istrators, or assigns, of the sum of five thousand dollars on the thir- 
teenth day of February, which will be in the year of our Lord one 
thousand eight hundred and seventy-two (1872), with interest 
905 for the same, to be computed from the day of the date thereof 
at and after the rate of nine per centum per annum, which 
said interest shall be paid half yearly, to wit, on the thirteenth day 
of each of the months of August and February, which will be in 
each and every year until the said principal sum shall be fully paid, 
and which payments, both of principal and interest, shall be made 
at such place in the city of New York, in the State of New 
(Paid.) York, as the said Francis Bradley, his executors, adminis- 
trators, or assigns, may from time to time in writing ap- 
point, and in default of such appointment then to his or their credit 
at the Bank of America, in the said city of New York, with a pro- 
visu thereunder written whereby it is expressly agreed and fully 
understood that if default be made in the payment of any of the 
interest on the principal sum above mentioned, payable half yearly, 
as aforesaid, and any portion thereof shall remain due and unpaid 
for the space of twenty days after the same shall become due and 
pavable according to the above condition, then and in that case the 
principal sum above mentioned, together with all arrearages of in- 
terest thereon, shall, at the option of the said Francis Bradley, his 
executors, administrators, or assigns, thereupon become due 
506 and payable, and may be demanded and collected immedi- 
ately thereafter, anything thereinbefore expressed to the con- 

trary notwithstanding. | 
Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the better securing the payment of the said sum of 
money mentioned in the condition of said bond, with interest thereon 
according to the true intent and meaning thereof, and also for and 
in consideration of the sum of one dollar to them in hand paid by 
the said party of the second party, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, aliened, released, con- 
veyed, and conveyed and confirmed, and by these presents do grant, 
bargain, sell, alien, release, convey, and confirm, unto the said party 
of the second part and his heirs, successors in trust, and assigns, for- 
ever, all the certain lots, pieces, or parcels of land situate, lying, and 
being in the city of Chicago, county of Cook, in the State of Illinois, 
known and described as follows, to wit: Lots numbered twelve (12) 
and thirteen (13), in block number three (3), in William Jones’ ad- 
dition to Chicago, Cook county, aforesaid, excepting and reserving 
therefrom a strip fifteen and five-twelfths -(15;5,) feet in width 
507 ~—s from off the north side of said lot thirteen (13), the premises 
hereby intended to be conveyed being forty (40) — wide, north 
and south, and running from the east line of said lots twelve (12) 
and thirteen (13) west one hundred — fifty-eight (158) feet, more or 
less, to an alley; said lots are in fractional section twenty- — (22), 
township thirty-nine (39) north, range fourteen (14) east of third 
principal meridian, together with all and singular the tenements, 
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hereditaments, and appurtenances thereunto belonging. or in any 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and protits thereof, and also all the estate, 
right, title, interest, dower and right of dower, property possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
said party of the first part of, in, and to the same and every part and 
parcel thereof, with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurtenances, 
unto the suid party of the second part, his heirs, successors in trust, 
and assigns, forever: in trust, nevertheless, that if default: shal! be 
made in the payment of the said principal sum of money above 
mentioned, or of the Interest that may grow due thereon, or 
508 any part thereof, at the time and times respectively when the 
same ought to be paid, as set forth in the said condition of said 
bond, or if the said James M. Marshall, his heirs, executors, or ad- 
ministrators, shall at any time hereafter until said principal sum — 
all arrearages of interest thereon shall be fully paid suffer said prem- 
ises, or any part thereof, to be sold for any tax or assessment what- 
soever, or shall do, or permit to be done to, in, upon, or about said 
premises, or any. part thereof, anything that may in any wise tend to 
diminish the value thereof or to impair, weaken, or diminish the 
security intended to be effected under and: by virtue of this instru- 
ment, or shall neglect or fail to keep all the buildings (except out- 
houses) that now or hereafter may be situate upon said premises 
insured and the policies of insurance therefor assigned to said party 
of the second part or his successors in trust, and delivered to him er 
them as hereinafter covenanted and provided, or shall fail in any 
Wise promptly and faithfully to fulfill, keep, and perform all and 
singular the covenants and agreements contained In these presents, 
that then and from thenceforth it shall be lawful for the said party 
of the second part or his successors in trust, on application of the 
legal holder of said bond with or without a previous entry upon 
said premises, to sell and dispose of said premises hereby 
509 = granted, or intended so to be, and all right, title, benetit. and 
equity of redemption of the said party of the first part, their 
heirs or assigns therein, at public auction, having first given twenty 
days’ notice of the time and place of such sale (such sale to be made 
at the north door of the court-house in the city of Chicago, in the 
county of Cook and State of Ihmnois) by advertisement in any one of 
the daily newspapers that may at that time be published in the Eng- 
lish language In said city of Chicago, personal notice of such sale to 
said party of the first part, their heirs, executors, administrators, or 
assigns, or any and all persons claiming by, through, or under them, 
being hereby expressly waived and excused, and in the name of the 
said party of the second part or his successors in trust to make, exe- 
cute, and deliver to the purchaser or purchasers at such sale a good 
and sufficient deed or deeds of conveyance for the premises sold in 
the law for the same in fee-simple, and all the recitals that may be 
contained in such deed or deeds, setting forth the fact of due notice, 


advertisement of sale, and any and all such other facts and state- 


ments as may be proper to evidence the legality of such sale and 
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conveyance, and that the same has been duly made in all respects 
so as to meet all the requirements herein contained or arising 
©10 in law and as may be necessary to convey a title shall 
be deemed to be true, and shall be conside and taken as 
priina-facie evidence of all the facts and matters set forth in such re- 
citals, and such deed or deeds shall be effectual to pass the title, and 
out of the money arising from such sale to pay and retain— 

First. All the costs, charges, and expenses of such advertisement, 
sale, and conveyance, including commissions such as are allowed by 
law to sheriffs on sale of real estate on execution. 

Second. All premium money paid for any insurance as hereinafter 
provided, and all money and sums of money which said party of the 
second part or his successors in trust may at any time before such 
sale pay or expend ‘to redeem said above-described premises from 
any sale or sales for taxes or assessments, or to save the same from 
such sale or to protect the title or possession of said premises, or any 
part thereof, with interest on all money so advanced or expended at 
the rate of ten per centum per annum from the time of so paying or 
expending the same up to the time of such sale. 

Third. All of said- principal money and accrued interest thereon 
that shall at the time of such sale remain unpaid, whether due or 

not due; and 
511 Fourth. Rendering the overplus of the purchase-money, if 
any there be, unto the said Susan C. Marshall, her exccutors, 
administrators, or assigns, on reasonable request. And it shall not 
be obligatory upon the purchaser or purchasers at such sale to see to 
the application of the purchase-money, which sale or sales so made 
shall be a perpetual bar both in law and equity against the said 
party of the first part, their heirs and assigns, and all other persons: 
claiming or to claim the said premises, or any part thereof, by, from, 
or under them, or any of them. And the said party of the first part, 
for the purpose of enabling said party of the second part to make 
any advantageous and judicious sale of said premises, do hereby 
authorize and empower him to adjourn said sale from time to time 
on request of the legal holder of said bond at the discretion of said 
party of the second part, and also to sell said premises entire without 
division or in parcels, as said party of the second part may elect. 
And the said party of the first part, for the consideration above men- 
tioned and in order to create a first lien and incumbrance on said 
premises under this deed for the purposes aforesaid, and to carry 
out the foregoing specific application of the proceeds of any sale 
that may be made by virtue hereof, do hereby expressly waive 
and release all right and benefit which they have or to which 
512.‘ they may be entitled in and to said premises, or the proceeds 
of sale thereof, under and by virtue of an act entitled “An 
act to exempt homesteads from sale on execution,” approved Febru- 
ary llth, A. D. 1851, and also an act entitled “An act to amend an 
act to exempt homesteads from sale on execution,” approved Febru- 
ary 17th, A. D. 1857, as well as any and all other acts of like charac- 
ter or for a similar purpose, and agree to surrender up possession of 
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said premises to the purchaser or purchasers at such sale peaceably 
on demand. 3 

And the said James M. Marshall, for himself, his heirs, executors, 
and administrators, doth covenant, bargain, and agree to and with 
the said party of the second part, his successors In trust and assigns, 
that the said Susan C. Marshall is well seized of the premises above 
described as of a good, sure, perfect, absolute, and indefeasible estate 
of inheritance in the law in fee-simple,and hath good right, full power, 
and lawful authority to grant, bargain, sell, and convey the same In 


manner and form as aforesaid, and that the same are free from all 


other and former grants, mortgages, liens, incumbrances, and tax 

sales of any and every name, kind, nature, or description 
513. whatsoever, and against all and ever person or persons law- 

fully claiming or to claim the whole or any part thereof will 
warrant and forever defend. And the said James M. Marshall, for 
himself, his heirs, executors,and administrators, doth covenant, grant, 
and agree to and with the said party of the second part and his suc- 
cessors in trust that he will not at any time hereafter, until the said 
principal sum and the interest thereon shall be fully paid, suffer said 
premises or any part thereof to be sold for any tax or assessment 
whatsoever, nor will he do nor permit to be done to, in, upon, or 
about said premises anything that may in any wise tend to impair 
the value thereof or to weaken, diminish, or impair the security in- 
tended to be effected under and by virtue of this instrument; and, 
further, that he, his heirs, executors, and administrators shall and 
will at all times hereafter, until said principal sum of money and all 
arrearages of interest thereon shall be fully paid, keep all the build- 
ings (outhouses excepted) now situate or that may hereatter be 
erected upon said premises fully insured against loss or damage by 
fire in some good and responsible insurance company or com- 
panies (the selection of such insurance company or companies 

to be left at the option of the said party of the second 
514 part or his successors in trust) in the fair insurable value of 

such buildings, not, however, exceeding the sum of five thou- 
sand dollars, except at the option of said party of the first part, and 
will legally and properly assign to the said party of the second 
part or his successors in trust and deliver to him or them each, 
all, and every the policies of insurance therefor as soon as and 
whenever such insurance shall be effected. And in default of so 
doing thesaid party of the second part, or his successorsin trust,at his 
or their option, may effect such insurance in his or their own name 
or names or otherwise, and the premium money paid therefor shall 
be a charge upon said premises and shall be secured by this instru- 
ment in the same manner as the said principal sum of money above 
mentioned is secured, and such premium money shall be paid by 
said James.M. Marshall, his heirs and legal representatives, to said 
party of the second part or his successors in trust on demand and 
may be collected at any and all times after the same shall have 
been paid, with interest thereon at the rate of ten per centum per 
annum from the time the same shall be advanced. And the 
said party of the second part or his successors in trust shall 
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515 hold each and all such policies of insurance so received 


by assignment or otherwise as collateral and additional secu- 
rity for said principal sum of money and interest, and shal! have 
the right to collect and receive any and all money and sums of 
money that may at any time become collectable or receivable upon 
each, all, and every of such policies of insurance and apply the same 
when received in the same manner, as far as possible, as is hereinbe- 
fore provided for in case of a sale of said above-described premises 
under the power of sale hereinbefore contained. But nothing herein 
contained shall be construed as requiring the said party of the 
second part or his successors in trust to incur any expense or make 
any effort to collect any money that may become due on any of such 
policies of insurance, but if — or they shall elect not to collect the 
same, or they shall make such election within a reasonable time 
after such money shall become collectable and on .demand of said 
James M. Marshall or his legal representatives, — shall thereupon 
forthwith, after making such election not to collect, reassign and 

deliver such policy or policies of insurance to said James M. — 
516 Marshall, his executors, administrators, or assigns; a recon- 

veyance of said premises to be made to said party of the first 
part, their heirs or assigns, at their expense on full payment of the 
indebtedness aforesaid and performance of the covenants and agree- 
ments made herein by the party of the first part. And in case of 
the death, absence, inability, or refusal to act of said party of the | 
second part, then William H. Bradley, of the said city of Chicago, 
shall be, and he hereby is, appointed and made successor in trust to 
said party of the second part under this deed of trust with like 
powers and authority, and said premises shall thereupon become 
vested in said succession in trust for the uses and purposes aforesaid. 
And in case of the death, absence, inability, or refusal to act of said 
party of the second part and the said William H. Bradley, then 
Lewis H. Boutell, of the said city of Chicago (now residing in Evans- 
ton), shall be, and he hereby ‘is, appointed and made successor in 
trust to said above-named parties under this deed with like power 
and authority, and said premises shall thereupon become vested in 
said successor in trust for the uses and purposes aforesaid. 


[U.S. rev. stamp, 50 cents, cancel’d. ] 


517 In witness whereof the said partys of the first part have 
hereunto set their hands and seals at Chicago the day and 


year first. above written. 
SUSAN C. MARSHALL.  [sEat. 
(Paid.) JAMES M. MARSHALL. [SEAL. 


STATE OF ILLINOIS, ais 
County of Cook, City of Chicago, 


I, John G. Shortall,a notary public in and for the said city, in county 
and State aforesaid, do hereby certify that James M. Marshall and 
Susan C. Marshall, personally known to me as the real persons whose 
names are subscribed to the foregoing instrument, as having executed 
the same, appeared before me this day in person, and severally 
31—608 
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acknowledged that they signed, sealed, and delivered the said in- 
strument of writing as their free and voluntary act for the uses and 
purposes therein set forth, and thereby conveyed all their right, 
title, and interest in and to the premises described in said Instru- 
ment, and expressly waived and released all right, claim, benefit, 
privilege, advantage, and exemption under any and all homestead 
laws, so called. 

And the said Susan C. Marshall, wife of the said James M. Mar- 
shall, having been by me examined separate and apart and out of the 
hearing of. her husband, anc the congents and meaning of the said 

instrument and her rights under the homestead laws of the 
518 State of Illinois having been by me made known and fully 

explained to her, acknowledged that she had freely and vol- 
untarily executed the same and relinquished her dower and all 
right, title, and interest to the lands and tenements therein men- 
tioned, and expressly waived and released all right, claim, benefit, 
privilege, advantage, and exemption under any and all homestead 
exemption laws, so called, without the compulsion of her said husband, 
and that she does not wish to retract the same. 

Given under my hand and notarial seal this fifteenth day of Feb- 


ruary, A. D. 1867. 
[NOTARIAL SEAL. | JOHN G. SHORTALL, 
Notary Public. 


131,917. | 


Filed for record in the recorder’s office of ‘Cook Co., IIL, on the 
eighteenth day of Fcbruary, A. D. 1867, and duly recorded in book 


380 of deeds, page 41. 
: | WM. L. CHURCH. 
(Endorsed:) Filed May 3,1882. W.H. Bradley, clerk. 


519 : ExHIpIit. 


[On margin:] The trust deed made to secure this bond is duly 
stamped. 

Know all men by these presents that I, James M. Marshall, of the 
city of Chicago, in the county of Cook and State of Illinois, am held 
and firmly bound unto Francis Bradley, of the said city of Chicago, 
county and State aforesaid, in the penal sum of ten thousand dollars, 
lawful money of the United States of America, to be paid unto the 
said Francis Bradley, his executors, administrators, or assigns, for 
Which payment, well and truly to be made, I.do bind myself, my 
heirs, executors, and administrators, firmly by these presents. 

Sealed with my seal and dated at Chicago aforesaid this thirteenth 
day of February, in the year of our Lord one thousand eight hun- 
and sixty-seven. The condition of this oblication is such that if 
the above-bounden James M. Marshall, his heirs, executors, or ad- 
ministrators, shall and do well and truly pay or cause to be paid 
unto the above-named Francis Bradley, his executors, administrators, 
or assigns, the sum of five thousand dollars on the thirteenth day 
of February, which will be in the year of our Lord one thou- 
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920 ~=sand eight hundred and seventy-two, with interest for the 

same, to be computed from the day of the date hereof at and 
after the rate of nine per centum per annum, which said interest shall 
be paid half-yearly, to wit, on the thirteenth day of each of the 
months of August and February, which will be in each and every 
year until the said principal sum shall be fully paid, and the said 
payments, both of principal and interest, shall be made at such place 
in the city of New York, in the State of New York, as the said 
Francis Bradley, his executors, administrators, or assigns, may, from 
time to time, in writing appoint, and in default of such payment 
then to his or their credit at the Bank of America, in the said city 
of New York, then and in such case this bond to be void; otherwise 
to remain in full force and virtue. 

Provided, nevertheless, and it is hereby expressly agreed and 
understood, That if default be made in the payment of any of the 
interest on the principal sum above mentioned, payable half-yearly, 
as aforesaid, and any portion thereof shall remain due and unpaid 
for the space of twenty days after the same shall become due and 

payable according to the above condition, then and in that 
521 case the principal sum above mentioned, together with all 

urrearages of interest thereon, shall, at the option of the said 
Francis Bradley, his executors or assigns, thereupon become due 
and payable, and may be demanded and collected immediately there- 
after, anything hereinbefore contained to the contrary notwitn- 
standing. It is hereby expressly declared that this, bond or obliga- 
tion is made under and in all respects to be construed by the laws 
of the State of Illinois, and is given for an actual loan of monev 
made at Chicago aforesaid by the said Francis Branley to the said 
James M. Marshall on the day of the date hereof. ‘Due bills or in- 
terest coupons fur each payment of interest are given herewith. 


(Paid.) JAMES M. MARSHALL. [seat.] 
[U. S. rev. stamp, 5 cents, cane'l'd. | 


Pay James W. Paxton or order without recourse. 


(Paid.) FRANCIS BRADLEY. 
Pay Baird & Bradley or order. ' 
(Paid.) J. W. PAXTON. 


{Internal revenue stamps, U. S., 15 cents, cancel’d.) 
$225. 
Due Francis Bradley or order two hundred and twenty-five dollars 
on the thirteenth day of February, A. D. 1872, without grace, pay- 
able at such place in the city of New York, in the State of 
522 New York, as he, his legal representatives or assigns, may in 
writing appoint, and in default of such appointment then at 
the Bank of America, in said city of New York, being for the payment 
of the half-yearly interest due that day on my bond to ad Francis 
Bradley of this date, conditioned for the payment [of ] five thousand 
dollars on the thirteenth day of February, A: D. 1872. 
Chicago, February 13th, 1867. 
(Paid.) JAMES M. MARSHALL. 
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Pay James W. Paxton or order without recourse. 
| 3 FRANCIS BRADLEY. 
Pay Baird & Bradley or order. 
| J. W. PAXTON. 


Whereas I, James M. Marshall, of the city of Chicago, in the county 
of Cook and State’of Ilinois, am justly indebted unto Francis Bradley, 
of the city of Chicago, county and State aforesaid, in the sum of five 
thousand dollars, an actual loan of money made to me at Chicago 
aforesaid, and secured to be paid by my bond, bearing even date 
herewith, in the penal sum of ten thousand dollars, but conditioned 
in effect for the payment of the sum of five thousand dollars on the 

thirteenth day of February, in the year of our Lord one thou- 
523 sand eight hundred and seventy-two, with interest for the same 
| at the rate of nine per centum perannum, payable half yearly, 
(paid) both principal and interest payable at such place in the city 
of New York, in the State of New York, as the said Francis Brad- 
ley, his executors, administrators, or assigns, may from time to time 
in writing appoint; and, in default of such appointment, then to his 
or their credit at the Bank of America,'in the said city of New York, 
with a proviso, thereunder written, that if default be made in the 
payment of the interest, payable half yearly as aforesaid, and any 
portion thereof shall remain due and unpaid for the space of twenty 
days after the same shall become due and payable according to said 
condition, then and in that case the principal sum aforesaid, with 
all arrearages of interest thereon, shall, at the option of the said 
Francis Bradley, his executors, administrators, or assigns, thereupon 
become due and payable, and may be demanded and collected im- 
mediately thereafter, anything thereinbefore expressed to the con- 
trary notwithstanding. 

Now, therefore, know all men by these presents that I, the said 
James M. Marshall (paid), for the purpose of securing the prompt 

and punctual payment of said bond or obligation, with the 
524 prompt and punctual payment of the interest, payable half 

yearly as aforesaid, at the time and times and at the places 
respectively mentioned in said bond, have made, constituted, and 
appointed, and by these presents do make, constitute, and appoint, 
Norman C. Perkins, or any other attorney of any court of record in 
the United States of America, to be my true and lawful attorney, 
irrevocable, for me and in my name, place, and stead to appear in 
any court of record, in term time or vacation, in any of the States, 
Territories, or districts of the United States, at any time after de- 
fault shall have been made in the payment of the principal or either 
or any part of the payments of interest, to be made half yearly as 
aforesaid, according to the true intent and meaning of said condition 
of said bond and the proviso thereto, to waive service of process, 
accept a declaration, and confess a judgment in favor of the said 
Francis Bradley, his executors, administre tors, or assigns, upon said 
bond for so much of principal and interest as shall at the time of 
the entry of such judgment be and remain upaid upon said bond, 
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due or not due, according to the true intentand meaning of the 
020 ~—condition of said bond and the proviso thereto, together with 

all costs, charges, and a reasonable sum in addition thereto as 
an attorney’s fee, and for such purpose to file a cognovit for such 
amounts, with an agreement therein that execution may issue forth- 
with, and that no writ of error or appeal shall be prosecuted upon 
such judgment, nor any bill in equity filed or any other proceeding 
had to interfere in any manner with the operation of such judgment, 
nor any motion made to quash, set aside, or stay any execution that 
may be issued thereon. 

And, further, the said attorney is hereby empowered at his option, 
in case of default being made or suffered in the payment of any of 
the interest coupons or promissory notes when due and payable, to 
Waive service of process and confess a judgment in favor of said 
Francis Bradley, his executors, administrators, or assigns, upon such 
of the coupons given with said bond for the payment of the interest 
thereon as shall at such time be due by the terms thereof and then 
remaining unpaid for so much money as may then be due thereon, 
according to the tenor thereof, together with all costs and charges and 
ten dollars in add'tion for each of such coupons as an attorney’s fee. 

And for the purpose of confessing any such judgment or judgments 

upon any of the coupons given with said bond, as above pro- 
526 vided, a copy of this power of attorney may be filed in the 

ottice of the clerk of any court of record, and when so filed 
and certified to such clerk shall be deemed and taken as sufficient 
for all the purposes contemplated by these original presents, and 
shall have the same force and effect as would this original warrant 
of attorney if so filed as aforesaid, the said filing whereof being 
hereby expressly waived, and to release all errors that may intervene 
in the entering up of all or any of said Judgments or issuing execu- 
tion or executions thereon or in any of the proceedings had _ there- 
under, hereby ratifying and confirming all that my said attorney 
may legally do under and (paid) by virtue hereof. 

Witness my hand and seal at Chicago aforesaid this thirteenth 
day of February, A. D. 1867. 

JAMES M. MARSHALL. [sKAx.] 


(U.S. internal revenue stamp, 50 cents, cane’l'd.] 


(Endorsed:) Filed May 3, 1882. W. H. Bradley, clerk. 


+ EXxuIsIr. 
Bond. Jas. M. Marshall to Francis Bradley. 


Know all men by these presents that I, James M. Marshall, of the 
city of Chicago, county of Cook, and State of Illinois, am beld and 
firmly bound unto Francis Bradley, of said Chicago, in the penal sum 
of twenty thousand dollars, lawful money of the United States of 
America, to be paid unto the said Francis Bradley, his executors, 
administrators, or assigns; for which payment, well and truly to be 
made, I do bind myself, my heirs, executors, and administrators, 
firmly by these presents. | 
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Sealed with my seal and dated at Chicago, in the State of Illinois, 
this thirteenth day of February, in the year of our Lord one thou- 
sand eight hundred and seventy-two. | 

The condition of this obligation is such that if the above-bounden 
James M. Marshall, his heirs, executors, or administrators, shall 
and do well and truly pay or cause to be paid unto the said 
Francis Bradley, his executors, administrators, or assigns, the sum 
of ten theusand dollars on the thirteenth day of February, which 
will be in the year of our Lord one thousand eight hundred and 
seventy-seven, with Interest for the same, to be computed from the day 
of the date hereof at and after the rate of nine per centum per 

annum, Which interest shall be paid half vearly, to wit, on 
528 the thirteenth day of each of the months of February and 

August, which will be in each and every vear untill the said 
principal sum shall be fully paid, which said interest: payments, 
until the said principal sum shall become due, are specified in and 
further secured by ten coupons, given herewith, and the, said) pay- 
ments, both of principal and interest, shall be made at such place 
in the city of New York, in the State of New York, as the said 
Francis Bradley, his execttors, administrators, or assigns, may from 
time to time in writing appoint, and in default of such appointment 
then at the Bank of America. in said city of New York, then and 
in sueh ease this bond to be void ; otherwise to remain in full force 
and virtue: 

Provided, nevertheless, and it is hereby expressly agreed and. fully 
understood, That if default be made in the payment of any of the 
interest on the principal sum above mentioned, payable half vearly 
as aforesaid, and any portion thereof shall remain due and unpaid 
for the space of twenty days after the same shall become due and 
payable according to the above condition, then and in that case the 
principal sum above mentioned, together with all the arrearages of 
interest thereon, shall, at the option of the said Francis Bradley, his ex- 

ecutors, administrators, or assigns, thereupon become due and 
529 payable, and shall be collectable without notice, immediately, 

or at any time after any such default, anything hereinbefore 
contained to the contrary notwithstanding. 

It is hereby expressly declared that this bond or obligation is 
made under and is in all respects to be construed by the laws of 
the State of Illinois, and is given for an actual loan of money made 
at the said city of Chicago by the said Francis Bradley to the said 
James M. Marshall on the day of the date hereof. 


JAMES M. MARSHALL. [sEAt.] 


(Endorsed on back :) For value received I hereby sell, assign, and 
transfer all my right, title, and interest in and tothe within bond to 
James W. Paxton, his heirs and assigns, without recourse. Francis 
Bradley. (Seal. ] 3 . 

No. 10. $450.00. 


Due Francis Bradley, or order, four hundred and fifty dollars, on 
the thirteenth day of February, A. D. 1877, without grace, payable 
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at such place in the city of New York, in the State of New York, as 
he, his executors, administrators, or assigns, may, in writing, ap- 
point, and in default of such appointment then at the Bank of 
America, in said city of New York, being for the payment of the 
half-yearly interest due that day on my bond to said Francis Brad- 
ley of this date, conditioned for the payment of ten thousand dollars 
on the thirteenth day of February, A. D. 1877. 
Chicago, February 13th, 1872. 
{[Twent-five cent int. rev. stamp, U. S.] 


JAMES M. MARSHALL. 


(Endorsed on back :) Pay James W. Paxton, or order, without re- 
course. Francis Bradley. 


530 Whereas I, James M. Marshall, of the city of Chicago, 

county of Cook, and State of Illinois, am justly indebted unto 
Francis Bradley, of said Chicago, in the sum of ten thousand dollars, 
an actual loan of money made to me at Chicago, and secured to be 
paid by my bond, bearing even date herewith, in the penal sum of 
twenty thousand dollars, but conditioned in effect for the payment 
of the sum of ten thousand dollars on the thirteenth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
seventy-seven, with interest for the same at the rate of nine per 
centum per annum, payable half yearly, both principal and interest 
payable at such place in the city of New York, in the State of New 
York, as the said Francis Bradley, his executors, administrators, or 
assigns, may from time to time, in writing, appoint, and in default 
of such appointment then at the Bank of America, in said city of 
New York, with a proviso thereunder written that if default be 
made in the payment of the interest, payable half yearly as afore- 
said, and any portion thereof shall remain due and unpaid for the 
space of twenty days after the same shall become due and payable 

according to said condition, then and in that case the principal 
531 sum aforesaid, with all arrearages of interest thereon, shall, 

ut the option of said Francis Bradley, his executors, admin- 
istrators, or assigns, thereupon become due and payable and shall 
be collectable, without notice, immediately, or at any time after any 
such default, anything therein expressed to the contrary notwith- 
standing. 

Now, therefore, know all men by these presents that I, the said 
James M. Marshall, for the purpose of securing the prompt and 
punctual payment of the said principal sum of money and the in- 
terest thereon, according to the true intent and meaning of the said 
bond, have made, constituted, and appointed, and by these presents 
do make, constitute, and appoint, Norman C. Perkins, or any other 
attorney of any court of record in the United States of America, to 
be my true and lawful attorney, irrevocable, for me and in my name, 
place, and stead to appear in any court of record, in term time or 
vacation, in any of the States, Territories, or districts of the United 
States, at any time after default shall have been made in the pay- 
ment of the said principal sum or of either of said half-yearly in- 
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stallments of interest, or any part thereof, according to the 
532 ~~ true intent and meaning of said. condition of said bond and 
the proviso thereto, to waive service of process, accept a decla- 
ration, and confess a judgment i in favor of the said Francis Bradley, 
his executors, administrators, or assigns, upon said bond for so much 
of principal and interest as shall at the time of. the entry of such 
judgment be and remain unpaid upon said bond, due or not due, 
according to the true intent and meaning of the condition of said 
bond and the proviso thereto, together with all costs, charges, and a 
reasonable sum in addition thereto as an attorney’s fee, and for such 
purpose to file a cognorit for such amounts, with an agreement 
therein that execution may issue forthwith, and that no writ of 
appeal shall be prosecuted upon such judgment nor any bill in 
equity filed or any other proceedings had to interfere In any manner 
with the operation of such judgment, nor any motion made to quash, 
set aside, or stay any execution that may be issued thereon ; and 
further the said attorney is hereby empowered, at his option, in case 
of default being made or suffered in the payment of zny of 
533 the interest coupons when due and payable, to waive service of 
process and confess a judgment in favor of said Francis Brad- 
ley, his executors,administrators, or assigns, upon such of the coupons 
given with said bond for the payment of the interest thereon as shall 
at such time be due by the terms thereof, and then remaining un- 
paid, for so much money as may then -be due thereon, according to 
the tenor thereof, together with all costs and charges and a reason- 
able sum in addition for each of such coupons as an attorney’s fee, 
hereby ratifying and confirming all that my said attorney may 
legally do under and by virtue hereof. 
‘Witness mv hand and seal at Chicago aforesaid this thirteenth 


day of , A. D. 1872. 
JAMES M. MARSHALL. 


[Fifty cents inter. revenue U. S. stamp. ] 


(Endorsed :) Bond. James M. Marshall to Francis Bradley. 
$10,000. Dated February 18th, 1872, due February 13th, 1877. 
Interest at nine per cent. per annum, payable half-yearly, to wit: 
$450.00, Feb’y 13th, $450.00, Aug. 13th in each year. Both princi- 
pal and interest payable at Bank of America, N. Y., or at such other 
place as the lender may appoint. Filed May 3, 1882. Wm. H. 
Bradley, clerk. 


Do4 EXHIBIT. 
Deed of Trust from S. C. & J. M. Marshall to Lyman Baird. 


CuicaGo, March 6th, 1872. 


The accompanying instrument, executed by Susan C. Marshall 
and James M. Marshall, has this day been compared with the record 
thereof in the recorder’s office of Cook county, Illinois, in book 56 
of records at page 48, and the record there made found correct in 


BAIRD & BRADLEY. 
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This indenture, made this thirteenth day of February, in the year 
of our Lord one thousand eight hundred and seventy-two, between 
Susan C. Marshall. wife of James M. Marshall, and James M. Mar- 
shall, her husband, both of the city of Chicago, county of Cook, and 
State of Illinois, party of the first part, and Lyman Baird, of said 
Chicago, party of the second part: Whareas the said James M. 
Marshall is justly indebted unto Francis Bradley, of said Chicago, 
in the sum of ten thousand dollars, secured to be paid by the cer- 

tain bond of said James M. Marshall, bearing even date here- 
535 ~—- with, in the penal sum of twenty thousand dollars, conditioned 

for the payment unto the said Francis Bradley, his executors, 
administrators, or assigns, the sum of ten thousand dollars on the 
thirteenth day of February, in the year of our Lord one thousand 
eight hundred [and ] seventy-seven, with interest thereon from the day 
of the date of the said bond at the rate of nine per centum per annum, 
to be paid half-yearly, to wit, on the thirteenth day of each of the 
months of February and August in each and every year, until the 


_said principal sum shall be fully paid, which said interest payments, 


until the said principal sum shall become due, are specified in and 
further secured by ten coupons given herewith, and the said pay- 
ments, both principal and interest, are to be made at such place in 
the city of New York, in the State of New York, as the said Francis 
Bradley, his executors, administrators, or assigns, may from time to 
time in writing appoint, and in default of such appointment then 
at the Bank of America, in said city of New York, under which 

bond there is a proviso written, whereby it is agreed that if 
536 default be made in the payment of any of the interest on the 

said principal sum, payable half-yearly as aforesaid, and any 
portion thereof shall remain due and unpaid for the space of twenty 
days after the same shall become due and payable according to the 
condition of the said bond as afuresaid, then and in that case the 
principal sum above mentioned, with all arrearages of interest 
thereon, shall, at the option of the said Francis Bradley, his execu- 
tors, administrators, or assigns, at once become due and payabe, and 
shall be collectable without notice immediately, or at any time after 
such default, anything thereinbefore contained to the contrary 
notwithstanding. 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the better securing the payment of the said prin- 
cipal sum of money, with interest thereon, according to the true 
intent and meaning of the said bond, and also in consideration of 
one dollar to them in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, ha- granted, bar- 
gained, sold, aliened, released, conveyed, and confirmed, and by 

and by these presents do grant, bargain, sell, alien, release, 
537 convey, and confirm, unto the said party of the second part, 

his successors in trust and assigns, forever, all the certain lot, 
piece, or parcel of land situate, lying, and being in the city of Chi- 
cago, county of Cook, and State of Illinois,and known and described 
as follows, to wit: Beginning at the southeast corner of lot num- 
bered tweive (12), in block numbered three (3), in William Jones’ 
32—608 
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addition to Chicago, and running thence north along the west line 
of Indiana avenue forty (40) feet; thence west parallel with the 
north line of said lot twelve (12), which said north line coincides 
with the south line of lot thirteen (13), in said block three (3), one 
hundred and fifty-eight (158) feet to an alley; thence south along 
the east line of said alley forty (40) feet to the south line of said lot 
twelve (12); thence east along said last-mentioned line one hundred 
and fifty-eight (158) feet to the place of beginning; otherwise de- 
scribed as all of said lot twelve (12) and the south twelve feet and 
three and a half inches (12.53 feet) of said lot thirteen (13), ac- 
cording to the plat recorded in the recorder’s office in said 

5388 Cook county, in book 133 of maps, page 37; together with 
all and singular the tenements, hereditaments, and appur- 
tenances thereunto belonging or in any wise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and also all the estate, right, title, interest, dower 
and right of dower, propert?’ possession, claim, and demand what- 
soever, as well in law as in equity, of the said party of the first part 
of, in, and to the same, and every part and parcel thereof, with the 
appurtenances ; tohave and to hold theabove-granted, bargained bar- 
gained, and described premises, with the appurtenances, unto the said 
party of the second part, hissuccessors in trust, and assigns, forever ; 
in trust nevertheless that if default shall be made in the payment 
of the said principal sum of money, or the interest that may accrue 
thereon, or any part thereof, when the same become due and pay- 
able, either by election of the legal holder of the said bond under 
the provisions of the said bond or of this instrument or by the 
maturity of the said bond, or if the said James M. Mar- 

539 ~~ shall, his heirs, executors, or administrators, shall at any 
time, until said principal sum and all arrearages of inter- 

est thereon shall be fully paid, suffer said premises, or any part 
thereof, to be sold for any tax or assessment whatsoever, or shall do 
or permit to be done to, in, upon, or about said premises anything 
that may in any wise tend to diminish the value thereof, or to im- 
pair, weaken, or diminish the security intended to be effected under 
and by virtue of this instrument, or shall neglect to keep all build- 
ings upon said premises insured, and the policies of insurance de- 
livered to said party of the second part, or his successors in trust, 
as hereinafter provided, or shall fail in any wise to fully keep and 
perform all and singular the covenants and agreements hereinafter 
contained, that then and from thenceforth it shall be lawful for the 
said party of the second part, or his successors in trust, on applica- 
tion of the legal holder of said bond, with or without a previous 
entry upon said premises, to sell and dispose of the premises hereby 
granted or intended so to be, and all right, title, benefit, and 

540 equity of redemption of the said party of the first part, their 
heirs or assigns therein, at public auction, at the north door 

of the court-house, in the said city of Chicago, to the highest bidder 
for cash, having first given twenty days’ notice of the time and 
place of such sale by advertisement in any one of the daily news- 
papers that may then be published in the said city of Chicago in 


ee ae 


eatilacdita ee: caveuee. 


She hn RE . + ae Bars . 
Sa ~ = 4 ye 
4 b TNT Se ee a Be Le aS ee et ee) es $e. 
rah wy. FF Sin EEN a _ eee EN ge SAR ee F Es aS Sa ae P eS es ra OS Fo 5 
ta REN, Pre ee oe ce ee Fee ae, eee Seam ae EP? Gn we ae 
eo eS CART SSS a aS gk SRE ER PY erye oe es Q me . 


SS Se ee eee tae bie Sabie SG a 
Si ies hee AL Ti 8 ‘ 
ape . - < 


SUSAN CU: KNIGHT, &C., V8. JAMES W. PAXTON: 251 


the English language, personal notice of such sale to said party of 
the first part, their heirs, executors, administrators, or assigns, or any 
and all persons claiming by, through, or under them, being hereby 
expressly waived and excused, and in the name or names of the 
said party of the second part, or his successors in trust, to make, 
execute, and deliver to the purchaser or purchasers at such sale a 
good and sufficient deed or deeds of conveyance for the premises 
sold, in the law for the same in fee simple; and out of the money 
arising from such sale to pay and retain— 
First. All charges and expenses made or sustained on account of 
this trust, including the expenses of such advertisement, sale, 
041 and conveyance, commissions on such sale, and all moneys 
that the said party of the second part, or his successors in 
trust, may have advanced for insurance, taxes, and redemption from 
tax sales on the said premises, or to protect his or their title thereto 
In any manner whatever, with interest on such advances at ten per 
centum per annum. 
Second. All of said principal sum of money ana accrued interest 
thereon that may, at the time of such sale, remain unpaid, whether 


‘due or not due. 


Third. Rendering the overplus, if any there be, unto the said 
Susan C. Marshall, her executors, administrators, or assigns, upon 
reasonable request. 

And the said party of the second part, or his successors in trust, 
may adjourn such sale from time to time, and for such time as he or 
they may judge best, and may also, at such sale, sell the said prem- 
ises entire without division, or in parcels, in his or their discretion, 
and it shall not be obligatory upon the purchaser or purchasers at 

such sale to see to the application of the purchase-money ; 
542. =~ which sale so made shall be a perpetual bar, both in law and 
equity, against the said party of the first part, their heirs and 
assigns, and all persons claiming or to claim the said premises or 
any part thereof by, from, through, or under them, or any of them ; 


and the said party of the first part agree to surrender possession of 


the said premises to the purchaser or purchasers at such sale peace- 
ably on demand. 

And if the said party of the second part, or his successors in trust, 
shall at any time advance money for insurance on the said premises, 
or to pay taxes thereon, or to redeem from tax sales of the same, or 
to protect his or their title thereto in any manner whatever, such 
ndvances shall be a charge upon the said premises, and may be col- 
lected with interest thereon in the manner hereinbefore provided. 

And the said party of the first part, for the consideration above 
mentioned and in order to create a first lien and incumbrance on 
said premises under this deed, for the purposes aforesaid, and ‘to 

carry out the foregoing specific application of the proceeds of 
543° any sale that may be made: by virtue hereof, do hereby ex- 
pressly waive and release all right and benefit which they 
have in and to said premises or to which they may be entitled in 
said premises or the proceeds of sale thereof under and by virtue 
of an act entitled “An act to exempt homesteads from sale on execu- 
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addition to Chicago, and running thence north along the west line — 


of Indiana avenue forty (40) feet; thence west parallel with the 
north line of said lot twelve (12), which said north line coincides 
with the south line of lot thirteen (13), in said block three (3), one 
_hundred and fifty-eight (158) feet to an alley; thence south along 
the east line of said alley forty (40) feet to the south line of said lot 
twelve (12); thence east along said last-mentioned line one hundred 
and fifty-eight (158) feet to the place of beginning; otherwise de- 
scribed asall of said lot twelve (12) and the south twelve feet and 
three and a half inches (12.53 feet) of said lot thirteen (13), ac- 
cording to the plat recorded in the recorder’s office in said 

5388 Cook county, in book 133 of maps, page 37; together with 
all and singular the tenements, hereditaments, and appur- 
tenances thereunto belonging or in any wise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and also all the estate, right, title, interest, dower 
and right of dower, property possession, claim, and demand what- 
soever, as well in law as in equity, of the said party of the first part 
of, in, and to the same, and every part and parcel thereof, with the 
appurtenances ; to have and to hold theabove-granted, bargained bar- 
gained, and described premises, with the appurtenances, unto the said 
party of the second part, hissuccessors in trust, and assigns, forever ; 
in trust nevertheless that if default shall be made in the payment 
of the said principal sum of money, or the interest that may accrue 
thereon, or any part thereof, when the same become due and pay- 
able, either by election of the legal holder of the said bond under 
the provisions of the said bond or of this instrument or by the 
maturity of the said bond, or if the said James M. Mar- 

539 shall, his heirs, executors, or administrators, shall at any 
time, until said principal sum and all arrearages of inter- 

est thereon shall be fully paid, suffer said premises, or any part 
thereof, to be sold for any tax or assessment whatsoever, or shall do 
or permit to be done to, in, upon, or about said premises anything 
that may in any wise tend to diminish the value thereof, or to im- 
pair, weaken, or diminish the security intended to be effected under 
and by virtue of this instrument, or shall neglect to keep all build- 
ings upon said premises insured, and the policies of insurance de- 
livered to said party of the second part, or his successors in trust, 
as hereinafter provided, or shall fail in any wise to fully keep and 
pertorm all and singular the covenants and agreements hereinafter 
contained, that then and from thenceforth it shall be lawful for the 
said party of the second part, or his successors in trust, on applica- 
tion of the legal holder of said bond, with or without a previous 
entry upon said premises, to sell and dispose of the premises herebv 
granted or intended so to be, and all right, title, benefit, and 

540 equity of redemption of the said party of the first part, their 
heirs or assigns therein, at public auction, at the north door 

of the court-house, in the said city of Chicago, to the highest bidder 
for cash, having first given twenty days’ notice of the time and 
place of such sale by advertisement in any one of the daily news- 
papers that may then be published in the said city of Chicago in 
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the English language, personal notice of such sale to said party of 
the first part, their heirs, executors, administrators, or assigns, or any 
and all persons claiming by, through, or under them, being hereby 
expressly waived and excused, and in the name or names of the 
said party of the second part, or his successors in trust, to make, 


_ execute, and deliver to the purchaser or purchasers at such sale a 


good and sufficient deed or deeds of conveyance for the premises 
sold, in the law for the same in fee simple; and out of the money 
arising from such sale to pay and retain— 

First. All charges and expenses made or sustained on account of 

this trust, including the expenses of such advertisement, sale, 
041. and conveyance, commissions on such sale, and all moneys 

that the said party of the second part, or his successors in 
trust, may have advanced for insurance, taxes, and redemption from 
tax sales on the said premises, or to protect his or their title thereto 
In any manner whatever, with interest on such advances at ten per 
centum per annum. 

Second. All of said principal sum of money ana accrued interest 
thereon that may, at the time of such sale, remain unpaid, whether 
due or not due. : 

Third. Rendering the overplus, if any there be, unto the said 
Susan C. Marshall, her executors, administrators, or assigns, upon 
reasonable request. a 

And the said party of the second part, or his successors in trust, 
may adjourn such sale from time to time, and for such time as he or 
they may judge best, and may also, at such sale, sell the said prem- 
ises entire. without division, or in parcels, in his or their discretion, 
and it shall not be obligatory upon the purchaser or purchasers at 

such sale to see to the application of the purchase-money ; 
542 which sale so made shall be a perpetual bar, both in law and 

equity, against the said party of the first part, their heirs and 
assigns, and all persons claiming or to claim the said premises or 
any part thereof by, from, through, or under them, or any of them ; 
and the said party of the first part agree to surrender possession of 
the said premises to the purchaser or purchasers at such sale peace- 
ably on demand. 

And if the said party of the second part, or his successors In trust, 
shall at any time advance money for insurance on the said premises, 
or to pay taxes thereon, or to redeem from tax sales of the same, or 
to protect his or their title thereto in any manner whatever, such 
advances shall be a charge upon the said premises, and may be col- 


lected with interest thereon in the manner hereinbefore provided. 


And the said party of the first part, for the consideration above 
mentioned and in order to create a first lien and incumbrance on 
said premises under this deed, for the purposes aforesaid, and ‘to 

‘arry out the foregoing specific application of the proceeds of 
543° any sale that may be made: by virtue hereof, do hereby ex- 
pressly waive and release all right and benefit which they 
have in and to said premises or to which they inay be entitled in 
said premises or the proceeds of sale thereof under and by virtue 
of an act entitled “An act to exempt homesteads from sale on execu- 


202 SUSAN C. KNIGHT, &¢., VS. JAMES W. PAXTON. 


tion,” passed by the General Assembly of the State of Illinois, and 
approved February 11th, A. D. 1851, and also an act entitled “An 
act to amend an act to exempt homesteads from sale on execution,” 
passed by said Assembly, and approved February 17th, A. D. 1857, 
as well as any and all other acts of a like character or for a similar 
purpose. : 

And the said James M. Marshall, for himself, his heirs, executors, 
and administrators, doth covenant, grant, bargain, and agree to and 
with the said party of the second part, his successors in trust and 
assigns, that at the time of the ensealing and delivering of these 
presents the said Susan C. Marshall is well seized of the premises 

above conveyed as of a good, sure, perfe-t, absolute, and inde- 
544 ~— feasible state of inheritance in law in fee-simple and hath good 

right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in manner and form aforesaid, and that the 
same are free and clear from all former and other grants, bargains, 
sales, liens, taxes, assessments, and ineumbrances of what kind and 
nature soever, and the above-bargained premises, in the quiet and 
peaceable possession of the said party of the second part, his succes- 
sors in trust and assigns, against all and every other person and 
persons lawfully claiming or to claim the whole or any part thereof, 
the said James M. Marshall will warrant and forever defend. 

And that until the said principal sum of. money and all arrear- 
ages of interest thereon shail be fully paid he will pay or cause to 
be paid all taxes and assessments on said premises when the same 
become and payable, and that he will not do or permit to be done 
to, in, upon, or about the said premises anything that may in any 

wise tend to deminish the value thereof, or to weaken or im- 
545 pair the security intended to be affected under and by virtue 

of this instrument, and that he will keep all building- upon 
the said premises insured in such good and reliable insurance com- 
pany or companies as the said party of the second part or his sue- 
cessors in trust may select for the insurable value thereof, the policy 
or policies of such insurance to be either in the name or names of 
the said paid party of the second part or his successors in trust, or 
to be so drawn that the loss, if any, shall be payable to him or them, 
and to be held by him or them as additional security thereto, but 
such insurance shall not at any time be required for a greater sum 
than the amount of said indebtedness then remaining unpaid, a 
reconveyance of said premises to be made to said Susan C. Mar- 
shall, her heirs or assigns, at her or their expense, on full payment 
of the indebtedness aforesaid and performance of the covenants and 
agreements made herein by the said party of the first part. 

And in case of the death, absence, inability, or refusal to act of 

suid party of the second part then William H. Bradley, of the 

546 — city of Chicago, shall be, and he hereby is, appointed and made 

successor 1n trust to said party of the second part under this 

deed, with like powers and authority, and said premises shall there- 

upon become vested in said successor in trust for the uses and pur- 
poses aforesaid. | 7 

And in case of the death, absence, inability, or refusal to act of 
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said party of the second part and of the said William H. Bradley, 
then Lewis H. Boutell, of. said Chicago, shall be, and he hereby 1s, 
appointed and made successor in trust to said party of the second 
part and the said William H. Bradley under this deed, with like 
powers and authority, and said premises shall thereupon become 
vested In said successor in trust for the uses and purposes aforesaid. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals at the said city of Chicago the day and 


year first above written. 
SUSAN C. MARSITALL. — [skEAt. 
JAMES M. MARSHALL. [sEALt. 


[Two internal revenue stamps, $5.00 each. J 


STATE OF ILLINOIS, 
County of Cook, City of Chicago, fs 


547 I, J.G. Shortall, a notary public in and for the city of 

Chicago, county and State aforesaid, do hereby certify that 
James M. Marshall and Susan C. Marshall, his wife, personally 
known to me as the real persons whose names are subscribed to the 
foregoing instrument as having executed the same, appeared before 
me this day in person, and acknowledged that they signed, sealed, 
and delivered the said instrument of writing as their free and vol- 
untary act for the uses and purposes therein set forth, and thereby 
conveyed all their right, title, and interest in and to the premises 
described in said instrument, and expressly waived and released all 
right, claim, benefit, privilege, advantage, and exemption under any 
and all homestead exemption laws, so called. 

And the said Susan C. Marshall, wife of the said James M. Mar- 
shall, having been by me examined separate and apart and out of 
the hearing of her husband, and the contents and meaning of said 
instrument and her rights under the homestead exemption laws of 
the State of Illinois having been by me made known and fully ex-. 

plained to her, acknowledged that she had freely and volun- 
548 —tarily executed the : same, and relinquished her dower and all 

right, title, and interest to the Jands and tenements therein 
mentioned, and expressly waived and released all right, claim, 
benefit, privilege, advantage, and exemption under any and all 
homestead exemption laws, so called, without the compulsion of her 
said husband, and that she doth not wish to retract the same. 

Given under my hand and notarial seal this 14th day of Febru- 
ary, A. D. 1872. 

[NOTARIAL SEAL. | JOHN G. SHORTALL, 
Notary Public. 


Trustee’s Sale. 


Whereas Susan C. Marshall and James M. Marshall, her husband, 
did, by their deed of trust dated the thirteenth day of February, A. 
D. 1872, and recorded in the recorder’s office in Cook county, Llinois, 
in book 56 of records, page 48, convey to the undersigned, in trust, 
the real estate hereinafter described to secure a certain bond of the 
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said James M. Marshall of even date therewith in the penal sum of 
twenty thousand dollars, conditioned for the payment to 
49 Francis Bradley, his executors, administrators, or assigns, of 
the sum of ten thousand dollars, on the thirteenth day of 
February, A. D. 1877, with interest thereon at nine per cent. per 
annum, payable semi-annually ; 

And whereas default has been made in the payment of the prin- 
cipal sum of said bond and of the interest due thereon, and since 
February thirteenth, A. D. 1877, and there is now claimed to ‘be due 
and unpaid of principal and interest on said bond and for insurance 
on said premises paid by said trustee, with interest thereon, the sum 
of twenty thousand three hundred and fifty-three dollars_and nine 
cents, and application has been made to me as such trustee by the 
legal holder of said bond to sell said real estate in accordance with 
the provisions of said deed of trust: 

Now, therefore, I, Lyman Baird, trustee as aforesaid, hereby give 
notice that, In pursuance of such application and under the powers 
and for the purposes expressed in said deed of trust, I will, on Sat- 

urday, the eighth dav of March, A. D. 1879, at ten o’clock in 
550 ~—s the forenoon, at the north door, nearest La Salle street, of the 

court-house, on Adams street, in the city. of Chicago, Cook 
county, Illinois, sell at public auction, to the highest bidder, for 
cash, the premises conveyed by said deed of trust and all the right, 
title, benetit, and equity of redemption of the said grantors in said 
deed of trust, their heirs and assigns therein ; which said premises 
are situated in the city of Chicago, county of Cook, and State of 
Illinois, and known and described as follows, to wit: Beginning at 
the southeast corner of lot numbered twelve (12), in block numbered 
three (3), in William Jones’ addition to Chicago, and running thence 
north along the west line of Indiana avenue forty (40) feet; thence 
west parallel with the north line of said lot twelve (12), which said 
north line coincides with the south line of lot thirteen (13), in said 
block three (3), one hundred and _ fifty-eight (158) feet to an alley ; 
thence south along the east line of said “alley forty (40) feet to the 

south line of said lot twelve (12); thence east along said last- 
531 mentioned line one hundred and fifty-eight (158) feet to the 

place of beginning; otherwise described as all of the said 
lot twelve (12) and the south twelve feet and three and a half inches 
of said lot 13 (13), according to plat recorded in recorder’s office in 
said Cook county in book 133 of Maps, page 37. 


LYMAN BAIRD, Trustee. 


On 


Chicago, February 14th, 1879 
BOUTELL & WATERM AN, Attorneys. 


This certifies that a notice, of which the annexed printed slip isa 
true copy, was published for one successive days, to wit, one times in 
the daily edition of the Inter-Ocean, a newspaper published and 
printed in the city of Chicago, of general circulation throughout 
Cook county and the State of Illinois; that the date of the first 
paper containing the same was the 14th day of February, A. D. 
1879, and the date of the last paper containing the same was the 
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14th day of February, A. D. 1879, and that we have received six 
dollars for publishing the same. : 
Dated at Chicago this 14th day of Feb., 1879. 
WM. PENN NEXON, 
Publisher. 


(Endorsed :) Deed of trust. Susan C. & Jas. M. Marshall 

902 to Lyman Baird. Dated February 13th, 1872. To secure 

bond of $10,000.00. Assigned to James W. Paxton. Filed 

for record in the recorder’s office in Cook Co., IIl., on the 14 day 

of Feb’y, A. D. 1872, and duly recorded in book 56 of records, page 

48. No. 13340. Norman T. Gassette, recorder. Filed May 3, 1882. 
W. H. Bradley, clerk. 


503 EXHIBIT. 
Trustee’s Deed from Liman Baird to James W. Pazton. 


This indenture, made this eight- day of March, in the year of our 
Lord one thousand eight hundred and seventy-nine, between Lyman 
Baird, trustee, of the city of Chicago, in the county of Cook and 
State of Illinois, party of the first part, and James W. Paxton, of 
Wheeling, in the county of Ohio and State of West Virginia, party 
of the second part, witnesseth that whereas Susan C. Marshall and 
James M. Marshall, her husband, both of the city of Chicago, in the 
county of Cook and State of Illinois, by a certain trust deed, dated 
the thirteenth day of February, A. D. 1872, and recorded in the 
recorder’s office of the county of Cook and State of Illinois, in 
book 56 of records, page 48, did bargain, sell, and convey unto the 
said Lyman Baird, as trustee, his successors in trust and assigns, all 
the premises hereinafter described, to secure the payment of a cer- 
tain bond in said trust deed particularly described, to wit, a bond 
executed by said James Marshall, dated the thirteenth day of Feb- 
ruary, A. D. 1872, in the penal sum of twenty thousand dollars, 
conditioned for the payment to Francis Bradley, his executors, ad- 
ministrators, or assigns, of the sum of ten thousand dollars on the 

thirteenth day of February, A. D. 1877, with interest thereon 
554. at nine per cent. per annum, payable half-yearly, in which 

bond it was provided that if default should be made in the 
payment of any of said interest, and such default should continue 
for twenty days, the whole of said principal sum secured by said 
bond should, at the option of the legal holder of said bond, at once 
become due and payable ; 

And whereas it was expressly provided in said trust deed that in 
case default should be made in the payment of the said principal 
sum or the interest thereon, secured by said bond, or any part 
thereof, when the same should become due and payable, either by 
election of the legal holder of said bond or by the maturity of said 
bond, or in case of the breach of any of the covenants or agreements 
in said trust deed mentioned, then, on the application of the legal 
holder of said bond, the said Lyman Baird, after having first given 
twenty days’ notice of the time and place of such sale by publica- 
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tion in any one of the daily newspapers that might then be pub- 
lished in the said city of Chicago in the English language, personal 
notice of such sale to the grantors in the said trust deed or their 
legdl representatives being waived, might sell and dispose of said 
premises and all right, title, benefit, and equity of redemption of 
the said grantors in the said trust deed, their heirs and assigns 

therein, at public auction, at the north door. of the court- 
555 house in the said city of Chicago, in said Cook county and 

State of Illinois, to the highest bidder for cash, and also make, 
execute, and deliver to the purchasers at such sale good and suf- 
ficient deed or deeds of conveyance for the premises so sold ; 

And whereas, also, default having been made in the payment of 
the principal sum of said bond and of the interest due thereon on 
and since February thirteenth, A. D. 1877, and the legal holder of 
said bond having applied to me, as such trustee, to cause said prem- 
ises herein described to be sold for the purposes mentioned in and 
in accordance with the provisions of said trust deed, I, the under- 
signed, party of the first part, on the fourteenth day of February, A. 
D. 1879, caused due notice to be published in the Inter-Ocean, a 
newspaper published in the said city of Chicago in the English lan- 
guage, that said premises hereinafter described would, on the eighth 
day of March, A. D. 1879, at the hour of ten o’clock in the forenoon 
of said day, be sold at public auction at the north door, nearest La 
Salle street, of the court-house, on Adams street, in the city of Chicago, 
in said county of Cook, to the highest bidder for cash, by virtue of 
the power and authority in me vested by said trust deed ; 

And whereas, also, the said premises having been by the said 

party of the first part, on the eighth day of March, A. D. 1879, 
556 at ten o’clock in the forenoon of the said day, in the manner 

prescribed in and by said trust deed and at the place last 
aforesaid, in pursuance of said notice, offered for sale at public 
auction to the highest bidder for cash, and the said party of .the 
second part having been the highest bidder therefor, and having 
bid for the tract hereinafter named the sum of ten thousand dollars 
and was duly declared the purchaser thereof ; _ 7 

Now, therefore, this indenture witnesseth that the said party of 
the first part, as trustee as aforesaid, for and in consideration of the 
sum so bid as aforesaid, to him in hand paid by the said party of 
the second part, the receipt whereof ‘is hereby acknowledged, has 
conveyed, aliened, remised, released, and confirmed, and by these 
presents does convey, alien, remise, release, and confirm, unto said 


party of the second part, and to his heirs and assigns forever, all _ 


the following-described lot, piece, or parcel of land, situate in the 
county of Cook and State of Illinois, known and described as fol- 
lows, to wit: Begining at the southeast corner of lot numbered 
twelve (12) in the block numbered (8) in Williams Jones’ addition 
to Chicago, and running thence north along the west line of Indiana 

avenue forty (40) feet ; thence west, parallel with the north line 
5d7.~—sof said lot twelve (12), which said north line coincides with the 

south line of lot thirteen, in said block three (3), one hundred 
and fifty-eight (158) feet to an alley; thence south along the east 
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line of said alley forty (40) feet to the south line of said lot twelve 
(12); thence east along said last-mentidned line one hundred and 
fifty-eight (158) feet to the place of beginning; otherwise described 
as all of said lot twelve (12) and the south twelve feet three and a 
half inches (12.33) of said lot thirteen (13), according to plat recorded 
in the recorder’s office in said Cook county, in book 133 of maps, page 
37, together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging, as the same are described and 
conveyed in and by the said trust deed, and also all the estate, 
right, title, interest, property, claim, and demand whatsoever, both 
in law and equity, of the said grantors in said trust deed and their 
assigns, as well as of the said party of the first part, of, in, and to 
thé above-described premises, with the appurtenances, as fully to all 
intents and purposes as the said party of the first part hath power 
and authority to sell and convey the same by virtue of the said trust 
deed ; to have and to hold the said above-granted premises, with 
their appurtenances and every part thereof, unto the said party of 
the second part, his heirs and assigns forever. 


In witness whereof the said party has hereunto set his hand 


558 and seal the day and year first above written. 
LYMAN BAIRD, Trustee. [SEAL.] 


STATE OF ILLINOIS, ; 
County of Cook, 


I, Charles F. Marsh, a notary public, residing in, and in and for, 
said county, in the State aforesaid, do hereby certify that Lyman 
Baird, who is personally known to me,to be the same person, whose 
name is subscribed to the foregoing instrument, appeared before me 
this day in person and acknowledged that he signed, sealed, and 
delivered the said — as his free and voluntary act, as trustee, for the 
uses and purposes therein set forth. 

Given under my hand and official seal this 31st day of March, A. 
D. 1879. 

[SEAL. } C. F. MARSH, 
Notary Public. 


(Endorsed :) Trustee’s deed from Lyman Baird, trustee, to James 
W. Paxton. State of Illinois, Cook county, ss. No. 216,360. This 
instrument was filed for record in the recorder’s office, Cook county 
aforesaid, on the 1 day of April, A. D. 1879, at 10 o’clock p.m., and 
recorded in book 896 of records on page 53. Jas. W. Brockway, 
recorder. Filed May 3, 1882. W. H. Bradley, clerk. 


509 And also be it remembered that the said report, evidence, 
exhibits, and documents above set out comprised all the evi- 

dence in said cause and cross-cause. 
In witness and certification whereof the Hon. Thomas Drum- 
mond, judge of the said circuit court before whom said hearing was 


33—608 
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had and by whom the decree thereon was entered, has hereto set his 
hand and seal of the day of said decree. | 
THOMAS DRUMMOND. [sEa1.] 
Judge of the Circuit Court of the United States for Said 
Northern District and State of Illinois. 


Endorsed: Filed July 24,1883. Wm. H. Bradley, clerk. 


560 NortrHerN District oF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the _ 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein James 
W. Paxton is the complainant and Susan C. Marshal] is the defend- 
ant, as the same appear from the files and records of said court now 
remaining in my custody and control, and I further certify that on 
thetwenty-fourth day of July, 1883, said complainant, James W. 
Paxton, deposited the sum of one thousand dollars in said court, in 
accordance with said decree of July twenty-fourth, 1883, for said 
defendant, Susan C. Marshall (now Knight), and that said deposit 
has ever since remained, and still remains, in said court, said Susan 
not having received or claimed the same or any part thereof. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of said court, at my office in Chicago, in said district, this 
seventh day of August, A. D. 1884. : . 

[Seal of Circuit Court U. S., Northern Dist. Hlinois. 1855.] ? 
WM. H. BRADLEY, Clerk. 


561 Usnitrep States oF AMERICA, = 
Northern District of Illinois, ‘ 


To James W. Paxton, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1884, pursuant to an appeal 
entered of record in a certain cause in equity, filed in the clerk’s 
office of: the circuit court of the United States for the northern dis- 
trict of Illinois, wherein you, the said James W. Paxton, were com- 
plainant and Susan C. Marshall was defendant, from the decree in 
said cause, to show cause, if any there be, why the aforesaid decree 
in said cause mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Hon. Thomas Drummond, judge of said circuit court, 
this 18th day of April, in the year of our Lord one thousand eight 


hundred and eighty-four. 
THOMAS DRUMMOND, 
Cir’t Judge. 


We accept service of the above citation this 18 Ap’l, 1884. 
BOUTELL & WATERMAN, 
Sol’rs for Said James W. Paxton. 
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[Endorsed :] Supreme Court of the United States. James W. 
Paxton vs. S. C. Marshall. Citation to October term, A. D. 18-. 


562 In the Supreme Court of the United States. October Term, 
A. D. 1884. | 


Susan C. Knicut, formerly MARSHALL, Appellant, 
v8. 
JaMEs W. Paxton, Appellant. 


And now comes in said Supreme Court said appellant, by her 
counsel, and says that in the above record and proceedings is mani- 
fest error in this, that said circuit court, in and by its decree afore- 
said, has erred in not dismissing said bill of said Paxton for want 
of equity, and did also err in giving said Paxton the relief in said 
decree given, and did further err in dismissing the cross-bill of said 
appellant in said cause, and in not giving to said appellant the re- 
lief in her said cross-bill prayed, and in divers other matters has 
erred in said proceedings and decree; wherefore said appellant 
prays the judgment of said Supreme Court in that behalf and as 
unto equity may appertain, and as in duty bound, &c. 

| i By GEORGE L. PADDOCK, 
Her Solicitor & Counsel. 


Endorsed on cover: N. Illinois C. C. U.S. No. 608. Susan C. 
Knight (formerly Susan C. Marshall), appellant, vs. James W. Pax- 
ton. Filed September 27, 1884. 


SUPREME COURT OF THE UNITED STATES. 


. OCTOBER TERM, 1887. 
- | No. 50. 


SUSAN C. KNIGHT, (FORMERLY SUSAN C. MARSHALL) 


APPELLANT, 
: vs. 
q JAMES W. PAXTON. 
| APPEAL FROM ‘THE CIRCUIT COURT OF THE UNITED STATES FOB 


e THE NORTHERN DISTRICT OF ILLINOIS. 


FILED SEPTEMBER 7 1887. 
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IN THE CIRCUIT COURT OF THE UNITED STATES, 


FOR THE NORTHERN DISTRICT OF ILLINOIS. 


James W. Paxton. 
US. 
James M. Marshall e¢ ai. 


The deposition of James M. Marshall, a witness in the above en- 
titled cause taken on March 16, 1880, ten o’clock A. M., in pursuance 
of the order of said court entered therein on the 15th day of March, 
1880, to be read in evidence on behalf of defendants in said cause. 

Present: Mr. Paddock, of counsel for defendants, and Mr. 
Waterman, of counsel for plaintiff; it being agreed by counsel that 
said deposition may be taken in short-hand by Alice C. Nute, as 
notary public, written out in long-hand, and the signature of wit- 
ness thereto being waived by consent of counsel. Said witness 
being by me first duly sworn, testified as follows: 


Direct Examination by Mr. Paddock. 


What is your name? 

James M. Marshall. 

Where do you reside? 

Chicago, Illinois, Cook county, 930 Indiana avenue. 

You are une of the defendants in this suit, Mr. Marshall? 

Yes, sir. 

Do you recollect of signing a deed of trust in controversy in 
this ‘suit, bearing date on the 13th of February, 1872, signed by 
yourself and wife, running to Lyman Baird of Chicago, do you re- 
member this fact? 

A. Iremember signing a paper. 3 
Q. I now show you the paper which Mr. Waterman has just 
handed me for that purpose, and ask you if that is the one referred 
rs Handing witness paper marked A.C. N.) _ 
es, sir; that is my signature. 
Q. You recollect this as being the deed in controversy? 
A. I don’t know whether it is the deed or not, only by the de- 
scription of property. 
ges reads description. ) 

Yes, sir; that is it. 

Q. Then I understand you remember signing the deed which I 
have shown you? 
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A. Yes, sir. 

Q. State when you signed that-—on want day? 

A. I signed that down at Mr. Shortall’s office down on Wabash 
avenue, on February 14th, as I went down that morning. 

Q. In what year? 

A. 1872; I went into the basement there where I was; I think 


he was down a little below there where they were fitting a vault. It 


is where they moved their office after the fire. 
On Wabash avenue? 
Yes, sir. 
State on what day Mrs. Marshall aaa: 
She signed it on the 14th of February, 1872. 
On the same day? 
Yes, sir; she signed hers at the house. 
At wit hour in the day did she sign it? 
It was after breakfast; I was going down town between half- 
past eight and nine o’clock along there—half-past eight or so; the 
usual hour for anybody to get dow | 
Q. Did you take the deed when she signed it down town? 
A. Yes,sir; I did. 
Q.. Where did you go with it? 
3 <A. I went to Mr. Shortall’s as I remarked a while ago and 
signed it. 


POPP Porn 


Q. Who was present at Mr. Shortall’s office when you signed 
it? | 

A. Well, the boys around there. 

Q. Was Mrs. Marshall present? 

A. No, sir. 

Q. - Had you left her at the house? 

A. I had, sir: in bed sick. 

Q. What was her condition at that time—how sick was she? 

A. Well, she was in such a condition she could not get out of 
bed. 

Q. Did she leave the house that day? 

A. No, sir,not to my knowiedge; that is also signed in the pres- 


ence of Mrs. Noble, they were ali there in the room when she was 
sick. 

Q. Iam speaking of what took place at Mr. Shortall’s office ; 
Mrs. Marshall was not present there? 

A. No, sir. 

Q. Give the hour in the day in which this signing at Mr. Short- 
all’s took place? 

A. I should think about nine or half-past, along there. 

Q. What did you do at Mr. Shortall’s office in connection with 
this deed? 
A. As soon as he put his name and stamp on it, I took it across 
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the way there and handed it to Mr. Baird, and he looked at it and 
handed it over to somebody else, and says he, “ That is all right.” 

Q. Mr. Baird the grantee—Lyman Baird? 

A. Mr. Baird himself. 

Q. About what time in the day did you hand it to Mr. Baird, 
the grantee’ 

A. It must have been about half-past nine because I wanted 
4 to get $3,000.00 of this money to use at Sol Smith’s 

bank there as soon as it opened, or Badger’s, I don’t 

know which, and then they remarked they would straighten up the 
balance of the account. 
Did you obtain $3,000.00 from Mr. Baird? 
At that time? 
At this time? 
I did, sir; a $3,000.00 check. 
How long were you in Mr. Shortall’s office on this ¢ occasion 
of the acknowledgment by yourself? 

A. I should not think more than five or eight minutes—ten min- 
utes, just as soon as he could sit down and write his name to it and 
get his stamp; I don’t think over ten minutes, because I was anxious 
to get the thing around, you know, to meet my bank arrangements. 

Q. State whether Mrs. Marshall on this occasion appeared be- 
fore Mr. Shortall, or so far as you know, whether she did appear 
before him during that day? 

( Objected to.) 

A. Never, to my knowledge, when she signed the paper, and he 
never came near the house, so far as I know; he was not present 
when she signed the paper. 

Q. Did you see anything more of the deed of trust after you 


Preres 


delivered it to Mr. Baird on the 14th of February? 


A. I never seen it till it came around due, I guess. I think that 
is the first time I ever saw it. 

Q. How much money did you obtain at the time of this deed of 
trust? 

A. $10,000.00, less expenses. 

Q. For what purpose was that money used? 

.A. It was used in my business. 
5 Q. What was your business? 
A. Real estate, brokerage and buying and selling and so forth. 

They got five of it. Yes, I owed them five. 

Q. Was any part of it used for putting up improvements or 
buildings upon these premises where we now are? 

A. This was built in 1862, ten before, we had three coats of 
paint worn out on it. 

Q. Where have vou resided the last few years? 
A. Ever since I first married in November, 1860—I boarded 
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from that up to April, 1861, then I went to housekeeping, I came up 

here in December. 

What year? 

In 1861. 

How long have you lived on this lot? 

Since December, 1861. 7 

Has this been your homestead since that tine, then? 

Yes, sir. 

What family have you had? 

Six children. 

A wife and six children? 

Yes, sir, all born here except one. 

Will you please carry your mind for a moment back to this 

meeting between yourself and Mr. Shortall at which you signed 

the deed, and state what passed between you and him with refer- 

ence to the acknowledgment of the deed on that occasion? 
(Objected to.) 

A. Nothing in the world. 

Q. What was done? 

A. He came up from down-stairs with a cigar in his hand smok- 

ing, and says I, “ John, I want you to fix up this paper.” He 
6 looked it over and I don’t know whether—he made this kind 

of a remark, says he, “What are you going to do now?”—or 
something-—some little casual remark like what he used to you or 
I going in there now, he was very anxious to get his salina 
straightened around and people came in there. 

Q. What else took place on that occasion? 

A. Well, he may have said, “Jim, let us not stop to talk any 
to-day, I am so busy, I have so much to do; we will talk some other 
time.” He was always fooling and joking around and smoking, 
and we going to dinner together whatever was said was said in 
a common office, was where all the boys were sitting around writ- 
in 

Q. What, if anything, did Mr. Shortall do with the deed when 
you told them that there was a deed you wanted fixed? 7 

A. Here is what I said to him when I first went in there; says 
I, when he came up from down below, says I, “John, I want you 
to put your Jews harp on that ”—that is a kind of a nick-name we 
have with the notaries. Says he, “ What are you going todo now?” 
something of that kind. He just opened it, put his seal on it and 
his name on it, that is the exact words—the Jews-harp. 

Q. Did you pay him a fee for that, do you remember? 

A. Idon’t remember about that, Tcan tell by looking on my 
cash book; all these little items [ have down from day to day. 

Q. Look again at this paper, the same I showed you before, 
and state whether this certificate which bears date the 14th of Feb- 
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ruary, 1872, and is signed by John G. Shortall, notary public, is the 
aper to which you-refer when you say he put his name to the 
deed? = gaa witness paper. ) 
A. is acknowledgment to the deed? 


Q. Yes. 
A. Yes. 
7 Q. That is where he put his name, is it? (Indicating. ) 
A. Yes, sir. 


Q. About how long a time did this interview occupy between 
you and Shortall, up to the time when he put his name to the ac- 
-knowledgment, and put on his seal and gave you back the paper? 

A. From the time he came up from down below? 

Q. Yes; about how long atime had you been doing business 
with him? 

A. I guess eight or ten minutes, as I said awhile ago; he did it 
up as lively as he could in a business way. There was others stand- 
ing around wanting something done by Shortall. 

Q. Had you had former business dealings with Shortall? 

A. I had. | 

Q. How well were you acquainted with him? 

A. Well, we had the usual business acquaintance and were 
neighborly friends; he lived over on Prairie avenue there. 


Cross-Examination by Mr. Waterman. 


Q. Mr. Marshall, who prepared this deed? 

A. It was prepared at Messrs. Baird & Bradley’s office, I think; 
it looks like Mr. Bradley’s writing, don’t it? It is either one of the 
two, or-else it is that little, old, chunky fellow there—I don’t know 
what his name is, I have forgotten; I know him very well. 

Q. When did you get it? 
A. When did I get that paper? 

Q. Yes. 

A. I got that paper the evening before going up home. 
8 Q: The evening before? 
A. Yes, sir; it was on Wabash avenue. 

Q. Did you get it at Baird & Bradley’s officer 

A. I could not say whether the paper was got there or whether 
they sent over to my office, I cannot say about that, but anyway I 
brought it up that night. 

Q. Do you recollect who wrote the initials, S. C. M., that are 
on the stamps that are on the deed—United States revenue stamps? 

A. I did not, sir. 
Who wrote J. M., that is on there? 
I did not, sir. 
Do you recollect when those stamps were canceled? 
A. I do not, sir; I presume they were canceled at the same 
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time; that looks like Mr. Baird’s figures (indicating), but the let- 
ters I don’t know. Here is one of my letters (indicating). 

Q. You say you obtained the deed the night previous at the 
office of Baird & Bradley? 

A. Or else it was sent to me, I don’t know which, for the pur- 
pose of my bringing it up to have my wife sign it, you know; 

I was on Clark street then, 119, I think. 

Q. Do you recollect whether prior to obtaining the deed you 
said anything to them about having your wife sign the deed, where 
she would sign it, whether she would go to their office or whether 
she would sign it here at the house? 

A. Never in my life. 

Q. Do you recollect what, if anything, was said at the time you 
obtained the deed from them? : 

A. Ido not, sir; I am pretty sure there was nothing; that was 
eight years ago, it is quite a little while back. 

Q. You don’t recollect whether the deed was handed to 
Q you or whether the deed was sent over to your officer 
A. No sir, I don’t, because they very often fix up those pa- 

pers in a large envelope and sent them over. I tell you why I think I 
called for it, they being on Wabash avenue on my way home. 
They have an office up there, you Know. I am more impressed 
with the fact that I called for it from those circumstances. 

Q. How near did Shortall live at that time to where you live? 

A. The same place where he is now, on Prairie avenue near 
16th, I guess. | 

Q. This house is near what street?’ 

A. Between 18th and 2oth. 

Q. How long had you known Mr. Shortall at that time? 

A. Well, I really could not call that to mind either. Quite a 
while. 

Q. Ever since you have been in the city? 

A. No, sir; no, I think not. Oh! no. I was there a good while 
before he was. I don’t know, Mr. Waterman, how far back that 
would be. 

-Q. Did I understand you to say that on the morning on which 
you handed this deed in to Baird & Bradley you got some money 
from them on it? | 

A. Yes, sir. 

Q. How much? , 

A. $3,000, to meet some little arrangement that was coming up 
that morning in bank. 

Q. How early in the morning was it? 

A. I should think 9g or half-past 9, somewhere along there. 

Q. Before the opening of the bank? 

A. Yes, sir. I wanted tobe ready on some settlements on deals. 
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. I don’t think the money lay in bank three seconds before it was 
taken out. Then the other 5,000 they got and $250 interest. 
10 Q. Is Mr. Shortall a social acquaintance of yours? 

, A. Well, yes, sir; we passed the compliments of the day 
socially, as you or I would. 

Q. Now, after receiving this money from Baird & Bradley 
where did you go? 

A. I said I went to Sol. Smith’s bank, or Badger’s, I don’t know 
which. 

Q. And paid the money? 

A. The money was not going to the bank but to other parties 
that agreed to meet me there to settle up some things. I think it 
was in Sol. Smith’s at the corner of Peck Court. 

Q. Do you recollect what other business you had to do that 
da 

x Kdon’t know. My cash book will show what I did do. 

Q. You don’t remember, yourself? 

A. No, sir; I don’t. 

Q. Do you remember where you took dinner that day? 

A. There was only about one place we could get it and that 
was at Burke’s. I came back up town from my shed; what was 
called my shed down on Clark street. 

Q. The business was being done in sheds most anyway, at that 
time, wasn’t it? 

A. I rather think it was. After I got all through I came up. 
I usually came up there about 2 o’clock for dinner. 

Q. This was just a short time after the great fire in the city? 

A. It was not very long after the great fire. 

Q. And business houses of all kinds were scattered? | 

A. Yes, sir; a good deal of the time doing nothing. 

Q. ‘Everything was in confusion and it took a great deal of 
time to do any business? | 


A. Yes, sir. 
Q. You think you took dinner at Burke’s that day? 
II A. I think so; I am not positive, you know; I might have 


taken it somewhere else—wherever I struck, but that was kind 

of a headquarters. 

Q. Do you know where Burke’s restaurant was at that time? 

A. That old Stearns building, I think; I am_ pretty sure it was. 

Q. Do you remember what you were engaged in that after- 
noon? 

A. Well, I should think I was going through my regular routine 
of business. 

Q. Where was your office at that time? 

A. I was ina shed down at 119 Clark. 
Q. Did you see Mr. Shortall again that day? 
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I did not, sir. 

Do. you remember when you did see him again next? 

I could not give the date. 

What time did you go home that day? 

Well, I suppose the ordinary hour; along about 5 o’clock. 
How long did Mrs. Marshall’s illness last? : 
I think that held on for about a week; the worst part of it 
was a week or ten days. 

Q. After that she recovered, so as to be able to go out and at- 
tend to her duties? 

A. Yes, sir; of course; or else she would not be here now. 

Q. I understood you to say that you did obtain on this deed 
$10,000? 

A. Yes, sir. 

Q. How long after the executing of the deed was it? 

A. Which? 

Q. The balance of the $10,000. You received $3,000 on the 
morning you took the deed in; how long afterwards did you re- 
ceive this? 

A. Then they took five out, that is eight-—I don’t know— 
I2 the cash-book down at the office shows, though, exactly the 
settling up. 

Q. They took five out to pay an indebtedness of yours? 

A. Yes, sir. Then he gave me three clean thousand, and that 
is eight thousand; then took commissions, and one thing and an- 
other, out, and that left me about $1,800 to $1,900 or $1,700. I 
don’t lasever what it was, more or less—I don’t know. That settle- 
ment was made up; there was no hurry about it. I did not 
want to use the balance of the money, and I was busy and it ran 
along. My book will show it, and so will theirs. 

Q ‘It must have been about g o’clock in the morning that you 
met Mr. Shortall? 

A. Well, I should think so; I could not give the minute now. 

Q. Do you recollect where his office was then, at the time that 
you met him? 

A. Across the way, there, (meng) s in one of these two-story 
and basement buildings. 

Q. Across the wav on what street? 

A. On Wabash avenue. 

Q Near what number? 

A. Well, I should think it would be in the next block, about 
midway. Those abstracts that were made over there will show. 
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13 | Re-direct Examination by Mr. Paddock. 


~ Q. Mr. Waterman has spoken about your bringing the deed 
of trust to your house the previous evening? 


A. Yes, sir. 

Q. Was Mr. Shortall at your house that evening? 

A. No, sir. 

Q. Had you seen him that day? 

A. No, sir. 

Q. Did he ever come to your office that evening or the follow- 


ing day, or any other time so far as you know, to take the acknowl- 
edgment of this deed of trust? 

A. No, sir, never. 

Q. Did he ever, so far as you know, take the acknowledgment 
of Mrs. Marshall, your wife, to that deed of trust at your house or 
at any other place? 

(Objected to.) 
A. Nosir, not to my knowledge. 


Fe-cross Examination by Mr. Waterman. 


I suppose, Mr. Marshall after this deed was executed you con- 
tinued to do business; were you down town a greater portion of the 
day every day? 

A. Of course I tried to run my business. | 

Q. It was your custom right along after this deed, I may say 
for years after the deed was executed to go away in the morning 

and remain away during the day, was that the case? 
14 A. Why,I would be away from the house, I would leave in 
the morning and come back in the evening, without somebody 
was sick, you know, or I was sick myself, or for some other 
purpose. 

Q. Have you been out of the city—were you out of the city 

during the years °72 or °73? 
_A. Well, I expect I was. 

Q. Do you recollect? 

A. No; I could not recall it to mind, you know. 

Q. Did you visit Kentucky during ’72 or ’73° 

A. No, sir; I have not been in Kentucky since 1860; 1860 is 
the last time. ' 


= meee ne 


~ 


AP OE OM IDR ETN ON PRS TMP RO 


+: Mate 
bea arent ase Sen err; 


EN AEE NON. he 0 He 
par Co ans 
a 


— . ~ 
A CA ORLA” apy 


SSeS 


as So sen 


Rees ae te © 
ee Z 


ee 


IO JAMES W. PAXTON VS. JAMES M. MARSHALL ET AL. 


NORTHERN DistTricT OF ILLINOIS, Ss.: 


I, Alice C. Nute, the above named notary, do hereby certify that 
the foregoing deposition was duly taken by me in shorthand at the 
time and place and under the order and stipulation aforesaid, and by 
me and in my presence reduced to longhand, and I certify that the 
same is a true and correct statement of said witness’ testimony. 

Witness my hand and seal this 16th day of March, A. D. 1880. 

A.IcE C. NuTE, 

[SEAL. | | LVotary Public. 


Endorsed. 
Filed March 16, 1880. 
Won. H. BraApbtey, Clerk. 


NORTHERN DiIstTRICT OF ILLINOIS, ss.: 


I, William H. Bradley, Clerk of the Circuit Court of the United 
States, for said Northern District of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the deposi- 
tion of James M. Marshall, filed in said Court on the 16th day of 
March, A. D. 1880, in the cause wherein James W. Paxton is the 
Plainuff and James M. Marshall e¢ a/. are the Defendants, as the 
same appears from the original thereof, now remaining in my custody 
and control. | 

In Testimony Whereof, I have hereunto set my hand and affixed 
the seal of said Court, at my office in Chicago, in said district, this 
20th day of August, A. D. 1887. . 

[SEAL. | Wo. H. BrRADLeEy, Clerf. 


15 IN SUPREME CouRT OF THE UNITED STATEs. 


Susan C. Knight, Appellant, ) (ppeat from Circuit Court, 
VS. NV. Dist. of Illinois.) 
James W. Paxton, Appellee. October Term, A. D. 1887. 


It is stipulated that the deposition of James M. Marshall referred 
to in the order entered by the said Circuit court in said cause on 
the roth day of July, 1880. (Record; Marg. p. 30), and omitted 
by the clerk of said Circuit court in making up the record in said 
appeal, be certified by said clerk as a part of said record; and the 
same is hereto attached for that purpose. 

Gero. L. Pappock, 
Of Counsel and Solr. for Appellant. 
L. H. BouTe tt, 
Solr. for Appellee. 
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IN THE 


Supreme Court of the United States. 


OcroseR Term, A. D. 1887. 


IN EQUITY. 


SUSAN C. KNIGHT, (FORMERLY SUSAN c. 
MARSHALL,) 


Appellant, Appeal from Circuit 
bt Court, Northern Dis- 
JAMES W. PAXTON, trict of Ilinois. 
Appellee. 


BRIEF AND ARGUMENT FOR APPELLANT. 


GEO. L. PADDOCK, 
Or COUNSEL FOR APPELLANT. 


PADDOCK, ALDIS & WRIGHT, So1z., 
65 PORTLAND BLOCK, CHICAGO. 


BAQWARD & GUNTHORP, Law PRiuteas, GA & &6 LaSALLE St.. Cuicaes 
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IN THE 


Supreme Court of the United States, 


OcToBER TERM, A. D. 1887. 


IN EQUITY. 
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SUSAN C. KNIGHT, (FORMERLY SUSAN C. 


MXRSHALL,) Appeal from Circuit 


Court, Northern Dis- 
trict of Mlinois. 


Appellant, 
ws. F 


JAMES W. PAXTON, 
Appellee. 
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BRIEF AND ARGUMENT FOR APPELLANT. 


MAY IT PLEASE THE CouwurRT: 


_ This is an appeal in an equity cause. The appellant 
was defendant below; the decree appealed from divested 
her rights in a dwelling house and lot on Indiana avenue 
in Chicago, expelled her and her children therefrom, and 
gave the title and possession to appellee upon terms of 
payment into court of the sum of $1,000, that being the 
amount allowed by the Illinois homestead act to grantors 
of mortgages of the homestead, in which the homestead 
exemption of $1,000 has not been waived. 

The record (320) shows the property so divested to be 
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$8,000 or $10,000 in value. The decree theretore de- 


prived appellant of that amount of property, less the 
$1,000 allowed as for the “homestead exemption,” 
should she see fit to apply for it. : 

THE RIGHTS OF APPELLANT ASSERTED in her answer 
and cross-bill, and to be asserted before this court, bear, 
however, no relation to the homestead exemption acts of 
our state; they were derived in the year 1860, not under 
those acts, but by means of an antenuptial deed in which 
her husband, James M. Marshall, then a bachelor, was 
grantor, and his brother, Thomas E. Marshall, grantee 
and trustee. . She stands upon the ground that the legal 
title so conveyed in trust for her and her children still 
rests in her trustee, Thomas E. Marshall. She will 
insist also that the trusts in her favor expressed in that 
deed remain operative for the residue of the term of her 
natural life, and should have been enforced in the sense in 
which courts of equity administer trusts relating to the 
separate equitable estate of a married woman, to the ex- 
clusion of her husband’s creditors. 

THE APPELLEE obtained his decree as a creditor of 
appellant’s husband, James M. Marshall, secured by the 
individual bond of the latter, and by a mortgage or trust 
deed, with power of sale, to Mr. Lyman Baird, here- 
after for convenience called the Baird trust deed.. This 
Baird trust deed bore date February 13, 1872, was _ re- 
corded February 14, 1872, and was signed by appellant 
as well as her husband. The husband appeared before a 
notary and acknowledged it. The appellant never so ap- 
peared and never acknowledged it, and a certificate of the 
notary attached to the deed and purporting to show ac- 
knowledgment by both is, as to the appellant, wholly 
untrue. | 
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IN ITS INTERLOCUTORY ORDER (74) the court finds, and 
the finding accords with the evidence, “that the said 
«Susan C. Marshall did not acknowledge said trust 
“ deed.” 

We are not able to embody in the record any opinion 
of the court upon the questions involved, but take it as 
apparent from the decree itself that the appellant’s sepa- 
rate estate was held bound by reason of the signature of 
herself. and husband to the Baird trust deed; obviously it 
was held that the appellant had by such joinder of signa- 
ture, capacity to make and had made a valid mortgage of 
her estate to secure her husband’s debt; but that, as ac- 
knowledgment was under the local statute, part of the 
factum of a homestead waiver, there had been no such 
waiver. The mortgage was therefore held valid, but 
subject to the exemption of $1,000. 

Dissenting from the result of the decree, however 
reached or reasoned out, appellant prays this court to in- 
quire not only into the nature and legal effect of the con- 
vevancing, the mere title papers; but also to give judg- 
ment upon the extraordinary circumstances under which, 
and the purposes for which her signature was. obtained to 
the Baird trust deed. 

EssENTIALLY THE ISSUES are between the husband’s 
creditor setting up a foreclosure of the Baird trust deed 
of 1872, and the wife demanding that a court of equity 
protect her possession under the antenuptial deed of 
1860. The wife’s trustee was not a party to the Baird 
trust deed; nor is he a party to the appellee’s bill.  Iy- 
noring the antenuptial trust, appellee has dispensed with 
the trustee. ee 

APPELLEE'S ORIGINAL BILu was filed May 13, 1880. 
(3.) Until amended July 18, 1883 (71) it alleged that 
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the Baird trust deed (5) “ was, on the 14th day of Feb- 
‘ruary, 1872, duly acknowledged by the said James M. 
«© Marshall and Susan C. Marshall.” 

The bill, after setting up that on February 13, 1872, 
James M. Marshall became indebted to appellee in the 
- sum of $10,000, and his execution of the bond, and the 
execution by him and his wife of the Baird trust deed of 
that date; its acknowledgment as above, its record, and 
its forec!osure, upon default of payment by trustee’s deed 
of Lyman Baird of March 8, 1879, conveying to appel- 
lee, in fee simple, the premises described; states (7) a de- 
mand upon appellant and her husband for possession; de- 
scribes the occupancy of such premises as a residence; 
states that appellant and her husband claimed that appel- 
lant had never acknowledged the Baird deed of trust and 
released her homestead, and avers that “ orator always 
‘“ believed that said trust deed was properly acknowledged 
“by said Susan C. Marshall, as well as by the said James 
“ M. Marshall, and that by said deed they had legally 
‘released all their rights in said premises under the home- 
“stead laws of the State of Illinois.” 

The bill further shows the excess in value of the prem- 
ises over the homestead rights, and that ‘“ orator is enti- 
‘¢tled to the possession of so much of said premises as 
“may not be set off to the defendant for a homestead, or 
‘¢in case said premises are incapable of division, is enti- 
“tled to the possession of the whole of said premises 
“ upon payment into court, for the use of said defendants, 
‘of the sum of $1,000, which payment your orator is ready 
‘and willing, and hereby offers to make.” 

Prayer for the above and general equitable relief (8). 

The bill has not been changed from its original form, 
unless the amendment of July 18, 1883, changed it; that 
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altered (71) the averment as to acknowledgment, so thatit 

now reads, “ which said trust deed purported to be on the 

“ 14th day of February, 1872, duly acknowledged.” We 

perceive no direct averment that it was of acknowledged. 

: THE ANSWER OF APPELLANT, filed July 1, 1880 (13), 

denies personal knowledge of the appellee’s loan and 

Baird trust deed, states and relies upon the antenuptial 

deed of November 21, 1860, sets out its provisions (16), 

shows its record in Cook county; shows appellant’s sub- 

seqent marriage to James M. Marshall, and the birth of 

their children; asserts (17) the trusts of the deed to be 

still in force, and (18) avers actual notice to appellee and 

his agents, Lyman Baird and Francis Bradley, “of its 

‘¢‘ purpose and contents aforesaid at and before the date © 

“of the said bond of James M. Marshall to said Bradley, 

‘and the signature by respondent of the deed of trust to 
“ said Baird.” 

It further states the understanding and agreement be- 
tween herself and husband, that the land in question 
should be and remain the family home, and be kept free 
from any risk of the business of her husband, that of a 
real estate dealer and agent, and in nowise incumbered 
by her and her husband, or either of them; of all which 
complainant had notice; that the deed to Thomas E. 

~ Marshall (18) was made in contemplation of such mar- 
riage and of such separate use; that appellant was then, 
4 | and often since, advised by counsel that the legal effect of 
| the last named deed “ was to deprive respondent and her 
‘husband of all power of disposition or incumbrance 
‘over said land to secure the creditors of said husband, 
‘and she therefore (19) submits to the court that such 
‘was and is the legal effect thereof, and asks the con- 
“ struction thereof by the court.” 
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She further avers that it was not until recently, and 


since the date of the trustee’s deed of [Lyman Baird to 


appellee, that she became aware it was claimed that she 


had, in fact, subscribed her name to the Baird deed of 


trust, and thereby had conveyed her aforesaid homestead 


as a surety for her husband’s debt. 
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The answer (19) further shows that, “ at the date of 


said trust deed to said Baird and for some years previ- 


‘ous said Baird and Bradley were and had been engaged 


at Chicago, in the business of loaning money for capi- 
talists upon real estate security, and as such loan agents 


represented, among others, the complainani in this case; 


‘and that her said husband was, during the same period, 


actively engaged in his aforesaid business, and making 
frequent sales and incumbrances of real estate on his 
own behalf and for various parties for whom he was 
acting as agent, in the course whereof respondent ‘was 
occasionally called upon to sign deeds, always, however, 


supposing them to relate to other lands than those men- 


‘tioned in said bill, and always supposing such signatures 


‘to be waivers of dower only, or, at ieast to have no 


reference to said homestead land, and that said Baird 
and Bradley at all these times (19) well knew the tenor 
and effect of said marriage settlement deed.” 

The answer further states that appellant is informed 


and beli€ves and so avers “that said deed of trust to 
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Lyman Baird was sent by said complainant, through 
his agents, to the residence of respondent aforesaid for 
respondent’s signature on the 14th day of February, A. 
D. 1872; that in pursuance of authority from the said 
complainant and with his knowledge and approval, and 


without the knowledge or consent of respondent, the 


agents of said complainant caused the said deed to be 
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‘ prepared and presented to respondent for her signature 
“on said day; that at that time respondent was confined 
“ to her bed by sickness, and by reason of such sickness 
‘and the effect of narcotics prescribed by her physicians, 
’ _* respondent was not of sufficient mental capacity to read 
Be “ or understand the said deed if the same had been read 
“to her; that said deed, as respondent has since learned 
‘¢ by inspection was so long and prolix and framed in such 
‘ technical language that in respondent’s aforesaid mental 
‘and physical condition it was not possible for her to 
“ comprehend its meaning and effect.” (21.) 

The appellant’s answer further states that, on being in- 
formed by said James M. Marshall (to whom, as she be- 
lieves and on information and belief avers, the same was 
intrusted by the aforesaid agents of complainant, in pur- 
suance of their authority from complainant, for the pur- 
pose of obtaining the signature of respondent thereto )» 
that said deed related to a lot on Prairie avenue in which 
responde..t and husband were interested, other and differ- 
ent from said homestead lot on Indiana avenue; that, hav- 
ing no reason to disbelieve, but relying upon and _ believ- 
ing the same, and having no knowledge or information to 
the contrary, and no knowledge or information concern- 
ing any pending dealing relating to said homestead, 
respondent at the solicitation of the said James M. Mar- 
shall, unwittingly subscribed her name to the said instru- 

T ment; but she says that, had she known or been informed 
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that said instrument related to her said homestead she 
would on no account have signed the same. 
The answer further shows that she “never gave said 
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‘© James M. Marshall any authority to alienate or incum- 
‘ber. or agree to alienate or incumber said homestead 
“ Jand (22), or to execute or agree to execute on her be- 


8 


« half the said deed of trust; and that whatever he did in 
‘ respect to procuring respondent’s said signature he so 
‘did in pursuance of some authority or direction from 
“ the agents of complainant, as aforesaid, and believes and 
“so states; and so respondent says that said deed of trust 
“to said Lyman Baird ts not her act and deed; 
“that it is wrong and inequitable to hold her bound 
“ thereby in favor of said complainant as the grantee of 
“said Baird, his agent in satd transaction; that said 
‘ Baird was, under the circumstances, as also com- 
‘‘ plainant, put upon inquiry to ascertain whether, in fact, 
“respondent had executed said deed and was bound 
‘‘thereby, and that complainant had notice or the means 
‘of notice of the facts aforesaid.” 

The answer also shows that on the face of the deed 
and bond appellant if bound at all, which she did not ad- 
mit, was not otherwise bound than as a surety and should 
be deemed exonerated by the dealings without her con- 
sent between appellee and James M. Marshall. 

_ The answer states (26) as to the Baird trust deed “ re- 
‘‘spondent believes the same was acknowledged by said 
«¢ James M. Marshall, but she denies that respondent ever 
“ acknowledged the same, and she says that the certificate 
‘in said deed which has recently been shown her pur- 
“ porting to evidence such acknowledgment by her ts, 
“ as to her, wholly untrue and unauthorized by her.” 

The respondent also states the bringing of the forcible 
detainer suit April 25, 1879, that afterward a trial by jury 
was had in such cause “ which was the first opportunity 
“ respondent had to claim her rights in any court and 
+ deny the effect and purport as to her, of said Baird deed 


‘and the validity of the pretended certificate of acknowl- 
edgiment thereon endorsed;” that on such trial res pond- 
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ent introduced evidence and as respondent believes satis- 
fied said jury that said deed was not the act and deed of 
respondent; that respondent had not knowingly signed 
the same, but had signed the same under the repre- 
sentations aforesaid and that said certificate of acknowl- 
edgment was untrue and void; that the said jury 
returned a verdict in favor of the defendants which 
at the suggestion of the court was modified and 
entered as a verdict of guilty as to respondent’s husband 
and not guilty as to this respondent; and which verdict was 
afterwards, as respondent believes, vacated by said court 
not because of any error of said jury in so finding, but in 
order to give said complainant a second trial in analogy 
to actions of eyjectment—that complainant nas taken the 
benefit of said order of vacation—that said case at law 
is still pending in said court and respondent and her hus- 
band harassed at the same time with the present suit 
which double proceeding she submits (27) 1s inequitable 
and improper and that the present cause should be dis- 
missed for that reason, or at least stayed till the determi- 
nation of said detainer suit; from all which matters (28) 
and the other proofs in this case it will appear that re- 
spondent is not in equity bound as having executed said 
deed, etc., etc. 

THE ANTENUPTIAL DEED REFERRED TO IN THE ABOVE 
ANSWER bore date November 21, 1860. It is set out at 
large in the record (464). We ask the court’s attention 
to its entire tenor and effect as there exhibited. It wit- 
nesses that in consideration of the sum of one dollar, and 
for the purpose conveying the premises upon the trusts 
thereinafter to be named, concerning the same, the 
grantor conveys the premises in question by the descrip- 
tion of “lot twelve and the south twelve feet three and 
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‘¢ one-half inches of lot thirteen in block three in William 
“ Jones’ Addition to Chicago, being forty feet front on 
“ Indiana avenue in said city of Chicago,” to hold IN 
TRUST that he, the trustee, his heirs and assigns “ shall 
“and will from time to time, let and demise said premises 
“ and recover and receive the rents and income thereof and 
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‘ pay over the same as and when received, into the hands 
“of Susan C. Larmon, of said city of Chicago, or to such 
“other person or persons as she, in writing under her 
“ hand from time to time, may authorize, appoint and em- 
“ power to receive the same, or at her option to permit and 
“ suffer her, the said Susan C. Larmon, to occupy and en- 
“yoy the same, or to let and demise said premises or any 
“ part thereof, and to take and receive the rents and in- 
“ come thereof during all the time of her natural life, for 
“her own separate use and support, so that the same shall 


wr 


‘not be in the power or liable to the debts, control or en- 


- 


‘gagements of any future husband of the satd Susan C. 
“© Larmon, she paying all taxes and assessments thereon 
‘¢ and all proper and necessary repairs thereof, and upon 
‘ the receipt of such rents and income to make, execute 
‘and deliver in her own name, any and all necessary and 
‘“ proper receipts and acquittances therefor and the re- 
‘‘ ceipts and acquittances so given by her or the receipts 
“of such person or persons as she may in writing au- 
‘ thorize, appoint and empower to receive the same as 
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‘ aforesaid notwithstanding any coverture or whether she 
‘¢ will be covert or sole, shall be deemed and held to be 
«¢ good and valid discharges in law, for all purposes what- 
“¢ soever.”’ 


The trusts above expressed, relate: 


-t. To making leases and collecting rents by the 
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trustee, and payment of such rents into the hands of the 
wife or her appointees; 

2. To permitting the wife to occupy; or, 

3. Herself, to let the premises and receive the rents 
for her natural life; 

4. For her separate use and support, so that the same 
shall not be in the power or liable to the debts, control or 
engagements of the future husband. 

Upon the death of the wife there were limitations in 
trust in favor of the issue of the intended marriage, viz. 
(467): 

‘¢ In case said Susan C. Larmon shail at her decease 
« leave surviving her child or children of her, said Susan 
«© C, Larmon by her intended marriage to the said party 
‘“‘ of the first part, then the said party of the second part 
“to hold said premises in trust to and for the only proper 
“ use and benefit of such child or children until he, she or 
«they, and each of them shall have attained the age of 
‘twenty-one years, or until the survivor or survivors of 
‘such children shall have attained the aye of twenty-one 
‘years, then by a good and sufficient deed of convey- 
*¢ ance, to convey said premises to such child or children, 
‘and such issue of such child or children as may then be 
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« deceased, as tenants in common,” etc. 

Following this provision for the children of the mar- 
riage are other and contingent limitations in favor of Su- 
san E. Marshall, a sister of the trustor, and Ophelia K. 
Larmon, his sister-in-law, to take effect upon failure of 
issue by the marriage. (468.) : 

This clause was as follows: 

« And in case the said Susan C. Larmon shall not at 
‘‘ her death leave surviving her any child or children by 
<¢ her said intended husband, or the issue of a deceased 
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hold the said premises in trust for the use and benefit of 
-« Susan E. Marshall, of Chicago, aforesaid, for and dur- 
“ ing the full term of her natural life, in case she shall 
‘ survive the said Susan C. Larmon. And in case the 


‘ said Susan C. Larmon shall depart this life without is- 


“sue by her intended marriage, and the said Susan E. 
‘ Marshall shall not survive the said Susan C. Larmon> 
‘ then the said party of the second part shall hold the 
“said premises in trust for the sole use and benefit of 
“ Ophelia K. Larmon, of Chicago, aforesaid, for and dur- 
“ ing the full term of her natural life.” 

In case Ophelia K. Larmon should survive Susan C. 
Larmon and Susan E. Marshall, and in case of the de- 
cease of Susan C. Larmon without issue by the mar- 
riage, and of the decease of Susan E. Marshall and 
Ophelia K. Larmon, the deed further provides, “then and 
“immediately thereafter the said party of the second 
“ part shall reconvey the said premises to the said party 
‘¢ of the first part, his heirs or assigns.” 

The antenuptial deed was also executed by Thomas E. 
Marshall, the trustee, and contains his covenant, with the 
trustor, and with all the beneficiaries, « faithfully to per- 
‘¢ form and fulfill the trusts aforesaid, and every part there- 
“of, according to the true intent and meaning of the 
“ deed.” Such covenant is declared to be binding upon 
the trustee, his heirs, executors, administrators and as- 
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signs. 
It was duly recorded in Cook County on November 
21, 1860. The fire of 1871 having intervened, it was 
re-recorded April 5, 1877. (470.) 
The usual general replication appears to the above 
answer (29). 


child or children, then the party of the second part to 
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THE CROSS-BILL OF APPELLANT (31), embraces: 
the substance of the averments of her answer, and 
therefore needs not a fuller statement than is given be- 
low. 

It shows more in detail the course of dealing between 
the husband of appellant and Messrs. Baird & Bradley, 
agents of appellee; that in the course of such agency “and 
“ with the authority of said Paxton, said Baird & Brad- 
“ ley, on or about February 13, 1872, as your oratrix is 
‘informed and believes, and so states, agreed for said 
«Paxton, with said James M. Marshall, to lend said Mar- 
‘shall of the moneys of the said principal the sum of 
“$5,000, and to extend a previous loan of a like amount 
“for the term of five years from that day, and to take 
‘¢ from said Marshall his bond for payment of ten thous- 
‘¢ and dollars, payable in five years thereafter, to be se- 
“ cured by a trust deed of said homestead property, to be 
‘¢ executed by said Marshall and your oratrix, according 
‘to the directions and under the supervision of said Pax- 
‘¢ton, through his said agents, Baird & Bradley; ” that 
such loan of $5,000 so to be extended, fell due on the 13th 
day of February, 1872, and was secured by a certain deed 
of trust, purporting to be signed and acknowledged before a 
notary by said James M. Marshall and your oratrix, but 
which, as she is informed, was released by said Baird 
and Paxton, at the instance of said James M, Marshall at 
or about the time of such extension, which release was 
without the knowledge or consent of your oratrix, and 
which deed of trust, although signed, was never acknowl- 
edged bv her, or in anywise binding as her act and deed. 
(33-) 

WITH REGARD TO THE CIRCUMSTANCES UNDER WHICH 
SHE WAS INDUCED TO SIGN THE BAIRD TRUST DEED, AP- 
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PELLANT’S CROSS-BILL shows that under the loan agree- 
ment or negotiation between appellee’s agents ‘( Baird and 
Bradley) and her husband, appellee (by his agents) pre- 
pared and assumed the duty of preparing and taking the 
securities relating to appellee’s loan to her husband; that 
appellee employed said James M. Marshall as his agent 
for the purpose of calling upon your oratrix and obtain- 
ing the signature and acknowledgment of your oratrix, 
at her residence, to said proposed deed of trust as so pre- 
pared; that, as was well known to said Paxton and his 
said agent, your oratrix had no part in or knowledge of 
said matter and had not in anywise employed said Baird 
and Bradley or James M. Marshall in relation thereto, or 
in relation to the preparation or execution of said deed of 
trust; and in fact was confined at her residence by severe 
illness, incapacitating her from any business and rendering 
her unfit and unable to comprehend the meaning of said 
deed, either of reading or hearing the same read. 

The cross-BiLu further shows that at and before Feb- 
ruary 12, 1872, appellee and his agents were aware of 
the trusts of the antenuptial deed of November 21, 
1860. [Setting them out substantially as above. | 

On information and belief the cross-bill states that 
TrHomaAs E. MARSHALL, ON oR ABOUT May 18, 1861, 
made a paper purporting to be a deed to oratrix which 
bore date on that day “and by some one without the au- 
« thority or knowledge of your oratrix’ was recorded in 
« said Cook county records and purported to convey, as 
«she is advised, the legal title of said premises to your 
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‘oratrix, but your oratrix shows that she had no knowl- 
‘edge of the execution of said purported deed till re- 
“cently and that she never received the same and that 
‘the same NEVER TOOK EFFECT BY DELIVERY TO YOUR 
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“ ORATKIX; and she submits that it was not competent for 
‘¢ said Thomas E. Marshall so to surrender said trusts, 
“ and that the same are still in force.” ( 36.) 

She shows her continued actual residence on the prem- 
ises, and her ignorance until recently of appellee’s claims; 
that on FEBRUARY 14, 1872, “ being confined to her bed 
“ by sickness (38), under the influence to a considerable 
“ extent of medicines prescribed by her physicians, and by 
“ such sickness and medicines incapacitated as aforesaid 
“ from properly understanding any business affair,she was 
‘“ requested by the said James M. Marshall, acting as 
‘agent aforesaid for said Paxton, to sign the aforesaid 
“ deed of trust to secure said bond of $10,000 so agreed 
“to be made by said Marshall; that not understanding or 
“ having ability to understand the said deed, which was 
‘and is complicated and prolix and drawn in technical 
“ Janguage, your oratrix before signing it inquired as to 
“its nature, and was told by her husband that it related 
“ to a piece of land on Prairie avenue (other than said 
‘‘ homestead lot), upon which information and relying 
“tnereon your oratrix signed the deed and dismissed the 
‘matter from her mind; and she shows that had she been 
‘told the real nature of said deed she would have refused 
“ to sign the same.” 

‘ And your oratrix is informed and believes and so 
‘<avers the fact to be, that immediately after your oratrix 
‘¢ signed said paper or deed, and before 10 o’clock that 
« day said Paxton, by his agents Baird and Bradley, re- 
‘¢ ceived said deed from said Marshall and disbursed a 
“ large part of said loan of $5,000 to him; that at that time 
“ said deed, as your oratrix is informed and so states, bore 
‘ upon it a supposed and pretended certificate of acknowl- 
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edgment, purporting to show that on that day your 


16 


“ oratrix had appeared before the notary making it, and 
“ made acknowledgment of such deed, whereas, in fact, your 
‘ oratrix had remained sick in bed, and had made no such 
“ crazy |or any] acknowledgment of said deed, nor seen 
_« said notary, nor had any information touching said loan 
“ or said deed of trust; (39) and, on information and be- 
“ lief, she says that from the circumstances aforesaid, and 
“ others said Paxton had notice that your oratrix in sign- 
‘ing said deed was not aware of its nature, and supposed 
“it to relate to said Prairie avenue property, and had 
‘+ not acknowledged said deed, and would not have signed 
“it had its real nature been stated to her.” 

THE CROSs-BILL (40) shows tha t at all times during her 
coverture appellant was under the belief, derived from 
advice of counsel and friends, frequently given her, as 
well as. from her own understanding of said deed, of No- 
vember 21, 1860, that the Indiana avenue premises were 
inalienable by her for any purpose whatever, and that her 
only power over them was that given her in said deed; 
and that, therefore, “the deed to said Baird is, so far as 
‘¢ your oratrix and her said children are concerned, void 
‘ and of no effect, and should be so declared in a court 
“ of equity.” . 

And oratrix “submits that if said deed to said Baird 
‘¢ was not void, as to her, it was, at all events, the duty of 
‘¢ said Paxton and his said agents to see that the proceeds 
“thereof were applied, according to the aforesaid deed 
“of November 21, 1860, to the benefit of your oratrix, 
‘“ which was not done, but said proceeds given to said 
‘James M. Marshall, and that, in that view, it was a 
‘“ great wrong upon your oratrix and her children, for 
‘ which said Paxton and his agents are responsible, to ap- 
*¢ ply the said proceeds to the debts and for the benefit of 


RE EE oe 


A Oe re meee mn 


17 


«¢ said James M. Marshall, without your oratrix’ knowledge 
“ or consent, which was done; and afterwards to seek to 
«¢ divest your oratrix and her said children of said property, 
‘¢ and oust them from said homestead, which is now sought 
“to be done under color of said deed to said Baird.” (41.) 

She refers (45) to the forcible entry suit, to the claims 
of appellee, under the Baird trust deed and the fore- 
closure deed to appellee, and shows that they have oper- 
ated as a serious cloud upon the title of appellant and her 
children 
husband, James M. Marshall, departed this life July 1, 
1880. 

The cross-bill concludes with a prayer that the Baird 
trust deed and all right and title of appellee thereunder 


that, after an illness of several months, her 


be, as to appellant, removed as a cloud upon her title, and 
for injunction and general relief. 

September 21, 1880, the ANSWER OF APPELLEE Is filed 
to the above cross-bill (49). 

Appellee states that February 13, 1867, he loaned James 
W. Marshall $5,000 payable in five years thereafter, and 
took as security therefor a deed of trust from Susan C. 
Marshall and said James M. Marshall of the premises in 


- question to one Lyman Baird, which trust deed was duly 


acknowledged by said Susan and James; that when said 
sum became due said James M. Marshall desired to make 
a loan from said Paxton of $10,000, to consist of the 
$5,000 already loaned and an additional sum of $5,000, 
and thereupon on or about the 13th day of February, 1872, 
the said Baird executed .a release of said trust deed, dated 
February 13, 1867, and the said Paxton delivered to said 
James M. Marshall the additional sum of $5,000, which 
with the sum of $5,000 already loaned, made the sum of 
$10,000 owing to said Paxton from said James M. Mar- 
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shall and for which said James M. Marshall executed a 
bond and coupon interest notes and to secure which the 
suid Susan C. Marshall and James M. Marshall ssoned, 
acknoxledeed and delivered a trust deed of said premises 
to said Baird dated July 13, 1872; that the said Susan C. 
Marshall knew perfectly well what property was conveyed 
by said trust deed and for what purpose it was conveyed; 
that the statement in said cross-bill that she supposed 
said trust deed of February 13, 1872, conveyed property 
on Prairié avenue and not the property in question, and 
that her husband so stated to her, are as the defendant 
believes a mere pretense gotten up to defraud him of said 
$10,000. 

And this defendant admits that the firm of Baird & 
Bradley acted as his agents in the above transactions, but 
denies that (51) the said James M. Marshall acted as his 
agent in procuring said Susan to sign said trust deeds, or 
either of them or for any purpose whatever. 

The answer denies that on or before February 12, 1872, 
appellee «knew of the trust deed from James M. Mar- 
‘¢ shall to Thomas E. Marshall, and denies that the said 
« Susan did not know until recently of the execution of 
“ the deed of said premises from Thomas S. Marshall to 
“ herself; and that the same was never delivered to her: 
«and appellee (52) demies that from any circumstances 
“ he had notice that said Susan in signing said trust deed 
‘of the r3thof February, 1872, was not aware of its nature, 
‘and supposed it to relate to Prairie. avenue property, 
‘and had not acknowledged it, and would not have 
“signed it had its real nature been stated to her, but, on 
“the contrary, this defendant avers that he believed 
‘and had every reason to believe that said Susan signed 
“said trust deed and acknowledged it, knowing per- 
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“ fectly well what property it conveyed and for what pur- 
“ pose it was given.” 

THE ANSWER TO THE CROss-BILL further states (52, 
53) “that the deed referred to in said cross-bill or a deed 
“from Thomas E. Marshall to said Susan C. Marshall, 
“ conveying said premises and dated May 18, 1861, was 
‘a deed from said Thomas E. Marshall, Susan E. Mar- 
‘ shall and Ophelia K. Larmon, as grantors, to said Susan 
«© C. Marshall, as grantee, and conveyed to said Susan 
«© C. Marshall the premises in question, discharged of the 
“trusts set forth in the deed of trust of said premises 
“from said Sfames Al. Marshall to Thomas EF. Marshall; 
«that said deed from said Thomas E. Marshall, Susan 
«EK. Marshall and Ophelia K. Larmon to said Susan 
‘© C. Marshall was dated May 18, 1861, was witnessed 
“ by said James M. Marshall, and was delivered to said 
“ Susan C. Marshall on the day of the date thereof, and 
‘“ was recorded in the recorder’s office of said Cook 
“ county, dy direction of said Susan C. Marshall, on the 
« 21st day of May, 1861; that said Thomas E. Marshall, 
‘“ by deed dated May 25, 1861, and recorded in said 
“ recorder’s office July 14, 1866, made a further convey- 
‘ance of said premises to Susan C. Marshall, for the 
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‘‘ purpose of correcting a supposed informality in said 
“deed of May 18, 1861, which said deed of May 25, 
“« 1861, was delivered to satd Susan C. Marshall on the 
“ day of the date thereof.” 

The defendant (54) admits that at and before the date of 
the Baird trust deed of February 13, 1872, he knew “ that 
“the premises therein mentioned were occupied by the 
«‘ family of said James M. Marshall as a homestead.” 

The ANSWER TO APPELLANT'S CROSS-BILL states (54) 
that the time of payment of the bond of February 13, 
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1867, for $5,000 secured by trust deed of the premises 
of that date, WAS NEVER EXTENDED, but [the bond] was 
GIVEN UP and a release made of the trust deed given to 
secure the same ON THE RECEIPT FROM JAMES M. 
MARSHALL of the $10,000 bond of February 13, 1872, 
and the trust deed to secure the same ON THE REPRESEN- 
TATION OF SAID JAMES M. MARSHALL, that the trust deed 
last named of February 13, 1872, was duly executed and 
acknowledged by the said James M. Marshall and Susan 
C. Marshall and was a valid and subsisting lien on said 
premises. 

It is further admitted (55) that the forcible entry suit 
“ is still on the common law docket of this court.” 

The replication of appellant to the above answer was 
filed October 2, 18So. 

The court had ordered a REFERENCE TO A MASTER IN 
CHANCERY on the bill July 10, 1880 (30), at which time 
leave was given to file the above cross-bill and the death 
of James M. Marshall suggested upon the record. On 
October 4, 1880, the master was ordered (62) to take 
proof and make report “ touching the matters in: said 
‘¢ cross-bill alleged.” May 3, 1882, the master made his 
report upon bill and cross-bill. It is brief (63 and 64). 
It is: 1. ‘That the allegations of the bill are fully sus- 
‘* tained by the proof.” 2. “That the deed dated Feb- 
‘“ruary 13, 1872, purporting to have been signed by 
‘*James M. Marshall and Susan C. Marshall, his wife, 
‘“ was in fact executed, acknowledged and delivered as in 
‘¢ said bill charged, and is a valid and subsisting lien upon 
“ the interest of said Susan C. Marshall in the premises 
«therein described. I therefore recommend that the 
“ prayer of complainant’s bill be granted, and that the 
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‘© defendant, Susan C. Marshall, be decreed to deliver to 
“ the said complainant the possession of said premises.” 

This report was accompanied by the testimony and ex- 
hibits taken and produced. 

The appellant, on May 15, 1882, filed her EXCEPTIONS 
to the above report (65). They were: 

Exception 1. The master reports that the material 
allegations of said Paxton’s bill have been, when they 
have not been proved in the evidence in said report, re- 
ferred to and thereto attached. 

Exception 2. The master reports that the deed of 
trust to said Lyman Baird was, in fact, executed and ac- 
knowledged by said Susan C. Marshall and James M. 
Marshall, when such fact is not alleged in said bill, * and 
is denied in the answer and cross-bill of Susan C. Mar- 
shall, and is not proven in said evidence, but is wholly 
disproved therein. 

Exception 3. For that having found that the deed of 
trust was so executed and acknowledged by James M. 
Marshall and wife, and was a valid and legal conveyance, 
according to its purport and the purport of the certifi- 
cate of acknowledgment thereto attached, the said master 
has erred in his said report in recommending to this 
court that the legal remedy of said Paxton, under his said 
deed, be enforced in this cause by a decree ejecting said 
grantor, Susan C. Marshall, from the lands in said deed 
mentioned; and has further erred in not recommending 
_ the dismissal of said Paxton’s bill, in accordance with the 

* An inadvertence in drawing the exceptions; the bill, as it then 
stood, states that appellant so “ claimed” and appellee offered to allow 
the benefit of the $1,000 homestead exemption, but his bill contained 
the allegation already noted, that the deed was acknowledged by hus- 


band and wife. The answer to appellant's cross-bill repeats that alle- 
gation (50). 


Tules of this court and the act of Congress in such case 
provided for want of jurisdiction in this court to hear the 
same, as it ought to be, on the facts reported by him, if 
the same be true. | 
Exception 4. (66.) For that the said master has 
omitted to make any report as to the facts or law relating 
to said Susan C. Marshall’s cross-bill, and the evidence 
sustaining the same, although the said matters were re- 
ferred to him by this court, and are necessary to the 
proper hearing of this cause; and especially for that said 
master has omitted to report whether or not it is true, as 
alleged in said cross-bill, that said Susan C. Marshall was 
not a party to the loan negotiation in said cross-bill men- 
tioned, and was ignorant of the same until the detainer 
suit in said cross-bill mentioned; and whether or not said 
Paxton’s agents entrusted said James M. Marshall with 
the deed of trust as the agent of said Paxton to procure 
the signature of Susan C. Marshall; and whether or not 
said Paxton was and is responsible for the misrepresenta- 
tion, and deceit by which said Susan C. Marshall was _in- 
duced to sign said deed; and whether or not said Susan 
C. Marshall was ignorant of the real nature of said deed, 
and of the nature of said business; and whether or not she 
was then incapacitated from understanding the nature of 
said deed, or protecting herself by examining the same to 
the extent alleged in her cross-bill; and whether or not said 
deed is in equity binding upon her under the circumstances 
disclosed in the evidence; and whether or not said deed to 
Thomas E. Marshall is still in force; and whether or not 
the supposed deed of February 13, 1872, is void for 
lack of any power in Susan C. Marshall to make the 
same; and whether or not said Paxton had actual notice 
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of said deed of November 21, 1860, and of the lack of 
power aforesaid, and of the fact that said premises were 
occupied by Susan C. Marshall as her homestead, and 
that of. her children, under the deed of trust last named; 
and whether or not it was the duty of said Paxton (if said 
deed of February 13, 1872, was within the power of said 
Susan C. Marshall to make) to see to the application of 
the proceeds for the benefit of the said Susan and not wil- 
fully and without her knowledge and consent to pay them 
over to said James M. Marshall, with notice that he was 
using them in his individual capacity; whether or not 
said Paxton is continuing said detainer proceedings as 
alleged; whether or not said deed of trust (Baird) should 
be removed as a cloud as prayed in the cross-bill, and 
whether or not divers other material allegations in said 
cross-bill are true as therein stated; prayer for judgment 
upon said report, and that the cause be recommitted to 
the master under special directions in that behalf, or that 
such other order, etc. 

July 18, 1883, the APPELLEE AMENDED HIs BILL in the 
marner above stated as to the acknowledgment (71) and 
the cause came on to be further heard. On such hearing 
the court overruled all the exceptions of appellant to the 
master’s report and confirmed such report, “except as to 
“so much thereof (74) as finds that Susan C. Marshall 
‘ acknowledged the trust deed described in the bill of the 
“ complainant, James W. Paxton, as to which part thereof 
“said exceptions are sustained.” The order (75) also 
appointed three commissioners to appraise the value of the 
premises, and if the premises could be so divided as to set 
off so much thereof, including the dwelling house, as in 
their opinion should be worth $1,000 to the appellant for 
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a “homestead,” and in case the value exceeded $1,000, 
and the same could not be divided, to make and sign an 
appraisement and report their proceedings for the further 
action of the court (76). 

The ‘commissioners reported, July 19, 1883 (78), an 
appraisement of $12,500, and that the premises “ cannot, 
<¢in their opinion, be divided so as to set off a homestead 
‘© of the value of $1,000 to said Susan C. Marshall with- 
“ out injury to the interests of the parties.” 

July 24, 1883, the cause was further heard and THE 
FINAL DECREE OF THE COURT ENTERED (79). It recites 
the report of the commissioners and confirms it. It pro- 
ceeds, “ And it appearing to the court that said James 
« W. Paxton is entitled to the possession of said premises 
“and the rents, issues and profits thereof for and during the 
“patural life of the said Susan C. Marshall upon the pay- 
‘ ment into court for the use of the said Susan C. Marshall 
“the sum of $1,000 for her homestead in said premises. It 
“is ordered, adjudged and decreed that the said James 
‘W. Paxton,within ten days from the entry of this decree, 
‘¢ pay into court for the use of the said Susan C. Marshall 
‘the sumof $1,000 for her homestead in said premises, 
‘and also pay to the clerk of the court $10 for clerk’s 
‘commissions; that the said Susan C. Marshall and all 
‘persons claiming through or under her since the com- 
“mencement of this suit deliver to the said James W. Pax- 
“ton within twenty days from the receipt by said Susan C. 
‘¢ Marshal or her solicitor of notice that said sum of $1,000 
‘has been so paid into court, the possession of said prem- 
‘ises, to wit: lot 12 and the south 12 feet 34 inches of lot 
“13 in block 3 in William Jones’ Addition to Chicago, in 
<<Cook county,[llinois; and that upon the failure of the said 
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«© Susan C. Marshall to so deliver possession of said 
“ premises the said James W. Paxton have a writ of 
“ assistance therefor. It is further ordered, adjudged and 
“decreed that the said James W. Paxton pay one-third 
“ of the costs of this proceeding and that Susan C. Mar- 


“ 


‘shall pay two-thirds of the same, and that execution 


“ 


‘issue therefor respectively; and that the cross-bill of 
¢ said Susan C. Marshall be dismissed.” 

April 18, 1884, Susan C. Marshall, by her present 
name of Susan C. Knight, appealed to this court and filed 
her bond (82, 83). 
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after the -marriage, they built upon it their dwell- 
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Errors ASSIGNED. 


Appellant assigns as error that the Circuit court erred 
in decreeing any relief whatever on appellee’s bill; and 
again erred in dismissing, as above stated, appellant’s bill 
for want of equity; also that that court erred in overruling 
the appellant’s exceptions to the report of the master; 
that it erred in not setting aside the Baird trust deed as 
to appellant, upon one or more of the grounds stated in 
appellant’s answer, and cross-bill, which included lack of 
power in appellant to convey; misrepresentation to her of 
its nature and other equities as above; also that the court 
erred in holding that the appellee’s bill, either before or 
after its amendment, showed on its face a case of equitable 
cognizance, or any other cause of action than a legal right 


of entry upon land. 


A more specific consideration of these alleged errors 
will be necessarily involved in the brief. to be subjoined. 
The above abstract will present the questions involved in 
the appeal, and the mnonner in which they arise: 

Susan C. Larmon, then a single woman of about seven- 
teen years of age, was living at Chicago in November, 
1860. She was soon to marry, and November 22d of 
that year did marry James M. Marshall of that city (86a). 
In contemplation of their marriage, and the day before it 
took place Mr. Marshall executed to his brother, Thomas 
E. Marshall, the TRUST DEED OF NOVEMBER 21, 1860, 
which, as we have seen, was put on record the day of its 
date. Its contents have been stated, ante, p. 9. 

The property conveyed to Thomas E. Marshall had 
been visited and selected by husband and wife before their 
marriage ($7) as the site of their future home. Shortly 
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ing; it became the abode of the appellant and her hus- 
band. Children, six in number, were there born to them 
——the eldest being about nineteen years of age at the 
time the evidence was given in 1880. Their father died 
there in July, 18So. | 

In fact, this house and lot, the same covered by the 
Baird trust deed, remained the homestead of appellant 
and her family, according to the intents of the antenup- 
tial deed, from about the time of her marriage down to 
the date of the decree which thrust the family out. Prior 
to the suit at Jaw in detainer, by appellee, in 1879, no one 
had, to appellant’s knowledge, calied in question her right 
to continue in occupancy during her natural life, protected 
by the same trusts upon faith of which the marriage had 
taken place in 1860. 

During that period the legislation of the state had been 
modified by statutes enlarging the capacity of married 
women in respect to conveyances of their: property and 
in other respects, but the statute book of Illinois had been 
amended by no law impairing the validity ‘of such trusts 
as those on which appellant rested her consciousness of 
safety and peace. This dedication of the property to the 
uses of the antenuptial deed was, therefore, prompt, pub- 
lic and continuous. The deed itself, spread upon the 
records as soon as executed, and the possegsion of appel- 
lant under it, made her rights unmistakable as a matter 
of actual notice to all concerned. 

THE BUSINESS OF JAMES M. MARSHALL, from his mar- 
riage to his death, was that of real estate agent and dealer 
in Chicago. He is shown to have been actively engaged 
in his business, and to have carried it on extensively, both 
as agent and on his own account. That he needed con- 
siderable sums of ready money in his affairs is very evi- 
dent; that he conceived, at an early day, the plan of facil- 
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itating the raising of money for his business uses, by the 
record of such a deed as would be deemed to extinguish 
the trusts of the antenuptial deed is also evident. He 
intended to place the property, so far as the records were 
concerned, in his wife’s name, subject to disposition by 
their joint deed, in the usual way. 

He proceeded to the execution of this intention on May 
1861. Its accomplishment did not in his view require the 
consent or knowledge of his wife, and, in fact, she was 
neither consulted nor notified. 

THE DEED OF May 18, 1861, was put on record. It 
was drawn in the handwriting of James M. Marshall, and 
was signed at his office (230). This is the paper which 
is pleaded by appellee in his ANSWER TO THE CROSS-BILL, 
as a conveyance to Susan C. Marshall of the premises 
“discharged of the trusts set forth in the deed of trust of 
“said premises from said FJames Ml. Marshall to said 
“« Thomas FE. Marshall.” (52.) 

Thomas E. Marshall and the other signers (Susan E. 
Marshall and Ophelia K. Larmon), were shown this deed 
before the master, and their testimony is in the record, 
together with that of appellant. May 25, 1861, Mr. 
James M. Marshall procured the signature of his brother 


toa sort of supplemental deed explanatory of the deed of 


May 18, 1861. This deed appears in full at page 454. 
Upon these two deeds, and the extrinsic testimony, two 
questions arise for the consideration of the court. 1. 
Do they, as matter of law, and on the assumption of a 
valid and actual delivery to the appellant, operate to dis- 
charge the trusts of the antenuptial deed? This will be 
argued hereafter, as a question of title. 2. Were they 
ever delivered to appellant? It is obvious that a negative 
reply to either question leaves the trusts of the ante- 
nuptial deed in force, so far as these deeds are concerned. 
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AS TO THE QUESTION OF DELIVERY TO APPELLANT. 


THoomas E. MARSHALL: 


This witness (228), the brother of James M. Marshall, 
was in 1860 a resident of Chicago; a conductor on a city 
horse railway; he is shown and identifies the deed of 
May 18, 1860 (Ex. B.); acknowledges his signature; 
says he: “ never read it overat all;” but remembers sign- 
ing it; he does not know exactly the circumstances (230) ; 
says: “I came to his office; my impression is he asked me 
“to come to the office, or sent to me that he wanted to see 
“me. I came to the office 97 South Clark street, room 
“number 8, in old Larmon Block, fronting on Clark street. 
“ When I got there he asked me to sign this paper. I told 
“him I didn’t want to sign anything that would do me any 
‘harm. He said it would not, and I signed it and walked 
“+ out—-‘ he’ meaning James M. Marshall.” 

Witness recognizes the handwriting of the deed as that 
of James M. Marshall; is acquainted with his writing and 
has seen him write; that is the substance of what took 
place on that occasion. Witness had two or three words 
with him about it (231), and signed it and walked off. 
Witness left the deed with James M. Marshall, “ right in 
“ front of him sitting at the desk.” Witness thinks his 
uncle, James Larmon, was present on the opposite side 
of the room, “ but had nothing to do with him”; remem- 
bers no other person as present; thinks Mrs. Susan C. 
Marshall was not present; does not think she was; 

Witness left the deed (231) and came away. The 
witness says he “never did anything with regard to 
“ delivering the deed to anybody; exercised no control over 
“the deed after that; dropped the subject at that time; 
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“never read the deed; something about property; I never 
‘read the whole contents; I was in a hurry to get on the 
“cars again. (232.) He told me it was a deed of a piece 
“of property something like that. I was then actively 


‘employed by the horse-car company as conductor.” 


On Cross-F-xamination. 


The witness states: “I have been working on the 
North-Western railroad for twelve or thirteen years, 
and never was at their (the Marshalls’) house very 
‘often; nobody talked with me about this for twenty 
years; it was first mentioned to me not a great while 
ago; Mrs. Marshall came to me about it; he (James M. 
Marshall) folded it (the deed) up and stuck it in his 
desk; I left it there for him to do what he saw fit. 
(234.) He asked me to sign and I did so; I had an in- 
terest so far as his own welfare was concerned. If I 
could do him any good I would do it. I felt friendly to 
‘my brother and disposed to do any act of kindness I 
could. I didn’t have a cent of interest; of course I had 
been associated with him more or less ever since I came 
here; I went into his office first when I came here, and 
collected rents for him (235), and rented houses and 
built sidewalks, and doing everything else necessary for 
the property he was agent for; of course had no ill-will 
‘against him; if I had I never could have signed it; was 
‘not aware I had any interest or title in the property 
described in the deed.” | 
On re-direct the witness states: “I didn’t read it because I 
«had been in the habit of delivering these things around the 
“city, them great long fixtures of real estate abstracts and 
“titles. It would take a man half a day to read one. I 


« didn’t suppose it was necessary and he told me; I 
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‘took that on trust (236). I never said a word as to 
‘what should be done with the deed” (237). 

On recross-examination the witness adds: “« My own 
‘ inclination( 238) my notion, was to sign it to get it out 
‘of the office. He asked me when I came to the office, 
« he says to me, ‘ Tom I want you to sign a paper here 
“ for me—some papers.’ Well, says I, what do you 
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‘want me to sign those papers for? ‘ Well,’ says he, 
“ they are legal and they are all right and I want you to 
“sign them.’ And I says to him, I don’t want to sign 
“ anything that will get me into any trouble and he says, 
“ ‘they will not get you into any trouble.’ I said then all 
“right; and signed paper, of course, and left it on the 
‘ table and left him with the paper in front of him.” 


As to the supplemental deed of May 25, 1881, which 
is found at large in the record (454), the same witness 
identifies his signature and states (258) that the written 
part of the deed is in the writing of his brother James M. 
Marshall—*« I could tell that in Jerusalem”—the deed was 
never in possession of Mrs. James M. Marshall “ that I 
“ know of’’—all the papers I ever signed I left them right 
on J. M. Marshall’s desk. I had nothing more to do 
with them. “TI delivered no papers to no one.” Being 
asked why he signed the deed on this occasion and the 
other one (260), he replies: «« Why he asked me to sign 
‘¢them and I done so, that is all.” Being asked what 
communication he had had with Mrs. James M. Marshall 
on the subject he replies, “I had none.” So far as he 
knows there has been no delivery of this deed to her. 

On cross-examination he states that the deed of May 
25, 1861, was “executed” in the office of James M. 
Marshall on Clark street at the request of James M. 
Marshall (261), after witness “executed” it he walked 
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right out, leaving the deed in the custody of his brother, to 
do. what he was a mind to with it, that was the same con- 
cerning the other deed-—supposed he had done so—his 
brother |James M.| never mentioned anything to him 
| Thomas E.} about it. Saw him | James M.! frequently ; 
witness supposed the deed had been recorded (262), 
“there was nothing said about it.” : 

Mrs. Susan Ek. WHeerrer, who (as Susan E. Mar- 
shall) was one of the signers of the deed of May 18, 1861, 
states that she had resided in Chicago since 1860; was 
marricd eighteen years ago last month (252), her hus- 
band’s name being Wilham E. Wheeler. She is shown 
the deed above referred to and recognizes her signature; 
thinks she signed the deed iu her brother's office, James 
M. Marshall's, recognizes the writing of the deed as his» 
often saw him write; says she did not deliver the deed to 
Mrs. Marshall; don’t know of any one delivering tt; wit- 
ness says she don’t know what was done with the paper 


when she signed it: « I signed it and left it and didn’t ask 
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any questions. [ don’t remember of any one being 
«+ present; Susan C. Marshall was not present; have had 
* no connection with her about signing this paper; didn’t 
“know anything about it until she wanted to know if 
“that was my signature a few days ago; until that time 
“ T didn’t know it was in existence; Mr. Marshall (J. M.) 
« said nothing at all to me about the contents of the paper; 
‘he asked me if I would sign the paper for him, and he 
“ said he understood it better than I did and I signed it 
‘and asked no questions. He said for me to sign it and 
‘that was sufficient; I did not know what was in the 
“paper (254). 7 left it with Fames M. Marshall; 1 did 
“not do a word after that by way of communicating to 
Mrs. James M. Marshall that I had made this deed 
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“ (255). So far as I know she did not know of the deed 
“having been made.” | 
On cross-examination Mrs. Wheeler states: 


< « T was willing to sign any deed he (James M. Mar- 


ta 


shall) asked me to sign without reference to what the 


“ contents were (256): I had confidence in him; there 
‘ was no one present that I remember.” 
Re-direct. 
“ T know there was no one present but myself; whether 
“ other persons coming in and out of the office or not I 
« don’t Know, of course, but no one I knew was present 
“when I signed it: my brother was older than myself 
, : : * (257)3; my actual experience in matters of law business 
‘ at that ttme had been none at all.” 


OPHELIA K. Nosie, who (as Ophelia K. Larmon) 
was the other signer of the deed of May 18, 1861, states, 
on being shown the paper, that her signature thereto 1s in 
her handwriting; that the deed is in the writing of Mr. 
James M. Marshall (143); wefuess never delivercd the 
deed to Mrs. Susan C. Marshall; dowt know any | thing | 
of such delivery; have an indistinct recollection of sign- 
ing a paper at Mr. Marshall’s office; never signed any 
paper for him but once; I don’t know what it was; the 
paper I signed was not explained to me (144); it was not 
stated that it had any reference to the homestead, 930 In- 
diana avenue. [ had no knowledge when I signed it that 
it related to the homestead premises, 930 Indiana avenue. 
I did not read the paper; it was not read to me: I was -4 
not ‘made acquainted with its contents. Mr. Marshall 
wanted me to sign the paper. He said I want you to 


sign the paper, and [ signed it; was in the habit of doing 


ae eae 


34 


everything of that kind, and had a great deal of confi- 
dence in him; and [ never asked him what I signed; 
didn’t know; never had it in my hands, except to sign it 
(145). Before to-day I had no actual knowledge of hav- 
ing made a deed to Susan C. Marshall of this property 
in controversy; never had any converation with Mrs. 
Susan C. Marshall on the subject of this deed to her. I 
do not know what was done with the deed when I signed. 
it; / did not take it; [let tt alone after that. Mr. J. M. 
Marshall’s office was then corner of Clark and Washing- 
ton streets. He had the usual vaults that real estate men 
have. Ido not know that he had such conveniences at 


his house. 


On cross-examination, the witness stated that the paper 
she signed at the request of James M. Marshall she did 
not take up (157), did not touch; left it for him to do as 


he saw fit with it. 


Susan C. MARSHALL, the appellant, was also examined 
as to the delivery of the so-called “ discharging ” deed of 
May 18, 1861. 

She is shown that paper (88), and is asked to state 
what she knows about it, and when she first had any 
‘“ Knowledge of it; she answers: “I had not any 
“« knowledge of it. [I did not know that it was in exist- 
‘ ence at all—not until after this trial commenced. I think 
‘¢ T saw it through you j addressing the examining counsel, 
“ George L. Paddock,| the first, or I saw it with the 
“papers. Q. You think you saw it through me the 
“first ime you saw it? A. Yes, sir; I never saw it 
“ before. Q. And that was when? A. After the trial 
‘commenced. Q. What trial? A. I don’t remember 
‘the date. Q. Tam asking you what trial you mean? 
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«A. The old trial. Q. Between what parties? A. 
“ Between myself and Paxton. Q. Do you mean the 
“ forcible detainer that was tried before Judge Blodgett 
“anda jury? A. Yes, sir. Q. Then you never saw 
“that deed, as I understand you, until after ‘that suit 
“beganr A. No, sir. Q. / will ask vou whether that 
“ deed was ever delivered to you? A. No, /] never heard 
“ of it.” : 

(89) The witness states that up to the time of this suit 
for the possession of this property, her information in re- 
gard to the state of the title was, that it was held in trust 
for her, “ under that trust deed to Thomas, and she heard 
“ nothing of any other deed affecting that state of title, in 
‘¢ fact, didn’t know there could be one made.” 

The witness also states that she had no custody or 
control of the deed [of May 18, 1861], and never claimed 
any interest or benefit under it. (go. ) 


Susan C. MARSHALL was asked (265): On your former 
examination, I overlooked a paper purporting to be a 
quit-claim deed to yourself, and the same paper, which in 
your presence I have just shown the witness, Thomas E. 
Marshall (the deed of May 25, 1861). I now exhibit 
that paper to you and ask you to examine it, and then to 
say when, for the first time, you saw or had knowledge of 
the same? 

“A. This is the first time I have seen it; to-day. 

“Q Swill ask you whether that deed * * which 
« T will refer to as a deed from Thomas E. Marshall to 
‘ yourself, recorded in book 351 of deeds, page 200 Cook 
“ county records, was ever delivered to you? 

“AL Wo, sir. : 

‘«Q. When, fer the first time, did you hear of such a 
“ quit-claim deed; betore or after the present case? 
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“A. A few days ago, wasn’t it, when ‘I was here? 


You told me there was a deed. The writing is my 


husband's. 


«QQ. What authority, if any, did you give for the ex- 


ecution of this deed by Thomas Ei. Marshall to yeur- 


: self? 


“AL None. 

“«Q. What authority, if any (266), did you give for the 
recording of this deed? 

«AL None. 

“Q. What authority, if any, did) you give your 
husband, James M. Marshall, to receive a delivery of 
this deed, or the other deed that the witness, Thomas 
Ie.. Marshall, spoke of? 

«A. None. 

“Q. What claim, or recognition, if any, have you ever 
made of either of these two deeds? 

«A. None. I didn’t know there was any deeds. 

*Q. Where did Mr. Marshall keep his land papers 


and important papers and documents during his life- 


‘time (267)? 


~& AL -T supposed he kept them in his safe; he had 


oC 
Co 


a large safe in his office. [T never saw any of thern. 

“QQ. Did he Keep them in the house? 

«A. No, sir; he never kept any of them there.” 
On CROss-EXAMINATION, 


The witness stated (268) that she carried on no bus- _ 


iness of her own during her married life. Her husband 


supported the family from his earnings. She never at- 


tempted to look after her own property interests; left the 


management of business affairs to her husband, and at- 


tended herself to the athairs of the house. 


Never talked 
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to Thomas E. Marshall about any business in her life 
(269); never gave him any directions in regard to the 
property mentioned in either of these deeds. 

“«Q. (270) Oras to his being trustee in any way 
‘“ whatever? 

“A. No, sir; but I knew this when I was married; it 
‘¢ was put in trust with Thomas E. Marshall, so I could 
‘¢ do nothing with it—I supposed that was the case. 

«Q. Did you ever request Thomas E. Marshall to act 
“ for you? 

«A. No; he asked me if I was willing, and I said 
“yes, and I supposed he was, and so Mr. Marshall could 
‘do nothing with it nor [ either; that was what I was 
“ told.” 

If there is anything in the evidence in conflict with the 
above testimony of Thomas’ E. Marshall, Susan E. 
Wheeler, Ophelia K. Noble and Mrs. Susan C. Marshall, 
it has escaped the cbservation of appellant’s counsel. 
Prepared by James M. Marshall, the papers are left, in 
1861, in his possession by the signers; he records them 
without his wife’s Knowledge; he keeps them at his 
business office ever since during his life; they are found 
among his papers after his decease; their existence as a 
matter of actual notice to appellant does not appear until 


the present controversy. 


APPELLANT'S COUNSEL ( 314 ) explains how these papers 
and the other deeds and papers came into the case. He 
states “shortly after the commencement of the forcible 
“detainer suit * * * which was begun to the May 
“term, 1879, Mr. James M. Marshall calied at my office 
‘and spoke to me about appearing for defendants in that 


‘case. Shortly after that he left with me a large pack- 


“age of documents consisting of an abstract of title and a 
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‘number of deeds and other papers. Among these papers 
‘‘were the deeds spoken of by the witness Susan C. Mar- 
“shall, a quit-claim deed from Thomas E. Marshall to 
‘© Susan C. Marshall and the other deeds which have been 
“ produced in evidence on behalf of the defendants in this 
“case. That was the first knowledge I had ever had of 
“these papers, and the package has been in my custody 
“and under my control ever since that time to the pres- 
‘ent. I know of no custody of these papers exercised by 
« Mrs. Marshall (315) except that I have from time to 
“ time made use of them in both the detainer suit and the 
“ present chancery proceedings as her counsel.” 


On Cross-EXAMINATION. 


«Q. As I understand you, all of the deeds and papers 
“ which have been produced by Susan C. Marshall or by 
‘you as her counsel in any of the litigations spoken of 
‘concerning these premises were given to you by James 
‘© M. Marshall. 

“A. Yes, sir; that is my recollection. 

«“Q. Shortly after the forcible detainer suit? 

“A. Yes, sir; and [might add that they were given 
“to me at this office in this room by Mr. Marshall, com- 
“ing as I have described.” 


The present inquiry being appellant’s acceptance or 
non-acceptance of the discharging deed of May, 1861, 
how do the other papers thus kept and produced by 
James M. Marshall, bear upon that issue? Speaking of 
these papers generally, we say they afford no evidence of 
such acceptance, because there is nothing in any of them 
nor the attendant circumstances, pointing in any way to 
the idea of acceptance by appellant of that deed. Spe- 


cifically and in series, they are: 
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1. The deed from Joseph N. Barker and wife to 
‘¢ Susan C. Marshall,” bearing date March 14, 1862 (499). 
It is clear from Mr. Barker’s testimony, taken with that 
of appellant (312, 317) that the latter never saw nor 
heard of this Barker deed until the present litigation, and 
that her husband prepared and received it without author- 
ity from, or notice to her in any way. It was an unne- 
cessary deed, conferring no benefit upon appellant or 
anybody else, as the grantors had previously conveyed 
their entire interest to James M. Marshall by a properly 
drawn and authenticated deed (460). True, there is 
a slight difference in the acknowledgment of the later 
deed, in its reference to waiver of the homestead, but as 
the Barkers had no homestead in the premises, the land 
being already the homestead of the Marshalls, this change 
was immaterial. 

2. Another was the quit-claim deed from Carter H. 
Harrison to “Susan C. Marshall,” dated January 13, 
1863 (472.) 

This paper, like the Barker deed, was a _ transaction 
wholly between James M. Marshall and Mr. Harrison. 
Appellant denies all knowledge of it, and there is_ no evi- 
dence that she ever saw the deed or knew of its existence 
until the present controversy. This Harrison deed ap- 
pears to have been recorded April 11, 1863, the very day 
of the record of the N. B. Ives mortgage of April 1, 1863, 
(474,490). This fact leads to the inference that it was 
so recorded as a part of the formalities of that loan. Baird 
& Bradley were the negotiating agents of that, as they 
were of each of the other loans obtained by James M. 
Marshall on the homestead of his wife. (390, etc.) As 
appellant had nothing to do with the transaction, it is fair 
to suppose that Baird & Bradley suggested the recording 
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of the Harrison release in question. 


is established in 


the proof that Messrs. Baird & Bradley and James M. 


j ~ e > e 4 3 ~ a ey .? 3 ’ ' 
Marshall began with the $1,500 Ives’ mortgage in 1863, 


that course of dealing which resulted in the ruinous 


$10,000 loan of 1872, in controversy. 


Messrs. Baird & 


Bradley frankly admit (430, 431, etc.) that in none of 


these various loan transactions did they confer with ap- 


pellant or deem her actual presence necessary. 


She says 


the same thing as to her lack of notice, and hence it is all 


the more certain 


that 


she 1s not .mistaken when she de- 


nies all knowledge of this merely formal and incidental 


release by Mr. Harrison of a satisfied mortgage. 


3, 4. These are the [ves mortgage of April 1, 1863, 


(475) and the Paxton trust deed of 1867 (504.) 


These 


deeds, together with the Baird trust deed of 1872 1n con- 


troversy, were both signed by appellant. 


The last. as 


unpaid, was remaining in the possession of appellee's 


agents at the hearing. 


It had been made the basis of the 


sale and conveyance to Mr. Paxton by Mr. Baird, and 


the bill in the present case recites that proceeding; the 


other two, having been paid and taken up by James M. 


Marshall, for whose convenience they were made, were 


kept by him at his office with his bonds or notes therein 


mentioned, and the release deeds given him at the times of 


payment. 


As the loan papers did not require his wife’s 


presence, the releases did not. 


There was nothing on the face of any of these deeds 


and papers that referred in the slightest, either to the 


antenuptial 


deed 


or 


the 


so-called 


discharging deed. 


Hence, whether read by appellant or signed by her with- 


out reading, there was nothing upon or about them to 


lead her mind to the idea that her trustee had abandoned 


his trust and conveyed or attempted to convey to her the 
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trust estate. The far-fetched inference (should it be sug- 
gested to this court), that in signing these three mort- 
gages, during the marital influence of her husband, she 
was accepting the delivery or recognizing the validity of 
another and prior deed not present before her or called to 
her attention, should, we respectfully submit, be held re- 
butted by the wholly uncontradicted evidence of. herself 
and the other witnesses to the effect that she was utterly 
ignorant of the very existence of such other deed. 

As appellant had married upon faith -in the existence 
and continuance of the antenuptial deed, it is not to be 
supposed, without some tangible evidence, that she would 
deem it beneficial to her to destroy or discharge that 
trust. There is no evidence in this case that any one ever 
came to her to ask her consent to such discharge; there 
is no evidence that any one ever informed her that her 
trustee had fled from his post of duty, and made a deed 
of relinquishment. The evidence given above of the 
trustee, his sister, Mrs. Wheeler, and that of Mrs. Noble, 
signers of the pretended discharging deed, brings us to 
the firm conclusion that James M. Marshall kept the ob- 
jects of that deed a secret not only from his wife, but even 
from the signers themselves. The language of the deed 
in its rude idiom shows James M. Marshall to have been, 
not the copyist of the deed, but its author. He consulted 
no adviser as to its form and terms. Probably he felt that 
to bring in disinterested counsel might lead to a suggestion 
that nothing be done without the presence and consent of 
appellant. It is hard to see 


the party chiefly interested 
any other objection in the mind of Mr. Marshall to ap- 
prising his wife of his purpose than the impression that 
notice to her would lead to opposition. Thomas E. Mar- 
shall had consulted appellant (270) as to assuming the 
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duties of the antenuptial trust. He had covenanted upon 
the deed his acceptance of that trust (470), and had he 
been informed by his brother that by the discharging 
deed it was intended the trust shculd be terminated, it 
woul€é have been his duty to suspend his action until the 


consent of appellant had been obtained. The fact stated 


by Thomas E. Marshall and the two other signers, that 
James M. Marshali did not permit them to understand the 
nature of the deed, makes it morally certain that James 
would not thereafter take any steps to give to the grantee 
the information withheld from the grantors. 

If appellant was willing to become a party grantee to 
the discharging deed her husband must have been aware 
of that state of her mind. In that case, it would have 
been very natural for appellant to have been present, or 
at least alludec to, im the transaction at James M. Mar- 
shall’s office in May, 1861. The signers there assembled 
would upon that basis have been very differently treated 
and talked to by James M. Marshall. The state of facts 
shown in proof can only be accounted for by considering 
that appellant was known by her husband to be blindly 
relying upon the validity and continuance of the marriage 
deed, and presumably disposed to resist anv proposal to 
abrogate its trusts. Again, had Marshall resorted to 
professional advice, such as he must have taken in cre- 
ating the trust, it is inevitable that something would have 
been said and done as to the rights of the children of the 
marriage, one of whom was then legally 27 esse, having 
been born, as we understand her mother to state (100), 
October 3, 1861, about four and one-half months after 
the date of the pretended discharging deed. Since that 
date the remainder in fee has opened to admit the other 
and later born issue. But nothing appears to have been 
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said or proposed, either as to the rights of this unborn 
child or as to those of the two sisters of appellant. The 
silence in these respects is broken merely by Mr. J. M. 
Marshall’s curt request, that his brother execute an un- 
known paper, designed apparently to convey to appellant 
not a legal estate for her own life, but the legal title in 
fee. This impossibility is what Mr. Thomas E. Mar- 
shall was called upon to effect with a single stroke of his 
pen while his horse car stood waiting at the door with- 
out. In this condition of utter subjection to his brother’s 
will, the only stipulation he seems to have made was for 
the verbal assurance that he, as the signer of the .paper, 
should come to no harm (230). | 

That ceremony so conducted is solemnly pleaded by 
appellee as a relinquishment of the antenuptial trusts, 
accepted by appellant! 

We have seen that the three mortgages of 1863, 1867 
and 1872 were parts of a single course of dealing, the 
subject-matter of which was the borrowing of money by 
the husband from Messrs. Baird & Bradley. In every 
instance the loan. agents, the security offered and taken, 
and the notary who furnished the certificate of. acknowl- 
edgment were the same. In every instance the agents 
knew that the wife received no part of the funds, and 
dealt with the husband alone. 

If appellant was in reality an intelligent and willing 
partaker in this course of dealing from the beginning, 
she would necessarily have remained aware of its nature 
during the whole time covered, 7. ¢., from 1863 to 1872. 
If her actual knowledge of its nature began at a later 
period in its course, it would nevertheless endure to the 
end, which was the Baird trust deed. Now, on the 
other hand, if it has been proved, as by several witnesses 
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it has been proved, that when she signed the last of these 
mortgages (the Baird trust deed of 1872) she was ignor- 
ant that her trustee had conveyed and * discharged ” the 
trust estate, and ignorant that such trust deed covered the 
homestead lot; that she was then, and ever since her 
marriage had been, resting under the belief that her home- 
stead had not been and could not be incumbered, such 
proof forbids the inference that on any of these other 
and former occasions when she so signed she thereby 
intended any acceptance of the unknown discharging deed. 

We think, therefore, the proof sustains appellant’s 


assertion that the discharging deed never took effect by 


delivery and acceptance, and forces us to seek some 
other motive in her signatures to the three loan mort- 
gages than intent to accept or recognize the discharging 
deed. That other motive——-a direct and natural one—is 
apparent. When a paper was presented by her husband 
for her signature, she “just signed it” (105). 

Her husband, a busy and masterful man, reticent of 
his plans and methods, was dealing widely in deeds and 
documents relating to land, and was often in great stress 
for money. Appellant seems to have conceived of but 
one limitation upon his power to dispose of land. She 
believed her home to be safe in her trustee’s hands and 
inalienable by her husband and herself. And such belief 
on her part was justified by all the facts that had come 
to her knowledge. So far as she was-allowed by others 
to see, that was the real situation. 

It is, therefore, natural and proper to conclude that at 
all times her mind was free from any purpose of accepting 
or even recognizing the “discharging deed”; a sense of 
duty towards her husband was the sole import of her 


signature of these deeds. 
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Appellant states that not until the detainer suit did she 
learn from her husband “ how it was ” (132). 

It cannot be properly urged that appellant’s occupancy 
of the home property was evidence of acceptance or 
recognition of the discharging deed, since occupancy by 
appellant and her family was in direct accord with the 
letter and spirit of the ante-nuptial deed. 

In Haltck v. Scovtl, 4 Gilman, 176, a very leading case 
in our state, an auditor’s deed was set up by the defend- 
ant in an ejectment, as evidence of outstanding title. The 
case turned upon its delivery. The deed had been 
handed by the auditor to a third party, in the grantee’s 
absence. <As in the case now at bar, there was no evi- 
dence of authority from the grantee to accept the deed. 

In laying down the rule governing the question of de- 
livery under such a state of facts, the court enumerates 
the following as “the concurrent circumstances necessary 
‘to the validity of the deed ”’: 

“st. That the deed be upon its face beneficial to the 
““ grantee. 

“2d. That the grantor part entirely with all control 
‘over the deed. 

“3d. That the grantor (except in case of an escrow) 
“ accompany delivery by a declaration, intention or intima- 
“tion that the deed is delivered for and on behalf and for 
“the use of the grantee. 

“ath. That the grantee has eventually accepted the 
‘deed and claimed under it.” 

Our court also deals with the presumption which has 
been sometimes held to arise from the prima _facre bene- 
ficial nature of the deed. It says: “From the fact that 
“the grantee will probably be benefited by accepting the 
«« deed, it may reasonably be presumed that he will do so 
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‘“ WHEN IT SHALL BE OFFERED TO HIM, OR HE SHALL 
‘“ BECOME APPRISED OF ITS EXISTENCE. But until then it 
“ certainly cannot be presumed that he has done so. No 
“ case has ever goneas far as that.” 

‘In Stanley v. Valentine, 79 Mll., 544, the court remarks: 
“ The release never went into the hands of Mrs. Valen- 
“tine (grantee). She did not know or intend that the re- 
«lease should be placed on record.” It was therefore 
held that such facts rebutted the presumption which 
otherwise would have arisen from the recording of the 
paper. 

In Arebaum v. Cordell, 63 Ml., 23, the deed was placed 
on record by the grantor without the knowledge of the 
grantee. Held that the deed was inoperative. 

In /nsurance Co. v. Campbell (1880), 98 Ill., 267, the 
grantee’s ignorance of the deed was held to rebut the 
prima facie evidence of delivery from record. 

In the celebrated case of Avngsbury v. Burnside et al., 
58 Ill., 310, the deed of Gen. Buckner and wife to Kings- 
bury was sent for record from Kentucky to Chicago with- 
out the Knowledge of Kingsbury, and recorded by one 
Mitchell, who had no authority from Kingsbury or any 
one else but the grantors. Kingsbury never had it and 
never saw it. The court says: 

“Was the act of sending it to Mitchell a delivery? 
‘“ He was a stranger and had no authority from the 
“ grantee to receive it. There was no declaration that it 
‘‘ was delivered to him for the grantee’s use; nor was it 
« delivered as an escrow. But it was sent ‘merely to have 
‘it filed for record. * * * The act was no more of 
«a delivery, in the legal sense, than placing it in the pos- 
« session of the carrier to be conveyed from Louisville to 
* Chicago—than if Buckner had taken it himself to Chi- 
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“cago to be recorded. In Herbert v. Herbert, supra’ 
(BREESE, 278), “it was expressly held that under the 
‘circumstances of that case the act of recording a deed 
‘‘cannot amount to a delivery when there does not 
: ‘‘ appear an assent or knowledge by the grantee of the 
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““ act.” 

Our court found evidence of a subsequent actual notice 
by the grantor, Buckner, to the grantee, Kingsbury, of the 
fact of the conveyance and assent by the latter thereto in 
a conversation between them, and so held the delivery 
valid. (/érd, 325.) 

But the case at bar, as has been seen, is wholly devoid 
of any such proof of notice and assent, and hence the in- 
fluence of mere recording is rebutted by the other facts. 


PO MEALS HABER TEL. BION. at 0S 


UPON THE FOREGOING: THE DIS- 


THEREFORE WE SAY 


: 
CHARGING DEED WAS NEVER DELIVERED AND AC- P 
CEPTED IN FACT. | 

Fflerbert v. Herbert, Breese, 278. | 
flulick v. Scovel, 4 Gil., 176. | 
Stanley v. Valentine, 79 MNl., 544. 
Arebaum v. Cordell, 63 M., 23. 
Ins. Co. v. Campbell, 98 M., 267. 
Kingsbury v. Burnside, 58 \., 310. 

II. | | 


BUT, IN LAW, THE TRUSTEE HAD NO RIGHT TO CONVEY 

TO HIS CESTUI QUE TRUST IN RELINQUISHMENT OR 

“ DISCHARGE ” OF THE EXPRESS TRUSTS OF THE ANTE- 

; NUPTIAL DEED, NOR HAD THE CESTUI QUI TRUST 

POWER TO RECEIVE SUCH CONVEYANCE AND GRANT 
SUCH DISCHARGE. 


Hence the discharging deed was void upon its face, 
and could gain no force by actual acceptance if ac- | 
cepted. nage > 
Swift v. Castle (1859), 23 Ill., 209. 
2 Perry on Trusts (2 Ed.), p. 557, 
S 921. , 
Parker v. Converse, § Gray, 336. 
Breit et al v. Yeaton et al. (1882), ror Til, 
242. 


III. 


THE CIRCUIT COURT FERRED IN APPLYING THE STATUTE 


OF ILLINOIS OF 1869 TO GIVE EFFECT TO THE BAIRD 
TRUST DEED OF FEBRUARY 13, 1872. THE POWERS 
| OF APPELLANT OVER THE PROPERTY WERE DEFINED 
BY THE ANTE-NUPTIAL DEED OF 1860; ALL POWERS 
NOT THEREIN INCLUDED WERE EXCLUDED. THE POWER 
TO CONVEY THE PROPERTY TO SECURE HER HUS- 
BAND’S CREDITORS WAS NOT INCLUDED, AND WAS 
THEREFORE EXCLUDED. STATUTES ENLARGING THE 
CAPACITY OF MARRIED WOMEN TO CONVEY THEIR 
PROPERTY—E. G., THAT OF 1869—DO NOT AFFECT 


+ THE QUESTION. 


Decision of Chancellor Kent in JZ. &£. 
f By Church v. Faques, 3 Johns. Chy., 77. 
Swift v. Castle, supra, 23 Iil., 209. 
Breit v Yeaton, supra, 101 Mil., 242. 


And see the following Illinois statutes as to conveyances 
by married women: 
R. S. 1845, Conveyances, § 17. 
Homestead Law of 1851, Amendment of 
‘ | 1857. | 
Laws of 1857, p. 119. 
Laws of 1861, p. 163 (Married Women’s 
Act). 
Laws of 1869, p. 359, Amending Convey- 
ance Act. 
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GIVEN AN ESTATE OR PROPERTY IN APPELLANT WHICH, 
UNDER THE ACT OF 1869, OR ANY OTHER STATUTE, 
SHE WAS EMPOWERED TO CONVEY BY THE BAIRD 
TRUST DEED, THE COURT ERRED IN NOT HOLDING THAT 
DEED VOID UPON THE EVIDENCE FOR REASON OF THE 
MJSREPRESENTATION AND IMPROPER INFLUENCE BY 
WHICH SHE WAS INDUCED TO EXECUTE IT. 

Bank v. Copeland and wife (1862), 18 
Md., 305. 
Bridee Co. v. Baker (1874), 75 Ill, 139. 


V. 


THE CIRCUIT COURT HAD NO JURISDICTION OF APPEL- 
LEE’S BILL, AS THE BILL SHOWED A LEGAL RIGHT 
OF ENTRY IN A COMPLAINANT OUT OF POSSESSION, AND 
THEREFORE ENTITLED TO SUE AT LAW---AS HE WAS 
SUING ON THE LAW SIDE OF THE SAME COURT. 


R.S. U.S., § 723. 


a 


VI. 


THE COURT ERRED IN NOT ENTERING A DECREE FOR 
FULL RELIEF IN FAVOR OF APPELLANT ON HER 
CROSS: BILL, UNDER THE FACTS IN EVIDENCE. 


The II and III points above, relating as they do tothe 
legal effect of the antenuptial deed and to the disposal of 
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the trust fund in violation of its trusts, may conveniently 
be considered together. The power of the husband to 
influence the wife, in this class of cases, as in others, de- 
pends upon facts of sex and physiology, which are per- 
manent. These physiological disparities are not remov- 
able by legislation; certainly not by legislation like that 
of the act of 1869, making simpler the formalities attend- 
ing the conveyance by married women of their real 
estate. The statute law of Illinois contains no provision 
forbidding the owner of land contemplating marriage 
from conveying it to a trustee to be held in fee simple 
upon such trusts and subject to such powers of appoint- 
ment as he may see fit to create. We assume as self- 
evident that such a deed would vest and establish the 
rights of all parties mentioned in it, and that while a sub- 
sequent statute like that of 1869 might enlarge or modify 
the means whereby a party to such deed could dispose of 
the interest acquired, the interest itself conveyed by the 
deed would remain the same. The effect of the statute 
of 1869 was practically to dispense with the necessity of 
a separate examination of the married woman, and the 
acknowledgment required by the former statute, as neces- 
sary to pass her property in real estate. That is to say, 
the conveyance of a married woman under that act takes 
effect by delivery. But there is nothing in the act itself 
which will bear the construction that the statute changes 
the nature of the property where that property had 
vested prior to its passage. Indeed, it cannot be conceived 
that such a change would be within the power of the 
legislature, even if upon a view of the statute a retrospec- 
tive construction could be given to its language. 

As we understand the rule of property laid down by 
the Supreme court of Illinois in antenuptial trusts of the 
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class under discussion, the wife, where she exercises a 
power of disposition, must act as the attorney in fact of 
the settler. If the deed of settkement prescribes a mode 
of action any other mode is forbidden. — If it prescribes 


the purposes for which the action is to be taken, any 


other purpose is unlawful and void. It results from these. 


general principles. that the measure of the married 
woman’s power in these cases is not the will of the legis- 
lature, but the will of the owner and grantor of the land 
conveyed. It is not the question what the legislature may 
do with regard to enlarging the power of the wife over 
her own land, but what it may do and has done as to en- 


larging powers granted to her by a third party. As to 
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these the contract governs and it is not atlected by subse- 


quent legislauion. Here, as we submit, is the point at 


which the inquiry should begin, so far as the laws of 
Hlinois are concerned. It is a mere confusion of ideas, 
therefore, to fail to distinguish between the wife’s prop- 
erty and her power over the property of another. 

In the creation of these marital trusts in a third party, 
nt has sometimes been the will of the grantor, as in rest 
fai. v. Deaton, supra, to protect the wife by the require- 
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is to dispose of the trust estate: at other times, as mm 
Sift ve Castile, supra, the gramor by a deed of setue- 
ment has fixed in his own mind an exclusive purpose to 
which the property is to be devoted. It is to the latter 
class that the antenuptial trust deed to Thomas E. Mar- 
shall in this case belongs. But whether the limitation 
bear upon the formalities attending the conveyance or 
whether it bear upon the selection of the purpose for 
which the estate is te be exclusively devoted, it is deemed 


by our courts substantial and of the essence of the con- 


veyance. It is obvious from the nature of the subject, 
that the separate examination of the wife by the magis- 
trate; her written request or consent to the disposition; 
the calling of witnesses to stand by her when she parts 
{ ‘ with her interests; or whatever the preliminary may be, 
is designed by the grantor to preserve the estate for the 
intended purpose against the risk of the husband’s undue 
influence. The laying down of a condition in the deed 
that the fund is to be used exclusively for the benetit of 
the wife, or for the support of herself and children, as 
was done here, is a requirement having the same object 
in view. The statutory simplification of methods of con- 
veyance of their real estate by married women is, there- 
fore, no reason for breaking down the principle which 
te underlies the mode of administering these antenuptial 
trusts. It is rather a reason for upholding them wherever 
the settlement or deed shows upon its face a purpose of 
limiting the methods and objects of disposal of the prop- 
erty, as a means of protection from the influence of the 
husband. 

The Nhincis rule on this question grows out of the adop- 
ven by our Supreme court in a_i carefully considered 
opinion of the decision of Chancellor Kent in the case of 
WE. Chaick ©. Jagues, 3 Johns. Chy., 77. Our court 
was not unmindful that this decision of the great chan- 
cellor had been reversed by the Court of Errors, but this, 
it asserts, * does not militate against the reasoning of the 

« chancellor.” 

What that reasoning was appears by the following 
extract: 3 | 

« The doctrine runs through all the cases,” says Chan- 
cellor Kent, “that the intention of the settlement is to 
“ govern and that it must be collected from the terms of 
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“the instrument. When it says she may appoint by will 
“it does not mean that she may likewise appoint by deed; 
‘‘ when it permits her to appoint by deed it cannot mean 
‘that giving a bond, or note, or parol promise, without 
‘¢ reference to the property, or making a parol gift, is such 
‘an appointment. So, when it says that she 1s to receive 
‘from her trustee the income of the property as it fron, 
“ time to time may grow due, it does not mean that she 
“ may by anticipation dispose at once of all that income. 
« Such a latitude of construction is not only unauthorized 
« by the terms but it defeats. the policy of the settlement 
“ by withdrawing from the wife the protection it intended 
“to give her. Perhaps we may say that if the instru- 
“ ment be silent as to the mode of exercising the power 
‘¢ of appointment or disposition, it intended to leave it at 
“‘ Jarge to the discretion and necessities of the wife; amd 
this 1s the most that can be inferred.” 

Swift etal. v. Castle et al. was decided by our Supreme 
court in 1859, 23 Ill., 209. The bill in that case was 
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brought by the wife to set aside mortgages of real estate 
made by herself, joined with her husband, Edward H. 
Castle and one Filkins; the last being her trustee under 
anantenuptial trust deed. The mortgages were acknowl- 
edged in proper form under the statute of the state, R. S. 
1845, § 17, Conveyances; fost. This antenuptal deed. 
provided that the trustee should, from time to tme, col- 
lect the rents of the real estate conveyed, and pay them to 
the wife on her sole receipt Sree from the contrel ef any 
person whomsoever. It also authorized the trustee to sell 
and convey the trust estate with the consent of the wife, 
expressed in writing, AND INVEST THE PROCEEDS IN OTHER 
ESTATE OR DELIVER THEM TO THE WIFE ACCORDING TO 
HER WRITTEN DIRECTION. THE DEED CONTAINED NO 


os 
“ ® 


55 


° 


EXPRESS PROHIBITION AGAINST DISPOSITION BY THE WIFE 
IN OTHER MODES. It was held by our Supreme court, 
after a review of the English and American authorities, 
that a married woman can convey her antenuptial trust 
property only in the manner authorized and FOR THE 
PURPOSES SPECIFIED in the instrument creating the trust, 
if it contain any such provision, otherwise she may dis- 
pose of it without restraint either as to manner or purpose. 
Upon this rule the court decided that the mortgages hav- 
ing been executed for a purpose foreign to the trusts, viz: 
to secure the creditors of the husband, were unauthorized 
by the trust deed and would be set aside in equity as void. 

Our court also held that the statute of Tllinois, author- 
izing married women to sell their real estate by joining 
with their busbands in a deed, did not authorize a sale of 
the married woman’s trust estate contrary to the terms of 
the trust, nor enlarge the powers delegated to the wife by 
the instrument creating the trust. 

The statute referred to is R. S. Ill., 1845, p. 106, § 17. 

The section is as follows: 

“ SECTION 17. When any husband and wife residing 
‘¢ in this state, shall wish to convey the real estate of the 
“ wife, it shall and may be lawful for the said husband 
“and wife, she being above the age of eighteen vears, to 
‘execute any grant, bargain, sale, lease, release, feoff- 
“ ment, deed, convevance or assurance, in law whatso- 
“ever, for the conveying of such lands, tenements and 
‘* hereditaments; and if, after the executing thereof, such 
«wife shall appear before some judge or other officer, 
‘authorized by this chapter to take acknowledgment, to 
‘¢ whom she is known, or proved by a credible witness,” 
ete. (Acknowledgment clause.) 
The Court: “It is urged as a ground for setting aside 
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covert in the law of agency; for it says: 
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the trust deeds executed to Swift by the trustee, the 
cestut que trust and her husband, that they were un- 


authorized, and not legally binding upon the cesta: gue 


trust. The question whether a femme covert cestur gue 


(rust may dispose of her beneficial interest in the trust 


‘property by appointment in all cases where she is not 
‘in terms restrained from doing so by the instrument. 


creating the trust, has undergone much discussion by 
the various courts of this country and of Great Britain; 


‘and upon an examination of the adjudged cases they are 


found to be inharmonious and conflicting; one portion of 
them holding that a femme covert’ may exercise all the 
powers of a femme so/e in alienating her separate prop- 
erty unless restrained by the express language of the 
instrument creating the trust, while another and much 
the larger class hold that by her marriage she loses all 


power to contract in her own right, and that she and 


‘the husband by that relation become one person in law, 


and that her legal existence is merged in his so long as 
coverture exists, and that she can perform no legal or 
binding act in reterence to her separate property, but 
such as is authorized by the instrument creating the 
trust.” 

Our Supreme court at the close of its review: “ From 
these various cases, It is manifest to our minds that the 
weight of au:hority clearly is that a married woman can 


only convey her trust property in the manner authorized 


‘and for the pur poses specified in the instrument creating 


the trust, if it contain any such provisions; otherwise 


she may .dispose of it without restraint either as_ to 


‘manner or purpose.” 


The court finds the source of this power of the femme 
«This power de- 


7 
* pends upon another well recognized principle; that a 
< femme covert may be appointed and act as an attorney 
‘ain fact. When the instrument creating the trust confers 
* upon her a power to sell or dispose of the trust estate, 
«she, for the purpose of executing the trust, is an attor- 
“nev in facts; and all her acts to be legal, must, as those 
‘of any other attorney in fact, strictly conform to the 
+ power delegated, and any deviation from its provisions 


“will render the act void for want of authoritv. No rea- 


v 


- son 1s perceived why a court of equity should confer 


* upon her additional powers to those contained in the 


¢ 


‘instrument creating the trust more than it should upon 


“anv other attorney in fact. To permit her to exercise 


¢ 


-such additional powers is only authorizing her to defeat 
“the object of the trust and to disregard the intention of é 
“the parues which should control in this as in all other 
‘“ contracts when it can be ascertained from the instrument. 
«It likewise leaves her ander the tfluence of the husband 
“when ina large majority of cases the trust 1s created to 
“prevent his exercising any control over the property. But 
“few women have the resolution to resist the infiuence of 
“the husband so as to prevent him from getting the prop- 


‘erty by her appointment and especially so when pressed 
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‘by creditors who are aware that she has the power. to 
“appropriate it to the discharge of his indebtedness. 
‘“ There would be constant inducements for him to resort 
* to persuasion, Coercion and other means to convert the 
‘“ property to his own use, and to withdraw the means 
‘appropriated to secure a support to her and her children 
“from its object. Nor is any reason perceived why a 
“rule of construction should be departed from in this 
«class of cases which is applied to others, whichis: * The 


“expression of one thing is the exclusion of another.’ 
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+ When the instrument creating the trust provides that it 
“may be disposed of by one mode #7 excludes all others, and 
“when it provides that it or its proceeds may be appro- 
“priated to one purpose a// other pur poses are thereby 
“excluded. Then why, after declaring a- particular mode 
or object, hold that any ofher mode, anid all other objects 
sare embraced unless they are prohibited by express 
“Janguage? It appears to us that the true rule is that 
“the cestur gue trust should be restrained to the acts 
“authorized by the declaration of trust, and that all 
“ bevond the power thus delegated should be held to be 
“void. This is, we think, more consonant with legal 
* principles, and fully comports with justice and sound 
« policy and is sustained by weight of authority.” 
Referring to the deed of settlement in’ that case, the 
court continues: “© The deed of settle&ment neither ex- 
“ pressly nor by implication authorizes the property to be 
* sold, mortgaged, or in any manner pledged for the pav- 
“ment of the debts of rer husband, nor does it’ give ber 
+ the unlimited control of the property, but gives her the 
* power to consent to its sale, and, when sold, to direct 
+ the proceeds to be invested to other property or to be 
“paid toher. * * * By these trust deeds for the 
* benefit of Castle’s creditors, the objects of the trust 
«would be defeated, as it is not done for investment 
‘+ or to reduce the fund to money to be paid to Mrs. Cas- 
tle, but it was to pay her husband’s debts. These con- 
* veyances produce no money to be used and applied to 
+ the objects of the settlement, nor Was it intended that 
‘they should. This was prohibited by the deed, as it 
‘was not within the objects named, and all other pur- 
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‘* poses are expressly prohibited.” * *  * 


9 


As to the statutory power of disposRion the court pro- 


ceeds: 
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«“.A fair interpretaticn of our statute authorizing mar- 


‘ried women to sell their real estate by joining with their 


husbands in a deed of conveyance does not authorize 
the sale of trust property contrary to the terms of the 
trust, nor does it enlarge the powers delegated to her 
by the instrument by which the trust is created. It may 
confer upon her the power of sale of trust property 
conveyed or devised for her use when the instrument 
by which she takes the beneficial interest in the prop- 
erty 7s sélent as to the mode of tts disposition.” 


It is a well recognized principle that when the « con- 


‘ ditions of a trust deed have not been comphiea with in 


a sale by the trustee, a court of equity will set the 
conveyance aside, nor can the interests of the ces/ur gue 
trust be impaired by a conveyance of the trustee to a 
third party for another and different trust from those 
declared by the deed under which he holds. And when 
the purchaser 1s affected with notice of the facts which 
in law constitute the breach of trust, the sale is void as 


to him.” Citing Wormley v. Wormley, 8 Wheat., 421; 


Bank v. Seaton, 1 Pet., 299, and other cases. “ The 


be 
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creditors ef Castle were chargeable with notice, they 
were dealing with a trust fund which they knew to be 


such, and it was their duty to know the powers of the 


‘trustee and the cestur gue trust over it. The 
‘deed under which they claim” describes Filkins 
‘as Mrs. Castle’s trus ee, and this is evidence’ of 


‘notice that they were dealing with a_ trust fund, 


and they either knew of the terms of the trust, or 


should have known. and were bound to conform their 


‘acts to its terms. Thev had no right to give credit to 
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-the husband on the faith that the trust fund would ever 
- be iiable for its payment, and having acted in violation 
- of the terms of the trust and with notice, they have no 
‘right in equity to hold the property thus obtained. For 
> these reasons,” adds the court, * we are of opimon that 
‘these trust deeds are inoperative and void, and the 
“complainant and her trustee are not bound by them. 
“ The opinion of the Circuit court is affirmed.” 
We desire the court to note that in Sz7f/ v. Castle the 
mortgage of the wife in favor of her busband’s creditors 
was held to be void, not for lack of conformity to 
methods, but for the reason that the purpose to which 
the money was to be applied was FOREIGN TO THE PUR- 
poses of the antenuptial deed. It is therefore a case in 
point on this appeal, as the purpose of the Baird trust 
deed of February 13, 1572, was not to raise money for 
the support of appellant and her family, nor for any other 
included trust purpose, but to enable her husband to raise 
money for his business of dealer in real estate, a purpose 
in the very teeth of all the powers expressed in the ante- 
nuptial deed to Thomas I. Marshall. That deed (ante, 
p. 10) devotes the rents and income to appellant's use, * so 
«that the same shall not be in the power or lable to the 
« debts, control or engagements of any future husband of 
the said Susan C. Marshall,” ete. Of this gross mis- 
appropriation of the trust funds appellee had the fullest 
notice, In the nature of things. The counsel who pre- 
pared the antenuptial deed to Thomas E. Marshall had 
before him the rule of property laid down shortly before 
ino Suvft ve Castle. That rule having been settled in 
[inois as a rule of alienation of real property, will, we 
take it, on well known principles, be the rule of decision 


in this court. 


It follows that 


when 


Or 


the g 


rantor in the antenuptial 


deed gave to his wife the above enumerated powers he 


excluded all others, and when he made the purpose for 


which the trustee was to hold the land the use and sup- 


port of his wife as a home as above, he excluded every 


other purpose. 


It follows, also, that the statute of Tlinois authorizing 


a married woman to convey her real estate by joining her 


husband in a deed did 


not give appellant any right 


either to convey an estate in the trust property or make 


an appointment of it for the use of the husband and his 


creditors. 


in 1861 another statute wus passed. 


It went into effect 


some months after the date of the antenuptial deed in 


controversy. 


The act, laws 1861, page 143, reads as follows: 


c 


An act to. protect, married women in their separate 


property, in force April 24, 1861. 


Section 1. Be it enacted by the people of the State of 


Mlinois, represented in the General Assembly, That. all 


the property, both real and personal, belonging to any 


married woman, as her sole and separate property, or 


which any woman hereafter married owns at the time. of 


her marriage, or which any married woman, 


during 


coverture, acquires, In good faith, from any person, other 


than her husband, 


by descent, devise or otherwise, to- 


gether with all the rents, issues, increase and _ profits 


thereof, shall, notwithstanding her marriage, be 


and re- 


main, during coverture, her sole and separate property, 


under her sole control, and be held, owned, possessed and 


enjoyed by her the same as though she was sole and un- 


married; and shall not be subject to the disposal, con- 


trol or interference of her husband, and shall be exempt 
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from execution or attachment for the debts of her hus- 
band. 6 3 

Approved February 21, 186r. 

The act of 1869, above referred to, is thus: 

An act to amend chapter twenty-four of the revised 
statutes, entitled “Conveyances.” In force March 27, 
18609. 

Section 1. Be it enacted by the people of the State of 
Illinois, represented in the General Assembly, That any 
femme covert, being above the age of eighteen vears, 
joining with her husband in the execution of any deed, 
mortgage, convevance, power of attorney or other writ- 
ing of or relating to the sale, convevance or other dispo- 
sition of lands or real estate, as aforesaid, shall be bound 
and concluded by the same, in respect to her right, title, 
claim, interest or dower in such estate, as if she were sole 
and of full age as aforesaid; and the acknowledgment or 
proof of such deed, mertgage, conveyance, power of 
attorney or other writing, may be the same as if she 
were sole. 

2. This act to be in force from and after its passage. 

Approved March 27, 1869. 

This act differs from that of 1845, aufe, in not requir- 
ing acknowledgment. But both gave upon the conditions 
respectively stated a /ega/ capacity to the wife to convey 
her property. 

We suppose that the learned judge by whom the de- 
cree appealed from was entered must have held, under 
this act of 1869, that appellant, in joining with her hus- 
band in the execution of the Baird trust deed of February 
13, 1872, was * bound and concluded by the same,” with 
respect to all her rights under the antenuptial trust deed. 


‘We understand, because the decree so finds, that the 


court held that appellant had never had an examination by 
the notary, and made acknowledgment of the Baird trust 
deed, but that the deed was sufficiently proved without 
acknowledgment, and therefore binding under that statute 
upon delivery. By the provisions of the Homestead Act, 
however, the court held appellant entitled to an allowance 
of $1,000, as provided in the decree. The act amending 
the original homestead exemption, homestead laws of 
Hlinois of 1851, in force February 17, 1857 (Laws of 
1857, page 119), reads as follows: 

« An act to amend ‘ An act toexempt homesteads from 
«+ sale on execution.’ 
“Secrion 1. Be it enacted by the People of the State 


ta 


‘of Illinois, represented in the General Assembly, that 
“the first section of ¢ An act to exempt homesteads from 


“sale on execution, approved February 11, 1851, be 
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‘amended by inserting after the words, ‘ subscribed by 
‘ such householder,’ the words, ‘ and his wife, if he have 
“one, it being the object of this act, to require, in all 
“ cases, the signature AND ACKNOWLEDGMENT OF THE 
‘ WIFE as conditions to the alienation of the homestead. 

‘Src. 2. This act to be in force from and after its 
“ passage. Approved February 17, 1857.” 

In Barnes ve Sherman, 74 Ul., 402, (1874), the statute 
of 1869 1s construed to authorize the execution by the wife 
and husband of a trust deed with power of sale on the 
land of the wife. We judge the wife to have been seized 
in fee simple, as there is no mention of any trustee, and as 
it appears that she and her husband conveyed the property 
to the appellant. Now, there was no question before the 
court in Barnes v. Ehrman as to the wife’s power over 
estates whereof the legal ttle stood in a trustee for her 


benefit. It is not, therefore, intimated in that case, nor in 
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any other THlinois authority, so far as we are aware, that 
the act of 1869 operated to confer on the wife larger 
powers of disposition under a marriage settlement trust 
than previously belonged to her under the deed creating 
her rights. 


But the unacknowledged deed of the wife’s estate un- 


der the act of 1869, was no more potent than the ac- 


knowledged deed under the act of 1845. 

The Supreme court in Szv/?t v. Castle held that a fair 
interpretation of the act of 1845 “did not authorize the 
« sale of trust property contrary tothe terms of the trust.” 
If so, why should it be a “fair interpretation” of the act 
of 1869 to hold it authorized a sale of trust property con- 
trary to the terms of the trust: In the Swift—Castle case. 
as we have observed, the court “held that to permit the 
“wife, under the act of 1845, to exercise powers additional 
“to those of the trust deed would be to defeat the object 
‘of the trust and disregard the intention of the parties.” 
Can any one say why it would not equaily defeat the in- 
tention of the parties to allow her to do so by means of an 
unacknowledged deed passing by mere deliverv? It is not 
the form of the deed that is here in question; it 1s the re- 
sult—the object to be accomplished. We are not, there- 
fore, objecting to the enlargement of the capacity of mar- 
ried women under emancipation acts like those of 1845, 
1861 and 1869. These acts concern their sfafus as per- 


sons. What we are objecting to is a breach of the trusts 


of the deed to Thomas FE. Marshall. That concerns the. 


married woman as a purchaser, or donee of a power. 

In the Szevf/-Cast/e case the court: said of the statute 
of rS4s. which required joinder with the husband and 
acknowledgment: +s Nor docs it enlarge the powers del- 


seoated to her bv the instrument.” Then why should a 


statute “enlarge the power delegated to her,” which, like 
that of 1869, requires such joinder without acknowledg- 
ment? On this question of enlargement the distinction 
between the two statutes is one without a difference. 

The case of Life /usurance Company v. Spaids, de- 

cided by our Supreme court in 1881, gg IIl., 249, although 
not one of antenuptial trust is instructive upon the ques- 
tion of diversion of trust funds and notice to the lender 
of such diversion. It was a case where the borrower 
and mortgagor was trustee for his children and held the 
land in question in trust, among other purposes, to borrow 
money upon it for the removal of prior incumbrances. 
In fact, the trustee made the mortgage in question to the 
insurance company and applied the proceeds to his own 
business purposes. Our court says: 
- Appellant had notice of the terms of this trust. The 
“deed was left with its agent when application for the 
‘loan was made, and the existence of the trust was ex- 
“pressly acknowledged by it in the instrument of the 20th 
“of October, 1871, and having such notice, ample as it 
“knew the discretion invested in Spaids to be, it had 
“notice that he had not right to mortgage or sell the 
‘ property for the purpose of using the proceeds in his own 
“business. Did it have notice that such was the object 
‘‘of Spaids in effecting this loan?” 

The rule laid down in Sift v. Castle, supra, though 
frequently referred to, has never been shaken, so far as 
we are aware, by any subsequent decision in our courts. 

In Marston v. Brittenham, decided in 1875, 76 IIl., 617, 
as in Cookson v. Toole, §9 Ml., 515 (1871), it is evident 
that the Supreme court had before it the case of Szw7/7 v. 
Castle, for it is remarked that the questions decided by 
the court in that case were not involved in the case then 


before it. 
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bar, a case arising under an an antenuptial deed. 


ness, direct, limit or appoint, etc. 


‘The case of Breit et al. vy. Yeaton et al., decided by 
our Supreme court in 1882, ror Ill.. 242, was like that at 


It also 


involved the effect of a married woman’s deed under the 
statute of 1861, The antenuptial settlement, dated Oc- 
tober 27, 1849, was between William C. Yeaton of the 
first part, Mary Frances Du Val of the second part and 
Southgate and Cowdery the trustees, of the third part. 
The deed (in) contemplation of a marriage between 
William’ ©. and Mary Frances) granted to Southgate 
and Cowdery certain bank stocks of Mary Frances in 
trust for her and her assigns until marriage, then to pay 
to William C. Yeaton, during the joint lives of William 
C. and Mary Frances, all interest or dividends of said 
stocks to his own use: and after the decease of such of 
them the said William C. and Mary Frances, as should 
first die, upon trust, to assign the stocks to Mary Frances 
in case of her survivorship of said William C., but if she 
died before him, then unto such persons and at the time 
and times and in such manner and form, part and_pro- 
portion, as said Mary Frances should, from time to time, 
by any writing under her hand and seal, allested by three 
or more credible witnesses, or by her last will and testa- 
ment in writing in the presence of a like number of wit- 


The contemplated marriage shortly afterwards  oc- 
curred, and William C. and Mary Frances, November 15, 
1881, filed a bill in’ the Circuit court of Alexandria 
county, Virginia, against the trustees Southgate and 
Cowdery for the purpose of obtaining a decree allowing 
the conversion of the stocks for reinvestment upon the 
same trusts as those contained in the antenuptial deed. 
The Virginia court entered its decree allowing such con-- 
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version and reinvestment. Under the authority of this 
decree, on the 16th of November, 1864, William C. 
Yeaton executed a deed reciting the decree, the sale of 
the stock and the direction by Mary Frances that a por- 
tion of the proceeds should be reinvested in the real 
estate thereinafter described; the deed then, in consider- 
ation of money arising from the sale of the stocks, 
conveyed certain land in Cook county, Illinois, to Cow- 
dery, as surviving trustee, to hold upon the same trusts 
as those on which the stocks had been held. 

Afterwards, November 6, 1868, a deed was executed 
between Mary Frances Yeaton of the first part, Cowdery, 
surviving trustee, party of the second part, and William 
C. Yeaton, the husband, party of the third part. This 
deed, in consideration of five dollars and upon a recital 
that it was executed “at the written request of said 
“ party of the first part” conveyed the Cook county land 
aforesaid to William C, Yeaton, the husband, his heirs 
and assigns forever. Mary Frances Yeaton died intestate 
July 15, 1871, leaving her surviving her husband and the 
complainants J. Southgate Yeaton and others, her child- 
ren and heirs at Jaw all issue of the marriage between 
her and the said William C. The prayer of the bill on be- 
half of the complainants, as heirs at law of their mother, 
*Mary Frances, was for a reconveyance by William C. 
Yeaton and the other defendants claiming under him of 
the Cook county land, and for partition thereof. The 
case turned upon the effect to be given to the deed of 
November 6, 1868, by Mary Frances and her trustee to 
William C. Yeaton, her husband. 

Our court says: “In Swftet al. v. Castle, 23 Il., 209, 
‘it was held a married woman can only convey her trust 
‘“ property (as a married settlement) in the manner 
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+ authorized and for the purposes specified in the deed 
‘creating the trust, avd the same rule obviously must ap- 
« ply tothe exercise by her of a power of appointment un- 
“© der articles of marriage settlement.” After quoting from 
the language of the court in the case of Sz/t v. Castle, 
and citing other authorities, the opinion proceeds: “ The 
“ point, however, is made that our married woman’s act 
“ of 1861 confers upon married women power to own and 
‘¢ control property as if sole, and, therefore, Mrs. Yeaton 
‘might exercise her power of appointment without re- 
‘¢ vard to the restrictions and limitations in the settlement. 
« This, we think, is entirely a misapprehension. That act 
“ affects only the separate estates of married women de- 
“ rived in the mode provided in the act. IT HAS NOTHING 
‘ WHATEVER TO DO WITH THE EXERCISE OF POWERS BY 
“HER. WE ARE UNABLE TO PERCEIVE WHY THE RESTRIC- 
“ TIONS HERE, IF THE POWER HAD EVEN BEEN GIVEN TO BE 
‘EXERCISED BY A femme sole, WOULD NOT HAVE BEEN 
‘“ BINDING. As owner Mrs. Yeaton, before marriage, 
“ might place such restrictions not forbidden by or con- 
“trary. to the policy of the law, upon the future alien- 
‘ ation or disposition of her property as she saw fit; and 
“it cannot be pretended that these restrictions are, in any 
“ degree, forbidden or contrary to the policy of the law.” 

‘Under our law, prior to the act of 1861, a married 
“woman could not alienate her real estate, except by 
“strictly pursuing the mode prescribed: by statute, the 
“right being purely statutory. (J/ou/ton ct ux. v. Hurd, 
“ 20 IIl., 137.) And since the passage of that act, and 
“prior to the amendment of 1874, a married woman could 
“ not convey her separate estate, acquired pursuant to the 
‘‘ provisions of that act, unless her husband joined in the 


‘deed of conveyance. Cookson v. Toole, 59 Ill., 521; 
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“ Bressler v. Kent, 6t id., 426; Elder v. Fones, 85 ud, 
“ 384; Brooks v. Kearns, 86 id., 547- Nor would a court 
‘“‘ of equity, however clear the proof, reform such a deed 
“ by correcting a mistake in the certificate of the acknow- 
‘“ledgment thereof, and this, because, as was said in 
“« Lindley v. Smith et al. 58 M., 250, ‘conveyances by 
“married women for the transfer of their real estate or 
“dower interest, do not take effect by delivery, as other 
“deeds, but only by being acknowledged in the statutory 
“ mode,’ and that ‘an acknowledgment not in the mode 
“ prescribed must render the deed useless as a conveyance 
‘of title.” See AZoulton et ux. v. Hurd, Lindley v. Smith, 
“supra; Hutchings v. Huggins, §9 Ill., 29; Board of 
‘© Trustees v. Davison, 65 1d., 124; Rogers v. Higgins et 
‘al. 48 7d., 211. And inasmuch as it was only by enab- 
“ling laws that a married woman could convey her real 
‘‘ property, and the statute made it imperative that, to do 
‘¢so, she must join with her husband, a deed of convey- 
“ance by her to him, was absolutely void. Brooks v. 
‘“« Aearns, supra. 

«So it results, necessarily, the deed by Cowdery and 
« Mrs. Yeaton to Yeaton, treated as an attempted ‘con- 
“ veyance of her property, was absolutely void. Treated 
‘¢as an execution of the power of appointment, it was void 
‘‘ because not attested by three or more credible witnesses, 
‘¢as required by the articles of settlement.” 

In the case of Breit v. Veaton, the attempt by the deed 
of the wife and her trustee Cowdery to William C. Yeaton 
was held void for lack of conformity to the power re- 
served in the deed of trust. It was not held void, as we 
understand the case, for the reason that the purpose, 
namely that of benefiting the husband, was not within the 
power, for it was within it, provided the deed had 
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conformed to the prescribed mode of the exercise of 
the power. Yet all the authorities hold, in view of 
the policy of the law upon the subject of marital trusts 
that the form of the exercise of the power by the 
woman is always of the substance of the transaction. 
It is by bringing in witnesses and by _ interposing 
conditions, which in ordinary cases might be deemed 
purely formal and technical, and subject to waiver, that 
the donors of the power protect the woman from undue 
influences and effectuate the objects of the trust. But in 
the earlier case of Sw7/t v. Castle, we find a deed exe- 
cuted by the trustee, the husband and the wife, which 
taken as a deed simply, is in conformity to the power con- 
ferred by the antenuptial conveyance in that case. Why 
then did the Supreme court of Illinois cause the creditors 
of the husband to make restitution and relieve the wife 
from the consequences of a conveyance which complied 
with the statutes of Illinois with regard to the capacity of 
married women to convey their estates. This is a serious 
question, for it goes to the root of the decree of which we 
complain before this: court. Appellant found herself and 
her children deprived of the trust property because the 
court decided that the form of the deed was in accordance 
with the requirements of the act of 1869. The argument 
must have been: this ts her property, her lands, her real 
estate. She is a femme covert, above the age of eighteen 
years, she joins with her husband in the execution of the 
deed, and she is concluded as if she were sole. But the 
Supreme court in the analogous case of Swf? v. Casté/e, 
disregarded this literal and technical conformity to a 
statute and held such statutes irrelevant; that the deed 
of the wife was void, because it violated the purposes for 
which the power was entrusted to her. 
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A few words as to the II point above. 

If the foregoing positions are well taken, the wife could 
no more receive from her own trustee a relinquishment of 
the trust in destruction of it, than she could abrogate the 
trust by any other forbidden act. 

The author of the discharging deed evidently looked 
upon the transaction merely as a conveyance to the 


grantee, and assumed that he had power to make it with- 


out stopping to consider that he was seeking to give 
the paper the effect of a release or “ discharge ” from the 
grantee fo the grantor. No other discharge is shown, 
and hence this discharge, so far as it binds the wife, must 
arise, if at all, by legal implication upon the wife’s act of 
acceptance of the language of the deed of the grantor. 
That is, she is supposed to take that deed and impliedly 
to discharge the trustee as fully as if by express release or 
grant. 

But as the rule is that the inclusion of powers in the 
wife is the exclusion of all other powers, there is no power 
on the face of the antenuptial deed authorizing appel- 
iant to discharge her trustee because such power is not 
enumerated as belonging toher. No marriage trust could 
stand for a moment if the wife were, in violation of its 
terms, to be allowed capacity to release her own trustee, 
or consent to any other breach of the trust. That would 
open the door to influences from which it is the inflexible 
policy of the law to protect her, and would give her an 
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‘emancipation ” that would transcend the powers of a 
Seme sole. 

It is equally destructive of the so-called discharging 
deed in this case to reflect that the duty of the trustee 
was to hold the title and not to convey it until the time 
appointed—~. ¢., on appellant’s death—-when the _ re- 


maindermen came in. 


Ti et 


72 


In Perry on Trusts, Vol. 2, § g21 (2d Ed.), page 557, 
it is said: ‘So, if the cestui que trust isa married woman, 
‘a conveyance to her, by the trustee, will not discharge 
“him, but after the death of her husband such convey- 
“ance will discharge him.” Citing Parker v. Converse, 
5 Gray, 330. In this Massachusetts case, cited by Perry, 
the release was made after the husband’s death, and the 


_wife and children were held competent to make it. The 


necessary implication, which forms the basis of the au- 
thor’s text, is that during the coverture such reiease would 
be inoperative. 

We, therefore, submit that both the discharging 
deed and the Baird trust deed of February 13, 1872, are 


void. 


IV. 


THE FOURTH POINT, ABOVE. NOTED, IS: THE BAIRD TRUST 
DEED OF FEBRUARY 13, 1872, WAS VOID AS AGAINST 
APPELLANT, FOR REASON OF THE MISREPRESENTATION, 
BY WHICH SHE WAS INDUCED TO EXECUTE IT. 


Remembering that appellee has came into a court of 
equity, asking equity, we desire the court to look into the 
evidence on this point, and consider its bearing upon.ap- 
pellee’s responsibility to appellant for .the misrepresenta- 
tions which caused her signature to the trust deed. 

It is admitted by appellee in his answer (51) that Baird & 
Bradley were his agents at the time of these loans by ap- 
pellee to James M. Marshall. This was a relation which 
they had held towards appellee, and other investors as 
well, for several years—certainly since the date of the 
loan trust deed to Mr. Beird of February 13, 1867. The 
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nature and scope of the agency fully appear in the rec- 
ord, from the course of dealing as stated by Messrs. 
Baird & Bradley themselves. Parties desiring loans made 
application to Baird & Bradley at Chicago. These appli- 
cations were forwarded to non-resident capitalists, and if 
acceptable were accepted through Messrs. Baird & Brad- 
ley, who communicated such acceptance to the applicant. 
In the present case such was the mode of bringing the 
lender into the transaction. For the negotiation of the 
loan Baird & Bradley charged and received a commission 
from the borrower; in this instance 24 per cent. (431). 
The record shows that at and after the point of accept- 
ance of the application Messrs. Baird & Bradley assumed 
charge of all the details of examining title, preparing and 
recording the trust deed, disbursing the lender’s funds 
and keeping custody for him of the securities. It is evi- 
dent that these things were done as a matter of ordinary 
routine; and it is equally evident that in so doing Baird & 
Bradley were acting in the interest of the lender. 
Appellee was a capitalist (434) residing in a distant 
state, West Virginia (399), investing his ready means in 
loans on Chicago real estate upon such applications as he 
saw fit, after consideration, to accept. He was a corres- 
pondent of Messrs. Baird & Bradley, and as this record 
shows, dealt through that firm in accordance with the 
course above indicated. Each case “ was reported to him ” 
as was their custom. (347.) His loans were on long 
time, the Chicago agents examined or had their attorney 
examine the abstracts of title (410) the security papers 
were prepared in Baird & Bradley’s office (343, 349), 
they were to look after the loan, 7. ¢., see to payment of 
interest at the half year periods (373, 387); ‘when loans 
fell due and were paid, the money was to be remitted or 
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reinvested upon a new application (376), abstracts of 
title were to be kept in safe custody at Chicago for par- 
ties concerned (400), the resultuing correspondence _be- 
tween the agents and the lender extended over several 
years (355, 354)- These things imply (from the moment 
the lender came into the transaction by the acceptance of 
the proffered application of February 9, 1872), an im- 
portant and somewhat permanent agency relation of 
Messrs. Baird & Bradley towards the appellee. Especially 
is this apparent in a case where the borrower applied to 
continue or extend for several years longer a loan already 
existing for several years between the same parties. 

On the above date, February 9, 1872, James M. Mar- 
shall made such a written application to Messrs. Baird & 
Bradley for a loan of $10,000, to be secured upon prop- 
erty already encumbered with the loan of $5,000 of Feb- 
ruary 13, 1867, the homestead property of appellant in 
controversy. Of this application Mr. Bradley states (421) 
that it was signed by J. M. Marshall for $10,000, of 
which “ $5,000 was to pay off a loan that previously had 
‘¢been made through us.” The written part of the appli- 
cation was Mr. Baird’s (430). The application was.un- 
doubtedly made at the time it bears date. 

Mr. Baird states of this application (375) and the nego- 
tiation of the loan of $10,000 applied for: “« There had 
“ been a prior mortgage of $5,000 on the same property. 
« * * * It was nothing except the usual routine of such 
‘matters. Mr. MARSHALL wanted to get some money, 
‘and proposed that we should negotiate FOR HIM an ad- 
“ditional loan, and, of course, we went through the 
‘ ordinary preliminaries of negotiating with Mr. Marshall 
‘until the loan was finally made. I don’t remember any- 
‘thing peculiar in it at all.” ae 


— 


— 


75 


This was not appellant’s application; she neither signed 
nor had notice of it. It was presented by Messrs. Baird 
and Bradley on behalf of Mr. Marshall, the applicant, to 
the appellee, who accepted it and made the loan. The 
trust deed to secure it was prepared, as Mr. Bradley 
states, in the office of Messrs. Baird & Bradley by a Mr. 
Heman Allen, one of their clerks (349). There was 
an examination of the abstract. On the abstract so exam- 
ined occurs the entry: “Vo. 78 ames M. Marshall 
“to Thomas E. Marshall; deed in trust. dated November 
“ 21, 1866, book 206, p. 365; conveys lot 12 & South 12 ft. 
“ 34 mches of lot 13,” etc. [the premises in question] (411). 

Mr. Baird says, however, that at the time of the last 
loan he did not look at that entry. He adds (417) that 
they had had themselves over ten years’ experience in 
loans, and frequently examined abstracts in other cases— 
simple cases—-and they considered this a simple transac- 
tion. 

Messrs. BAIRD AND BRADLEY, AS THEY BOTH ADMIT, 
WERE WELL AWARE, AT THE DATE OF THESE VARIOUS 
LOANS (436, 383) THAT APPELLANT WAS LIVING ON 
THE PROPERTY. : | 

This was actual notice of her rights and put them upon 
inquiry, even had they not already known of the trust. 
The language of the abstract of title gave them actual 
notice that the deed to Thomas E. Marshall was on record 
at the day of its date, and created atrust. The record 
copy of this trust deed was visible on the books of the 
recorder’s office until the fire of October 9, 1871, and was 
therefore open to such examination as Messrs. Baird and 
Bradley and their counsel saw fit to make on the occasion 
of the prior loan in 1867. 

Nobody appears to have deemed it material or neces- 
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sary to inform or attempt to inform appellant of the busi- 
ness in hand. Mr. Baird states (374) that he had not 
been acquainted with Susan C. Marshall prior to the 
Baird trust deed; he does not remember to have seen her 
before that time; nor (375) at any time prior to the de- 
tainer suit [of 1879]. Mr: Bradley admits (431) that he 
remembers no conference with appellant concerning any 
one of these three loan transactions. She gets her first 
actual information about seven years after the date of the 
last of the series. Mr.. Bradley states (345, 346) he 
cannot recall seeing Mrs. Marshall; he has no reason to 
doubt that the negotiation was with her husband. He 
could not state that appellant appeared at Baird & Brad- 
ley’s office totake any part in the negotiations. The firm of 
Baird & Bradley, so far as he knows, made no inquiry 
whether she had or had not acknowledged the Baird 


trust deed. Appellant denies all knowledge of the loan, 


and we see nothing in the record to rebut that denial. 

The usual custom of the firm, as Mr. Bradley states 
(349), * was to hand a deed to a notary to have it ac- 
knowledged.” | 

In this instance there was a serious departure from that 
custom. The deed drafted by Mr. Allen on the 13th of 
February, 1872, or thereabouts, was not by Baird & 
Bradley handed to a notary to have it acknowledged; 7 
was by them handed to applicant himself. Mr. Baird 
says (379) that they handed the security papers to Mr. 
Marshall to have him execute them. | 

Mr. Baird states (382) that * it would not be abso- 


* lutely inconsistent with their routine for Mr. Marshall - 


“to have obtained the deed on the 13th of February for 
‘the purpose of having it executed and brought back to 
“ them; it would not be what I should say [was] in ac- 
‘‘ cordance with the ordinary routine.” 
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Mr. Baird also states that if Mr. Marshall had the 
deed February 13th unexecuted, he knows of no way in 
which he could have obtained it without the consent of 
Baird & Bradley. (382.) 

The inquiry naturally arises why occurred this depart- 
ure from a routine which seems so consonant with ordi- 
nary prudence; and especially in a matter where a mar- 
ried woman’s homestead was in question as a pledge for a 
large debt of her husband, without the least communica- 
tion with her in the business? 

The answer is furnished by Messrs. Baird & Bradley 
(436): ‘ We had great confidence in Mr. Marshall at 
“the time.” That appellant was not responsible for that 
confidence is evident from Mr. Bradley’s explanatory re- 
mark, “he had paid promptly up to that time.” 

It is just as evident that the confidence was developed 
in the course of business between appellee and Mr. Mar- 
shall, both active intelligent men, dealing in the absence 
of appellant. 

THE BAIRD TRUST DEED WAS SIGNED BY APPEL- 
LANT ON FEBRUARY 14, 1872; the certificate of the re- 
corder shows that it was filed for record that day. Messrs. 
Baird and Bradley appear to have departed again from 
their usual course (436), in disbursing $3,000 of the loan 
before the abstract was “ brought down” showing the 
record of the trust deed. It was with reference to this 
favor to Mr. Marshall that Mr. Bradley made the remark 
above quoted as to their “ confidence in Mr. Marshall.” 
He adds: ‘ With what investigation we could make, we 
«“ did not feel there was much risk in letting him have 
«© $3,000. The remainder of the cash part of the loan was 
“ left to be called for at any time after the completion of 
“the whole thing”; by which we understand, after the 


abstract had been continued or brought down to include 
the Baird deed of trust and show a satisfactory title at its 
date. — 

Mr. Baird states (378), from his cash book, that the 
$3,000 was paid to James Marshall February 14, 1872, 
and the balance passed to his credit, and paid to Mr. 
Marshall, March 14 [1872]. This balance (accounting 
for the old loan, $5,000; cash paid as above, $3,000; 
Baird & Bradley’s commissions retained, $250, and ex- 
penses of abstract and record,) must have been less than 
$1,750. 

One of the indisputable facts in this case 1s that neither 
in the negotiation of the loan, nor in the disbursement of 
its proceeds, were the rights or even the existence of the 
appellant recognized by the agents of appellee, save that 
these agents sent her husband to bring back her signature, 
and a notarial certificate of her acknowledgment. The 
notary, without the wife’s consent, and without seeing her, 
gave the certificate as a matter of confidence in the hus- 
band. The deed and certificate were accepted by the 
agents of appellees upon a like confidence in the husband, 
and with no other evidence than the signature and void 
certificate. The husband omitted to notify appellee’s 
agents that his wife had not acknowledged the deed, nor 
did he inform them as to the manner in which he had 
obtained her signature to the deed which they had placed 
in his hands. On these matters, so vital to appellant, 
there was silence, appellee’s agents asking no questions, 
and the husband volunteering no information. The busi- 
ness went forward on the strength of the documents so 
procured. 

Mr. Baird states (412) that they did not ask Mrs. Mar- 
shall about the trust interest in this:land; had no consul- 
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tation with her; made no inquiry as to whether James 
M. Marshall had not the originals of the deeds mentioned 
in the abstract; made no search (413) or inquiry as to 
Mrs. Marshall’s rights in the property; relied on the rec- 
ords for all the information they had; believed Mrs. Mar- 
shall was living on the property; did not consult her in 
any way as to the disbursement of this money. 
Mr. Baird is asked (zi:d.): “ You took no order or 
consort [consent] from her as to giving it to Mr. James 
M. Marshall, I supposer” A. «No, str; OF COURSE 
‘¢ NOT; IT WAS NOT ANY OF HER BUSINESS.” 

“ Q. Was ‘that matter discussed between you and 
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Mr. Marshall; as to whether it was any of her business 
‘or not? , 

“ A. No, sir; he bought these papers duly executed, 
‘‘ as his security, and upon these he got the money. | 
« Q. Did you ask Mr. Shortall whether Mrs. Marshall 
appeared before him and acknowledged that deed? 
“A. We would not be willing to insult him so much 
“as to ask him such a question as that. We assumed 


a“ 
ca 


“ that a man was not going to commit a criminal offense, 
«© a man like Mr. Shortail. 

«Q. At any rate, you made no inquiry of him about 
“ it? 

« A. No, sir. 

“Q. You disbursed the money upon the strength of 
“ this certificate? 

‘© A. Upon the strength of the papers as executed.” 


ON THE MORNING OF FEBRUARY 14, 1872, AT ABOUT 
8 o’cLock, JAMES M. MARSHALL was at the residence 
on Indiana avenue, on the point of leaving the house for 
his down-town office. (138.) He had in his possession, 
unsigned by his wife, the draft of the Baird trust deed, 


So 


which had been previously prepared in Baird & Bradley’s 
office by the clerk, Mr. Allen. It had been given to him, 
as has just been shown, in order that he might procure 
his wife’s signature and acknowledgment. Within a few 
minutes her signature had been obtained by him, and he 
then left the house, went to the office of Mr. Shortall, the 
notary, and there procured the false certificate of ac- 
knowledgment, on the “ strength ” of which he induced 
appellee’s agents to disburse the loan. As the deed was 


returned by Mr. Marshall to appellee’s agents, money dis-_ 


bursed and the deed recorded that same day, under a sus- 
pension of some of the usual business precautions of the 
office of Baird & Bradley, the case presents evidence of 
pressure on the part of the borrower, and an unusual 
yielding to such pressure on the part of the agents of the 
‘lender. 

The documents, therefore, as well as the statements of 
the witnesses, confine the inquiry to a narrow space of 
time. Whatever was done by way of influencing .appel- 
lant’s signatureis shown by the proof to have occurred on 
February 14, 1872, before Baird and Bradley received 
_ back the trust deed from Mr. Marshall... The° uncontra- 
dicted testimony of numerous witnesses proves the truth 
of the account above given in the answer and cross-bill 
of appellant as to the time and nature of the influences 
under which she signed the Baird trust deed. 

It inheres in the nature of the act of appellee’s agents 
in entrusting to James M. Marshall the unsigned deed in 
order that he might bring into the dealing a new party 
not then apprised of the matter in hand, that they 
necessarily contemplated some representation by the 
husband to the wife to induce her signature. It is 
evident also that the nature of that representation was 
tacitly left to the discretion of her husband. 
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The appellant states the occurrence. (91, 92 ef seq.) 
She was on the morning of February 14, 1872, sick in 
bed at her home on Indiana avenue, the premises in con- 
troversy. Her husband asked her to sign, stating in an- 
swer to appellant’s questiog, that the deed related to 
property on Prairie avenue. So assured the appellant 
signed the Baird trust deed. She was then under the 
care of her physicians, Dr. Hale and Dr. Read, both of 
whom have corroborated her statement that she was con- 
fined to her room by her illness at the time in question. 
She had been previously and on that day taking narcotics 
to allay pain (95). It is clear that appellant did not leave 
her room that day nor for several days before and after 
(97). Attending upon her were her sister, Mrs. Noble, 
who testifies at page 135 et seq.; and her cousin, Mrs. 
Boyer, whose evidence is at page 173 ct seg. ' Dr. Noble, 
who testifies (192), was also a member of the family and 
present on the occasion when the deed was signed. These 
witnesses living in the family concur in stating that the 
notary was not in the house on the day his certificate 
bears date, February 14, 1872, or at any time between 
the signature and recording of the deed of trust. They 
all concur substantially as to the misrepresentation made 
use of by Mr. Marshall to obtain his wife’s name. The 
gist of that misrepresentation was that the paper related 
to property on Prairie avenue, when it related to the In- 
diana avenue property. The silence and absence of 
Messrs. Baird & Bradley, the failure of the notary to ex- 
hibit and explain the deed to appellant left her fully sub- 
jected to the marital influence of her husband and the 
special influence of his statement to her. 

It would have required greater technical skill and 
greater power of abstraction than were possessed by 
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appellant in her partially disabled condition to have 
spelled out in the deed a disproof of her husband’s 
assurance. She had been, as had her female relatives 
who have testified, at all times accustomed to be guided 
in such matters by her husband. 

Appellant states (gt) that she was at her home on [n- 
diana avenue, sick in bed on the morning of February 14, 
1872, about 8 o’clock or half-past. That there were 
present on that occasion in her room, her husband, her 
sister, Mrs. Noble, her sister’s husband, Dr. Noble, her 
cousin, Mrs. Boyer, and some of the children. She states 
(92) Mr. Marshall wanted me to sign a deed. He said 
he wanted to borrow some money as I remember, and 
wanted me to sign a mortgage. He told me he wanted 
me to sign that paper. I asked him on what. He said 
on a lot on Prairie avenue we owned, and I took a pen and 
signed it. [didn’t know anything about what was in the 
paper. I would not have known if T had looked at it, for 
I was not well enough. I was very sick. I was too sick 
to read the deed. I had been taking morphine under a 


physician’s prescription, Dr. E. M. Hale’s. The lot on 
Prairie avenue was vacant; we owned two or three lots 


on Prairie avenue. When I was told the deed related to | 


Prairie avenue property, I believed the statement because I | 
didn’t think we could put itanywhere else. I didn’t think 
he could put it on our home. [f believed what he said or | 


I would never have signed the paper. The transaction 
occupied a few minutes. (94) He took the paper with 
him; T never saw it after that nor heard of it, nor heard 


of the money nor anything connected with it. I never re- 
ceived a cent, never had any benefit of it; took no part in 
negotiation for a loan on this homestead. I authorized 
nobody to borrow any money upon it (95), had no nego- 
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tiation with James A. Paxton about this loan; never heard 
of him until this suit. I signed only one deed (gr) on 
that day. I had been taking morphine that day and days 
before. I was confined to my bed all day February 14 
and could not get up. (96.) My sister and cousin were 
there; they both lived with me. Appellant states defin- 
itely that she did not leave the house northe room on that 
day, nor on the preceding day, and had not left it for a 
week or ten days before. She says she made no acknowl- 
ecgment of the trust deed of February 13,- 1872; she 
never went to Mr. Shortall’s office, nor did Mr. Shortall 
on the 14th or 15th of February, 1872, come to her 
house. She knows because she did not see or hear of 
him. He did not come to her room on that occasion and 
did not see her, that she knows of. She denies that she 
ever made the acknowledgment before Mr. Shortall in 
question; says she never received any money, the proceeds 
of any prior loan, upon this homestead property. She 
didn’t know there could be any, and says, « I didn’t know 
‘that I could borrow any money, or that Mr. Marshall 
‘could borrow any. I thought it was fixed so that 
‘neither of us could borrow any money on it, or sell it, 
‘or do anything with it but live on it. I thought it was 
“ fixed by Mr. Marshall so that I could have the house, 
‘and after I died it should go to my children.” [I had no 
information (99) as to what was in the deed; all I knew 
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was that he told me it was a mortgage on Prairie avenue 


property to borrow some money. I acted upon that in- 


formation. 

Mrs. Noble testifies (135) that she was living at the 
homestead on Indiana avenue with her sister, the appel- 
lant, at the time appellant signed the Baird trust deed on 
the 14th of February, 1872. 


She says her sister had 
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been quite sick for a week or ten days, and that she had 
been taking care of her; she had been taking medicine 
to quiet her from Dr. Hale. On this particular day Dr. 
Hale had been called in quite early in the morning and 
had given her some medicine, which he said was mor- 
phine, and witness had given her a dose about an hour 
before breakfast. Mrs. Noble states that her sister was 
confined to her room and bed during that day; that she 
was in terrible pain and could not keep still; “ would keep 
“ groaning and making a good deal of fuss until quieted 
‘by the medicine.” She remembers (137) Mr. Mar- 


shall coming in on that morning, in regard to her signing 
the paper, somewere about Sor half-past; perhaps 
later. The witness states that her cousin, Mrs. Boyer, 
was there, and her husband, Dr. Noble, was aiso present. 
She had been writing some valentines for the children. 
Mr. Marshall came in, went to the closet for his coat, and 
took out a paper and said, “ Sue, I wish you would sign 


She said, what is it, or something to that 
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“ this paper. 
effect. He said, “« Oh, it’s a paper; I want to borrow some 
“money on the Prairie avenue property.” So he asked me 
to get a pen,and [ took it to the bed-—pen and ink— 
and she signed the paper, and Mr. Marshall took 
it and went away; and I said, “Sue, you had better 
‘ be careful what you sign.” She said: “Qh, it don’t 
‘‘ make any difference; I have signed away nearly every- 
“thing; I cannot sign away my home.” That was all 
the conversation we had about the paper. Mr. Mar- 
shall went down town, and we _ went: on with the 
ordinary duties of the day. The deed was 
not read by Mrs. Marshall. (1t39.) I was in the habit 
of believing whatever Mr. Marshall said of that kind. It 
Was not a matter I took a great deal of interest in. [ al- 


ways believed whatever he said of business matters. If 
believed that. Nothing was said by Mr. Marshall or 
any one else to the contrary by way of showing that this 
paper really related to the Indiana avenue property. Mrs 
Noble states that she did not learn that it related to the 
homestead until her sister spoke to her something about 
the detainer suit brought by Paxton in the United States 
court, and asked her if she remembered her signing the 


paper. 


ence of 
“ we could rouse her to speak with her, or anything of 
“ that kind.” She had been sick a week or ten days or 
two weeks (142). Mrs. Noble states (164) that Mr. 
Shortall did not come into Mrs. Marshall’s room, and was 
not at the house on the 13th or rqth of February, 1872. 
She states (167) that she knows that he was not at the 
house from the gth to the 15th of February of her own 
knowledge, because she knows her sister was confined to 
her room and no one allowed to see her except her family 
physician. If any one had come and been admitted (169) 
she would have heard of it. 

Appellant’s cousin, Mrs. Elizabeth Boyer (173), de- 
scribes the same occasion on the 14th of February, 1872; 
she remembers Mr. Marshall coming in from breakfast 
and taking a paper out of his pocket and asking Mrs. 
Marshall to sign it. She remembers that she did sign it, 
and that Mr. Marshall took the paper and put it in .his 
pocket and started down town. Dr. Noble and Mrs. 
Noble and witness were present. “I remember Mr. 
‘¢ Marshall said, I wish you would sign this paper. She 
‘‘made some objections, but signed it. I don’t remember 
‘the particulars of what was said. Mrs. Marshall at that 
“time (174) was lying down in bed very sick, suftering 
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Mrs. Noble says her sister was under the influ- 
medicine, “but not so much so but what 
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“severe pain.” She had been sick a week or ten days 
before, and remained sick about two weeks after. She 
did not leave her bed on the ryth. Dr. Hale had been 
attending her and Dr. Read was called that morning. | 
think she was worse (175) the 3th, 14th and 15th. I 
know that nobody besides the members of her family and 
the physician were in her room on the 14th of February. 
No one was there on the 13th. Mr. John G. Shortall 
was not at the house on the ryth of February. I have 
seen Mr. Shortall (176); I know him by sight. I remem- 
ber it was in 1872 for different reasons. One is, it was 
the year after the big fire. I was never present on more 
than one occasion when a deed was presented by Mr. 
Marshall to his wife and signed by her. (186.) I re- 
member that this occurred on St. Valentine’s day, and the 
children had always been in the habit of taking great in- 
terest in the 14th. On that day we could not give them 
the attention they were used to on account of the sickness 
of Mrs. Marshall. 

Dr. Noble, husband of Mrs. Noble, who states that he 
has been in business as a dentist in Chicago since 1863, 
was present (193) on the morning of February 14, 1872, 
at the residence on Indiana avenue when a paper, a legal 
paper, apparently, was signed. Mr. Marshall came in, 
went to the closet and took out a paper, and says, “ Sue, 
« ] want you to sign that paper quick, I am in a hurry 
‘¢ this morning.” That is as near as I could say. Could 
not say the very words. Mrs. Marshall was sick, not in 
very good humor; there was talk enough that morning 
to attract my attention, and I thought to myself I had 
better get out of the room. Finally she asked Mrs. 
Noble, who was writing or directing some valentines for 


the children, to hand her a pen, and she raised up on the 
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bed and signed the paper. The paper was put on a book, 
and she said, after a good deal of talk, “« Thaok God, 
“ there 1s one piece of property I can’t sign a deed for.” 
That is my recollection, and I remember it just as well as 
if it was yesterday, and he took the paper and went away, 
and I lay there (on the lounge) until about 10 o’clock, 
when I went to the office. Paper looked like a legal doc- 
ument. I supposed it was a deed or mortgage, something 
of the kind. I did not know what it was. Witness stated 
that he knew Mr. Shortall, but never saw him until at the 
forcible detainer trial. Mr. Shortall was not at the house 
of appellant (195) while witness was there. Mrs. Mar- 
shall was sick in bed at the time and had been for days 
before; she was suffering fearfully; very much out of pa- 
tience with everything and everybody; so much so that 
it was unpleasant to stay in the room. 

Dr. E. M. Hale states that he had practiced medicine 
in Chicago sixteen years; had been the family physician 
of appellant and family thirteen or fourteen years. He 
was an attendant upon appellant in February, 1872, from 
the rst to the 17th of that month. She was very ill from 
inflammation of the hemorrhoidal veins. A suppuration 
occurred, attended with very great pain. Dr. Hale states 
that he visited appellant every day from the rst to the 
17th of February; he remembers being called very early 
on the morning of the 14th, on which day he finds two 
visits charged. He states the pain and distress of appel- 
lant in this case was such that he had toresort to opiates. 
She must have been fully under the influence of opium 
very shortly after the first administration in the morning, 
which was before breakfast (201). Usually takes from 
thirty to forty minutes to put a patient under that in- 
fluence. He says appellant (202), when not under the 
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influence of morphine, was very nervous, hysterical and 
irritable. In fact, there were a good many days when 
she was not out of the influence, and the two conditions f 
were very much blended together. She continually : 
begged for more drugs, and it was difficult to keep her 
in morphine within bounds; that is, until the suppuration 
occurred and the abscesses broke. 

After stating the uniform effect of opium on the mind, 
he states that appellant was confined to her bed and 
could not walk. As to the 14th of February he says he 
found her in bed, and cannot imagine her getting up and 
being about much on that day. He does know that 
she left her bed on that day. On the afternoon of that 
day she was delirious and wandering in her mind. Wit- 


ness states that he has been professor in two medical col- 
leges in Chicago during all but one year since his resi- 
dence in the city, professor of materia medica and thera- 
peutics in the Hahnemann College and the: Chicago 
Homeepathic College, having been educated at a home- 
pathic college in Cleveland, Ohio. 

Dr. Ambrose Reed states that he has lived in Chicago 
since 1857; been in the practice of medicine since 1842; 
had attended Mrs. Susan B. Marshall on the 14th 
of February, 1872. “My bill enables me to recollect the 
“ date. Independently of the bill I don’t think I should, ) . 
« but the bill calls it all fresh to my mind. (242.) I re- 
‘member the circumstance perfectly well. Mrs. Mar- 


me 


‘ shall was confined to her bed with an ulcer, and it was 
‘ out of the question for her to stand up or to sit up at 
“that time. I had to perform an operation upon her. 
« This is the only occasion that I ever performed any 
“ operation in my professional relations to her.” Dr. 
Reed does not remember whether he performed it in the 
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forenoon or the afternoon. Appellant complained of the 
pain and suffering. He should judge that it would be out 
of the question for appellant to go out of the house or 
even get up. Dr. Reed saw Mrs. Boyer on the occasion. 
Does not remember to have seen appellant professionally 
afterwards. (246.) His relations to the family aside 
from professional ones are those of friendship and in. 
timacy. 

There is no difficulty in finding on this record, as the 
court found, that appellant did not acknowledge the 
Baird trust deed. The notary’s certificate states an ac- 
knowledgment before him February 14, 1882. Numer- 
ous witnesses corroborate appellant’s statement that she 
was sick in bed and did not leave her room that day, and 
show that the deed was not signed, and hence could not 
have been acknowledged before that day. Hence, unless 
her acknowledgment occurred at the sick room of ap- 
pellant, it did not occur at all. The proof shows it did 
not occur anywhere. 

Mr. Shortall, the notary (272), lived within two or 
three blocks of appellant’s house, and passed within a 
block of it in going to and from his office. He admits 
(274, 275) that he has “ no personal recollection of tak- 
ing this particular acknowledgment,” and gives as a rea- 
son for stating that he took this that he never.certitied 


knowingly to a lie in his life. Mr. Shortall speaks of 


having been repeatedly in vain requested (276) to certify 
to acknowledgments in the absence of the supposed ac- 
knowledger, in one instance, by James M. Marshall ( 277). 
He says he was not in the habit of taking many acknowl- 
edgments (275) about the time in question. 

The deposition of James M. Marshall was taken in the 
detainer case, on the law side, on the 16th March, 188o, 


> - rs ; o 


eaten 


ep nen emeraransanrtrse-neweyarennpsnnmernann. te Sony rer 
a 


go 


at his residence, in pursuance of an order of court entered 
the day before. (Additional Transcript, p. 1.) The wit- 
ness was then in his last illness, and died July 1 following. 
The verdict in the detainer suit was tiled March 18, 1880 
(322), so that Mr. Marshall’s evidence was before the 
jury in that case. [t was made a part of the proofs in 
the present record by the order of the court in the case 
(30), entered July ro, r88o, after Mr. Marshall's death. 
Having been inadvertently omitted in making up the rec- 
ord, it has been added, by stipulation of counsel, from a 
certihed copy furnished by the clerk of the court below. 

Mr. Marshall states (Add. Tr., 2), that his wife signed 
the Baird trust deed of February 13, 1872, at her house 
on the morning of February 14, 1872, after breakfast, as 
he was about to go down town. He took the deed, so 
signed, to the office of Mr. Shortall as he went down town 
that morning. He signed the deed at Mr. Shortall’s of- 
fice, and the latter put his notarial seal upon it. The wit- 
ness says, as soon as he put his name and stamp on it 
(Add. Rec., 2, 3), “1 took it across the way there and 
‘¢handed it to Mr. Baird, and he looked at it and handed 
“it over to somebody else, and, says he, that is all right.” 
* * * «Tt must have been half-past 9, because I 
‘wanted to get $3,000 of this money to use at Sol 
«« Smith’s bank there as soon as it opened, or Badger’s. I 
‘© don’t know which, and then they remarked they would 
“straighten up the balance of the account.” He obtained 
at this time $3,000 of the money. It further appears 
from Mr. Marshall’s testimony that the business at Mr. 
Shortall’s othce did not occupy more than five or eight 
minutes or ten minutes (Add. Rec., 3), as the witness was 
anxious to meet his bank engagements; that he had left 
his wife sick in bed at the house; that she did not leave 


her bed that day to his knowledge, being in such condi- 
tion that she could not; Mr. Shortall was not present 
when she signed and never came near the house, so far 
as he knew. He says that he never afterwards saw any- 
thing more of the Baird trust deed until it came around 
due; the money obtained, $10,000, less expenses, was used 
by Mr. Marshall in his business, “real estate brokerage, 
“and buying and selling, and so forth.” 


Shortall and himself when the certificate of acknowledg- 
ment of the Aeed was made by the latter, he says: 
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A. On being asked to state what was done by Mr. 


“« He came up from down-stairs with a cigar in his hand 
smoking, and, says I, « John, I want you to fix up this 


paper.’ 


-—he made this kind of a remark, says he, ‘ What are 
vou going to do now:’—or something—some little 
casual remark like what he used to you or I goirg tn 
there now; he was very anxious to get his abstracts 
straightened around and people came in there. 

+ Q. What else took place on that occasion? 

“A. Well, he may have said, ‘Jim, let us not stop to 
talk any to-day, I am so busy, I have so much to do; 
we will talk some other time.” He was always fooling 
and joking around and smoking, and we going to dinner 
together whatever was said was said in a common 
office, was where all the boys were sitting around writ- 
ing. | 
“«Q. What, if anything, did Mr. Shortall do with the 
deed when you told them that there was a deed you 
wanted fixed’ 

« A. Here is what [ said to him when I first went in 
there; says 1, when he came up from down below, says 
I, ‘John, I want vou to put your jews-harp on that ’— 
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He looked it over and I don’t know whether 
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that is a kind of a nickname we have with the notaries. 
‘Says he, ‘ What are you going to do now?’ something 
of that kind. He just opened it, put his seal on it and 
‘his name on it; that is the exact words—the jews- 
harp. | 

“QQ. Did you pay hima fee for that, do you remem- 
ber ¢ 

«A. IT don’t remember about that, I can tell by look- 
ing on my cash book; all these little items T have down 
from day to day. 

“QQ. Look again at this paper, the same I showed 
you before, and state whether this certificate which 
bears date the 14th of February, 1872, and is signed 
by John G. Shortall, notary public, is the paper to 
which you refer when you say he put his name to the 
deed? (Hand.ng witness paper. ) : 

«* A. His acknowledgment to the deed? 

“(@. Yese 

“¢ A. Yes. 

“Q. That is where he put his name, is ity (Indi- 
cating. ) | 

“A. Yes, sir. 

*Q. About how long a time did this interview occupy 
between you and Shortall, up to the ttme when he put 
his name to the acknowledgment, and put on his seal 
and gave you back the paper? 

* A. From the tme he came up from down below? 
*“Q. Yes; about how long a time had you been doing 
business with him? 

<A. IT guess eight or ten minutes, as I said awhile 
ago; he did it up as lively as he could in a business 
way. There was others standing around wanting some- 


‘ thing done by Shortall. 
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“Q. Had vou had former business dealings with 
Shortall? 

A. I had. 

“Q. How well were you acquainted with himr 
“A. Well, we had the usual business acquaintance 
‘ and were neighborly friends: he lived over on Prairie 
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* avenue there.” 
This witness was cross-examined in great detail, and his 
entire deposition appears in the additional transcript. 

Mr. Marshall was not asked by either party to state, 
nor did he state, what representations were made by him 
when he asked appellant to sign the deed of February 
13, 1872. That branch of the case rests upon the testi- 
mony of Mrs. Noble, Dr. Noble, Mrs. Boyer and appel- 
lant. It is clear, however, that James Marshall was in 
pressing need of money that morning, and that the busi- 
ness of the loan was hurried through with the co-opera- 
tion of appellee’s agents and the notary, and that within an 
hour or so from the time he left appellant’s sick-room the 
money had been obtained and spent, and the deed left with 
Baird & Bradley for record. The office mark of the re- 
corder shows that the deed was filed for record February 
14, 1872. (552.) As Mr. Shortall’s certificate bears 
date February 14, 1872, and as many witnesses saw the 
deed signed by appellant on the merning of that day 
limits of the inquiry are sharply defined. 

Well might the court find that the deed was not ac- 
knowledged. 

Central Bank of Frederick and others v.. George W. 
Copeland and Mary Anne E. Copeland, his wife, was de- 
cided in 1862 by the Court of Appeals of Maryland, and 
is reported in 18 Maryland, 305. That was a case in 


which the court held, as against the mortyagee, a mort- 
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gage by husband and wife of the wife’s property to be 
void for reason of undue influence exercised by the hus- 
band towards the wife in procuring it in the absence of 
the creditor and without the creditor’s knowledge. 
~The mortgage conveyed the real estate of the wife to 
the creditors, Thomas and McPherson, to secure $3,900 
due by the husband to the mortgagees. The deed was ac- 
companied by the acknowledgment of the wife upon a 
separate examination by a justice, certified in the form 
prescribed by the appropriate Maryland statute. The 
mortgagees had subsequently assigned the mortgage to 
the Central Bank, the complainant in the suit, and the 
bank, as assignee of the mortgage, brought its bill of fore- 
closure In the Circuit court of Frederick county against 
husband and wife. The court below dismissed the_ bill 
and the complainants appealed. The evidence satisfied the 
Court of Appeals, as it had satistied the Circuit Court, 
that the husband had procured the execution of the mort- 
gage by threats and other improper influences against 
the wife. It was proved that neither McPherson nor 
‘Thomas, nor any person representing. the Central Bank, 
was present at any time during the day that the mort- 
gage was executed, nor when the threats were made. 
The wife had no concern in the debts secured by the 

mortgage. The case therefore brought the court fairly 
to the issue whether or not the mortgagees in communicat- 
ing with the wife solely through the husband were re- 

sponsible for the misconduct of the husband in procuring 
her signature for their benefit. That is the identical 
question now under discussion in the present appeal. 

The Marvland court treating the assignment to the Cen- 
tral Bank as immaterial, proceeds to the determination of 


the cause as if between the Immediate parties to the mort- 
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gage. ‘In this view of the existing relationship of the ap- 
“ pellants,” it says, “the question presented may be de- 
termined as one raised between the immediate parties to 
“the mortgage.” * * * «A contract, the execution 
‘‘ of which is induced by fraud, is void, and a stronger 
“character cannot reasonably be assigned to one the exe- 
“cution of which is obtained by duress. Artifice and 
“force differ only as modes of obtaining the assent of a 
“ contracting party, and a contract to which one assents 
* through imposition or overpowering intimidation will be 
‘declared void on an appeal to either a court at law or 
“equity to enforce it. The question whether one exe- 
“ cutes a contract or a deed with a mind and _ will suf- 
‘ficiently free to make the act binding, is often difficult 
“to defermine, but for that purpose a court of equity un- 
“restrained by the more technical rules which govern 
“courts of law in that respect, will consider all the cir- 
‘cumstances from which rational inferences may be 
‘drawn, and will refuse its aid against one who, although 
‘‘ apparently acting voluntarily, yet, in fact appears to have 
“executed a contract with a mind so subdued by _ harsh- 
* ness, cruelty, extreme distress, or apprehensions short of 
‘legal duress as to overpower and control the will,” 
(Citing authorities. 

* * # & The fact that McPherson and Thomas per- 
« sonally took no active part in procuring the execution of the 
« mortgage by Mrs. Copeland, dees not strengthen their 
“ rroht tosel it up asa valid deed, nor does tt impair her 
“right loavoid it. Sts execution was procured by the hus- 
“band, acting in thetr tnterest and for their benefit, and 
“astheir acceptance of the mortgage implies an adoption 
“of his agency, they can have no right to enforce it, 
“ free from mprmitics originating in this use of uncon- 


“ scronable means to com pel wts execution.” 
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“The only interest, therefore, upon’which the mortgage 
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‘can be held to operate, ¢s that of the husband as tenant 
“by the courtesy. In accordance with these views the 
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‘ the court will sign a decree reversing the decrees of the 
‘court below; dismissing the bill against Mrs. Copeland 
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‘with costs, and remanding the cause of such further 


en 


‘proceedings against George W. Copeland as may be 
‘necessary for the final determination of the appellants’ 
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‘ proper rights and claims. 
«“ Decree reversed and bill dismissed.” 


We are aware that this court has applied in favor of 
the assignee of a note secured by mortgage of real estate 
seeking foreclosure by bill in equity substantially the same 
rule as to cutting off equities of the maker of the note as 
would obtain in a suit at law upon the note as com- 
mercial paper. But in this case the bond, even if nego- 
liable, was not signed by appellant. Nor was appellee 
assignee, Save as assignee of his own agent, who used the 


funds of appellee in taking the bond. (4.) The case 


stands, therefore, as one between the original parties, ap- 


pellant and appellee, and consequently the equities remain 
unaffected by assignment. Whatever standing = ap- 
pellee has, therefore, as against appellant is not as holder 
of commercial paper made by appellant, but as purchaser 
of land under the Baird trust deed. That was precisely the 
attitude of the mortgagees in the Maryland case, supra: 
the misconduct of the husband in acting for the purchaser 
goes to the dona fides of the purchase. 

A party sent to. get a thing without a previous com- 
munication with the person to whom he is sent 1s neces- 
sarily the agent of the sender. It appears in this case 
that Baird & Bradley sent the husband to get the wife’s 


signature and the notarv’s certificate. It is undisputed 


that there was no previous communication with appellant. 


The case of Ster/ine Bridge Co. v. Baker was an appli- 
cation of this principle-—75 Ill., 139 (1874). The super- 
intendent of the bridge company sent one Blain to Baker, 
the plaintiff, to get some jack-screws for use in the com. 
pany’s business. Baker told Blair in delivering’ the screws 
he should charge twenty-five cents per day for each 
screw, but Blair did not report that condition to his prin- 
cipal. The Supreme court says: : 


“ No prevtous arrangement had been made for these 


“screws, and when Blair was sent it was to get them. 
“ He was as to this act necessarily defendant’s agent. 
‘His request for them was the defendant’s request, and 
4 “what was said to him as to the terms on which the de- 
\ “fendant could have them was said to an agent of the 
“defendant, about a matter affecting a special duty with 
“which he was entrusted, and is consequently binding 
* upon the defendant.” 
Appellant had no communication with the notary on 


the strength of whose certificate the appellee accepted 


| the Baird trust deed. She had no communication with 
appellee save through her husband, but with the notary 
she had none through any one. Appellee, through 
' Messrs. Baird & Bradley and the husband, put into the 
hands of the notary the unacknowledged deed; it was a 
means of enabling the husband to obtain the money by 
the use of the notarial certificate. Is it to be said that 
the negligence of appellant overbalanced that of appellee 


and his notaryr A notary is a public agent. In_ this 
case he assumed, without authority from her, to act for 
appellant, but he made no such unwarranted assumption 


as to appellee. On the 14th of February the deed was 
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placed in the notary’s hands by James M. Marshall, who 
had been intrusted with it in the course of business at 
the office of appellee’s agent. In taking the deed from 
the husband’s hands the notary was simply acting under 
the wishes and directions of appellee. Now, it is putting 
it with excessive mildness to say the notary was negligent 
in not taking the deed, so received, to appellant and ask- 
ing her acknowledgment of its contents before handing 
it over to be taken to Baird & Bradley, and used as a 
valid security as he knew at would be. This negligence 
of a duty reposed in him by appellee is not the negligence 
of appellant, but that of appellee’s own agent, which in 
law is that of appellee himself. Baird & Bradley would 
never have made the loan but for this negligence of Mr. 
Shortall.  [f so, that ends the effort to hold appellant re- 
sponsible for the loss, by reason of her signature alone. 

If it be demanded which of two innocent parties shall 
suffer, shall it not be replied in the language of the 
Maryland judges, he shall suffer who for his own benefit 
sends as his agent-to the wife the party by whose mis- 
representation the execution of the deed is obtained, 


and who accepts the deed so obtained? 
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The bill of appellee, as amended, contains the allega- 
tion that appellant: and her husband by the trust deed in 
controversy conveyed the premises (4) “in fee simple ” 
to Lyman Baird, “« and also all rights, both in law and 
“equity, including all right of dower aud rights under 
the homestead laws of the State of IMlinors of the said 
Fames M. Marshall and Susan C. Marshall of, in and 
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‘< fo said real estate.” As amended, it also contained the 
allegation that such deed to Baird purported to be ac- 
knowledged by husband and wife, and no allegation that 
it was not so acknowledged (70). If this is true then 
Baird’s deed to appellee of the fee simple of said prem- 
ises, Which 1s also pleaded in the bill (6), passed to appel- 
lee a * plain, adequate and complete remedy at law.” 

It was said in the bill that appellant and her husband 
set up the claim that the wife had not acknowledged the 
trust deed, but it was not stated that sucn claim was true; 
on the contrary, Mr. Shortall, with his notarial seal, was 
brought forward to prove appellant’s claim false. The 
suit at law was not dismissed, but still remains as a men- 
ace and a cloud. The master reported, without objec- 
tion from appellee, that the Baird trust deed (63, 64), 


‘+ was in fact executed, acknowledged and delivered as in 
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‘said bill charged”; and added the practical suggestion 
‘“ that the defendant, Susan C. Marshail, be decreed to 
‘“ deliver to the said complainant the possession of said 
‘¢ premises.” 

There was afterwards, it is true, a momentary impulse 
towards amendment on the part of appellee (71), but we 
submit that nothing was taken from the essential allega- 
tions of the bill above quoted. 

As drawn and amended we consider the bill of appel- 
lee an effort to carry on his suit at Jaw under the guise of 
a bill in chancery. , i 

But if we perceive the issues and understand the evi- 
dence in this cause, there is a deeper error in the decree. 
It is not merely that appellee did not allege a case of 
equitable cognizance, but that he failed to prove such a 
case, and failed to meet the case of appellant. That is a 


defect which amendments of the pleadings cannot reach. 
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Hence, we have felt warranted in saying to this court 
that the sources of jurisdiction in this cause lie in the 
averments and proofs of the cross-bill. The subject-matter 
is one of equitable cognizance, and the citizenship of the 
parties conforms to the law. The value of what is in 
controversy far exceeds the amount required to give this 
court an appellate jurisdiction. The prayer of the cross- 
bill has been denied by the circuit judge. © Appellant. as- 
serts that denial to be erroneous and inequitable; she be- 
lieves herself entitled to the relief prayed by her. It ts 
her claim and that of her counsel, that she has proved the 
material allegations of her case. 

This, as she trusts, has been established in what has 
been said under the I, IH, IT] and IV points above. 

Perhaps in the presentation of: her argument appellant 
has occupied an undue share of the time of this court. If 
so, an excuse may be found in the great mass of the record 
and the natural solicitude of her counsel, on this second 
and tinal occasion, to go fully into the questions and evi- 
dence involved. Firmly convinced of the applicability 
and conclusiveness of the [linois authorities cited by her, 
appellant has not sought to catalogue in addition an ex- 
tensive array of cases or authorities, but has preferred to 
lay before the court the simple facts relating to the issues 
tried below. 

Appellant therefore submits that the decree, should be 
reversed and the cause remanded; that the bill of appellee 
ought to be dismissed because neither allegation nor proof 
sustains it; that relief should be granted on her cross-bill, 
and that incidental thereto the court below should annul 


the Baird: trust deed, and require appellee to account to 


appellant for the use and occupancy since he took posses- 
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sion of the premises, under the decree; he being allowed 
to withdraw out of court, the $1,000 now on depesit by 
him under the decree; and that, finally, appellee be per- 
petually enjoined from prosecuting suits. at law and com- 
pelled to make restitution of possession to appellant. 


Respectfully submitted. 


Gro. L. Pappock, 


‘ 


Of Counsel for Appellant. 


Pappock, ALpis & WRIGHT, Sols., 
65 Portland Block, Chicago. 
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BRIKEF FOR APPBRLLEE. 


On February 13, 1872, James M. Marshall borrowed 
of appellee $10,000, and gave as security therefor a trust 
deed, in the nature of a mortgage, from himself and 
wife (the appellant) on the real estate in question, to 
Lyman Baird. This money not being paid when it be- 
came due, the real estate was sold under a power of 
sale in the trust deed and bought by appellee. Marshall 
and his wife, being in possession of the premises, refused 
to deliver them up to appellee, who thereupon brought 
a suit of forcible detainer against Marshall and his wife 
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to recover possession of the premises, in the Circuit 
Court of the United States, for the Northern District of 
I}inois. 

Just before the trial of this forcible detainer suit 
which was on March 16, ISSO, the deposition of Marshall, 
who was sick, was taken at his home. In that deposi- 
tion he stated that Mrs. Marshall did not acknowledge 
the trust deed. This was the first intimation that the 
appellee, or his agents, had that such a claim would be 
made. On that trial appellant testified that she did not 
acknowledge the trust deed, and other witnesses were 
introduced to corroborate her statement. The certifi- 
cate of acknowledgment, dated [ebruary 14, 1872, was 
signed by John G. Shortall, a notary public, and one of 
the prominent abstract makers of Chicago. He testt- 
fied that while he could not recall the taking of that 
particular acknowledgment, he had frequently taken 
Mrs. Marshall's acknowledgment, and several times at 
her house, and that he must have taken her acknowl- 
edgment on the day of the date of the certificate, or 
the evening previous, because he never made a certifi- 
cate of acknowledgment unless the party had actually 
made the acknowledgment in his presence, although Mr. 
Marshall had requested him to do so in the case of Mrs. 
Marshall, and he had refused. (272-285.) The ver- 
dict of the jury was for the defendants. This was set 
aside by Judge Blodgett on a motion for a new trial. 
Appellant states her belief as to the reasons for this 
action. The reply of appellee is that, as there is noth- 
ing inthe record to support that belief, all that with cer- 
tainty or propriety can be said is that the judge set 
aside the verdict because he thought it ought not to 
stand. 
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On May 13, 1880, the appellee filed the present bill 
against James M. Marshall and his wife, setting forth 
his title to the premises under the trust deed and trus- 
tee’s sale, and alleging his inability to obtain possession 
of the premises on account of Mrs. Marshall's claim to 
a homestead therein, and that the premises are worth a 
great deal more than said homestead, and praying that 
the homestead may be set off and the remaining prop- 
erty be delivered to him, or if the premises cannot 
be divided that they be delivered to him on his pay- 
ment into court for the use of defendants, the sum, of 
$1,000. This is in accordance with the well settled 
practice in this state. 

Flotchkiss v. Brooks, 93 Ul., 386. 
Cummings v. Burleson, 78 Mil., 281. 


Muller v. Indtvretden, 79 Ul., 382. 


On the trial of this suit the technical objection was 
raised that the bill alleged that the trust deed was ac- 
knowledged. Thereupon it was amended so as to read 
that the trust deed purported to be acknowledged. On 
this hearing another technical objection is raised that 
the bill does not positively allege that Mrs. Marshall 
did not acknowledge the trust deed. It is certainly suf- 
ficient to allege that the defendants claim a homestead, 
and that the complainant does not choose to contest that 
claim, but asks to have it set off to them, and only asks 
for a decree for the possession of the premises, less the: 
homestead. 

On July 1, 1880, a few weeks after this bill was filed, 
James M. Marshall died. The appellant in her answer 
set up four defenses: First, that the property in ques- 
tion was conveyed in trust by an antenuptial settlement, 


+ 


and that in consequence thereof she had no power to 
make the trust deed of February 13, 1S72; second, that 
from sickness and the use of opiates she had not suffi- 
cient mental capacity on February I4, IS72, to execute 
said trust deed; third, that when she signed said trust 
deed her husband fraudulently stated to her that it re- 
lated to property on Prairie avenue; fourth, that after 
the money secured by that trust deed became due, the 
time for payment was extended by the appellee, 


On the examination before Henry W. Bishop, the mas- 
ter to whom the case was referred, the following facts 
were developed: 

December 1, [SoS, Carter Harrison, being. the owner 
of two lots on Indiana avenue, Chicago, of which the 
premises form a part, conveyed the same to Joseph N. 
Barker for $5,000, who gave a mortgage back for the 
purchase money. (295, etc.) 


November |, 1860, Barker conveyed the premises to 
James M. Marshall,and Marshall mortgaged them to 
Carter Harrison to secure $3,800, purchase money, that 
being the proportionate share for the premises of the 
above 85,000 indebtedness. (808, etc. 302, 469.) 


November 21, 1860, James M. Marshall conveyed the 
premises to his brother, Thomas E. Marshall, in trust 
for Susan C. Larmon (the appellant), whom he was 
about to marry, for her life; after her death to her chil- 
dren; in case she died without children, to Susan E. 
Marshall and Ophelia K. Larmon for life, with a_re- 
mainder to James M. Marshall and his heirs. “Fhis con- 
veyance was subject to the $3,800 mortgage to Carter 
Harrison. (464. etc.) 


November 22, 1860, James}| M. Marshall was married 
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to Susan C. Larmon, the appellant. At this time the 
premises were unimproved and were not worth the in- 
cumbrance upon them. (449, 296, 110.) 


May 18, 1861, Thomas E. Marshall, Susan E. Mar- 
shall and Ophelia K. Larmon conveyed the premises to 
appellant for the purpose, as was stated in said deed, of 
determining said trust and of conveying to appellant all 
rights, legal or equitable, which they acquired by said 
deed of trust of November 21, 1S60.. James M. Mar- 


shall witnessed this deed. No children were at that time 
born to appellant. (457, etc.) 


Some time in 186] or 1862 James M. Marshall erected 
on the premises what was intended as the rear part of 
a house, and went to live there with his wife.  (SS.) 


January 138, 1863, Carter Harrison released to appel- 
lant the mortgage of $3,S00, of November 1, 1860, James 
M. Marshall having at that time paid up said mortgage 
debt, except $900 thereof, which Harrison threw off 
from his claim.on account of the depreciation in the 
property. (472, 298.) | 

April 1, 1863, James M. Marshall and his wife mort- 
waged the premises to Nathan B. Ives, to secure a loan 
of $1,500, obtained through the agency of Baird & Brad- 
ley. At thistime Marshall was erecting the front part 
of his house, and this loan was to enable him to make 
this improvement on the property. This mortgage was 
acknowledged before John G. Shortall. (475, 390.) 


February 13, IS67, James M. Marshall and wife 
made a trust deed in the nature of a mortgage, of the 
premises, to Lyman Baird, to secure a loan of $5,000 
obtained from appellee through the agency of Baird & 
Bradley. This trust deed was acknowledged before 
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John G. Shortall. This $5,000 was used in part in pay- 
ing up the Ives mortgage. (504, 392.) 


February 13, 1872, is the date of the trust deed in 
question, signed by James M. Marshal and wife, having 
John G. Shortall’s certificate of acknowledgment, and 
given to secure a loan from appellee of $10,000 to James 
M. Marshall, made through Baird & Bradley. Of this 
loan $5,000 was to secure the release of the trust deed 
of February 13, 1867. (534, 393.) 


THE ANTENUPTIAL SETTLEMENT. 


In view of these facts, the first question that presents 
itself is, had appellant the power to make the trust 
deed of February 13, 1872. Counsel for appellant 
starts out with one of those technical objections with 
which the defense bristles at every point. He says 
that the deed of May 18, 1S61, from Thomas E. Mar- 
shall, Susan C. Marshall, and Ophelia K. Larmon to 
appellant was never delivered to appellant. There can 
be no doubt that the decision of the experienced 
master, who heard the testimony, and of Judge Drum- 
mond, who tried the case, that there had been a proper 
delivery of this deed, was correct. The statement of 
appellant that she never heard of this deed of May IS, 
IS61, is not sufficient to overcome the presumption of 
delivery from all the facts in the case. Were she an 
impartial witness, and her memory fairly trustworthy, 
it would not be strange if she failed to recall many 
things that had happened twenty years before. The 
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evidence in this case shows that her memory is not 
merely weak, but treacherous. She says she never 
heard of the Harrison mortgage, though it is described 
inthe antenuptial deed, and though the release of it 
was made to her. (133, 469, 472.) Was that release 
never delivered? All the evidence shows that the 
husband, J. M. Marshall, had the entire charge of this 
property, and all the papers relating to it. (318.) He 
paid off the Harrison mortgage when it became due 
(298, 302), borrowed the money to build the house (390), 
and from first to last paid every expenditure (400) in 
connection with the property. The delivery was doubt- 
less to him as her agent. Moreover this deed to her from 
the trustee and others was clearly for her benefit. It was 
delivered to one whose relation to her and the property 
was such that an acceptance may fairly be presumed. 
This presumption is strengthened by the fact that she 
united with her husband in the Ives mortgage of 1863, 
and the trust deed of 1867. 

Bryan v. Wash, 2 Gil., 557. 

Rivard v. Walker, 39 Iil., 413. 

3 Wash. R. P. (5th ed.), 315, *582. 


At the time the deed of May 15, 1861, was made, 
Marshall had decided to live on the property, and the 
parties evidently thought it would be better to have the 
legal as well as equitable title in appellant. As there 
were no children at the time, and all the parties in in- 
terest united in the deed, the husband evidencing his 
consent by witnessing it, it was supposed the convey- 
ance would so far vest the title in appellant, that a deed 
from her and her husband would convey the entire 
title. And it would have done so had there been no 


children. 
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This brings us to the important point in the case. It 
is claimed that the trust deed of IS72 1s invalid on the 
ground that Mrs. Marshall had no power to make it, 
either under the trust deed of IS60, or the conveyancing 
acts of this state. 

In support of this position the case of Swe/t v. Castle, 
23 Lll., 209, is relied on. That case was decided on the 
law as it stood in 1856. By that law, a married woman 
could convey her real estate by joining her husband in 
a deed thereof, and acknowledging it in the manner 
therein provided. 


R. >. Hl. 1845, Ch. 24. 


“Src. 17. When any husband and wife residing in 
“this state shall wish to convey the real estate of the 
“ wife, it shall and may be lawful for the said husband 
‘and wife, she being above the age of eighteen years, 
“to execute any grant, bargain, sale, lease, release, 
“ feoffment, deed, conveyance or assurance, in law 
‘whatsoever, for the conveying of such lands, tene- 
“ments and hereditaments; and if, after the executing 
* thereof, such wife shall appear before some judge or 
‘ other officer, authorized by the chapter to take ac- 
“ knowledgments, etc.” 


Under that law it was held that the validity of 
such a deed depended entirely on the acknowledg- 
ment. By that law a married woman-could make no 
contracts for the conveyance of her land, or enter into 
covenants with reference to it, or make a power of 
attorney for its conveyance. The courts held that they 
could not reform a deed made by a married woman, 
and refused to enforce their contracts for the convey- 
ance of their real estate, whether made with or without 
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their husbands, even though they had received the 
purchase price for the same. So that, under this act, a 
married woman could only do what came within the 
letter of the statute, namely: make a conveyance of her 
land by complying with certain formalities. 


All this was changed by the law of 1869, which en- 
abled a married woman, by joining with her husband, 
not merely to convey her land, but to enter into con- 
tracts with regard to it, as freely as if she werea femme 


sole, 
flogan v. Hogan, 89 Il., 427. 


Bradshaw v. Atkins, 110 Mh., 329. 


The act of March 27, 1869, is as follows: 

“Section 1. Any femme couverte being above the age 
“of eighteen years, joining with her husband in the ex- 
“ecution of any deed, mortgage, conveyance, power of 
‘attorney, or other writing of or relating to the sale, 
“ conveyance or other disposition of lands or real es- 
“tate, as aforesaid, shall be bound and concluded by 
“the same, in respect to her right, title, claim, interest 
“or dower in such estate, as if she were sole and of full 
“age as aforesaid; and the acknowledgment or proof 
“of such deed, mortgage, conveyance, power of attor- 
‘ney or other writing, may be the same as if she were 
sole.” | 
Now, when the court in Swz/¢t v. Castle, decided that 
the deed of a married woman of trust property was in- 
valid, because it was not in execution of any power 
given by the trust deed, it must have been on the 
ground that something more than a conveyance was 
necessary to make the deed operative. That something 
was the power to agree toa waiver of the provisions of 
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the trust deed. This, under the law as it then stood, 
she could not do. She could merely convey in the 
manner provided by the statute of 1845; but she could 
enter into no agreement. This decision was based en- 
tirely on the ground of the disability of matried women. 
Had the cestuz gue trust been suz juris, no question could 
have arisen as to the validity of the deed. For itis an 
elementary principle that when all the parties in inter- 
est unite in the conveyance of trust property, a valid 
title will pass. 
| Perry on Trusts, Sec. 285. 


In the case at bar, the disability under which married 
women labored when Swz/t v. Castle was decided, had 
been removed by the act of IS69. By the provisions of 
that act a married woman, joining with her husband, 
could not only convey her property but could enter into 
any agreement with reference to it, in fact could do any- 
thing with regard to it that a femme sole could do. 

logan v. Hogan, 89 Ml., 427. 


By the deed from Thomas E. Marshall, the trustee 
in 1861, the legal title to this property became vested in 
Mrs. Marshall. By her deed of 1872, in which her hus- 
band united, her life estate passed to the grantee, as 
completely as if she had been a femme sole. She is 
estopped from denying its validity. 


The fallacy of the argument of the counsel for the 
appellant consists in assuming that the only difference 
between the statute of 1845 and that of 1869, in refer- 
ence to conveyances by married women, is that the for- 
mer required an acknowledgment, and the latter did 
not. But, as is evident from the language of the act of 
1869, that act not only made a married woman's deed 


< 


a 


me 


If 


without acknowledgment valid, but it greatly enlarged 
the power of married women in reference to their real 
estate, by enabling them to make contracts with refer- 
ence toit,and generally to dispose of it, their husbands 
joining in the instrument, as if they were unmarried. 
The decisions of the Supreme court of Illinois which we 
have cited areexpliciton this point. In //ogax v. /Togan, 


$9 TIL, 431, the court say: 


“This latter statutory enactment (the act of 1869) 
worked a marked change in the laws. Thereafter the 
acknowledgment ceased to. be the effective means to 
work the transfer of title. The certificate of her ac- 
knowledgment might thenceforth have been the same 
as that required in the case of a femme sole; and without 
any acknowledgment whatever, proof of her execu- 
tion of a conveyance might have been made as at 
common law. So also, from that time forth, her con- 
tract in writing, made jointly with her husband, for 
the disposition of* her lands, became binding upon 
her, and might have been enforced in a court of chan- 
cery, and she compelled to a specific performance of 
the same. One only distinction between her condi- 
tion and that of an unmarried woman, in reference to 
the alienation or disposition of real property, was still 
retained. The law still required, before she could 
convey or make any valid contract for the disposition 
of her lands, her husband should join with her in the 
deed or other writing.” See, also, 
Bradshaw v. Atkins, 110 Ul., 329. 
Edwards v. Shoeneman, 104 Ill., 278. 


The case of Brezt v. Veaton, 101 Il., 242, also cited by 


counsel for appellant, was decided on the law as it stood 
prior to 1869. All that was decided in that case was 
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that the deed in question was invalid as an execution 
of the power in the trust deed, and could not avail un- 
der the conveyancing act then in force as the deed was 
from. the wife to the husband. It 1s conceded 1n the 
opinion in this case (page 262), that the deed in ques- 
tion would have been valid under the law of IS74._ If 
this is so, unquestionably a deed from a married woman 
and her husband of trust property, under the act of 
1869, would be valid. 

We have argued this case thus far, as if the Supreme 
court of this state had decided that when any particular 
mode of disposing of trust property is allowed by the 
trust deed, no other mode can be used, even though the 
trust deed contains no words restricting the parties to 
that mode. But that has never been decided in this 


state. The court will not fail to notice that the only 


point decided in Swz/7 v. Cast/e, was that when the trust 
deed restricts the parties to a particular mode of dis- 
posing of the trust property, no other mode will be 
valid. Inthe opinion of the court, a great deal more 
than this was said by way of argument, but up to the 
present time no decision of the Supreme court of IIli- 
nois has gone further than the actual point decided in 
Sweet v. Castle. On this point all the cases, English and 
American, are at one. As there are no restrictive words 


in the trust deed, in the case at bar, it would not there-. 


fore be in conflict with the point decided in Sz7/Z v. 
Castle to hold that the deed from Mrs. Marshall and 
her husband of 1872, was valid, without reference to the 
conveyancing act of 1869. Such a decision would be in 
accordance with the English cases and with the cases 
in very many of the American State courts. 

& Pomeroy's Egq., Sec. 1104-1109. 
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In this trust deed there are not only no words re- 
stricting the parties to a particular method of’ convey- 
ing the property, there is also no restraint on anticipa- 
tion. As the wife is given full control over the income 
for her life, she has the power to mortgage that inter- 
est. So that the trust deed to Baird would be valid, 
without the conveyancing act of 1869. | 

8 Pomeroy’s Eq., Sec. 1107 and 1108, and 
note. 


The provisions of this antenuptial trust deed are, so 
far as appellant is concerned, as follows: 


“Upon trust that he, the said party of the second 
‘ part (Thomas E. Marshall), his heirs and assigns, shall 
‘and will, from time to time, let and demise the said 
‘premises, and recover and receive the rents and in- 
‘come thereof, and pay over the same as and when re- 
‘“ ceived unto the hand of Susan C. Larmon (appellant), 
“of said city of Chicago, or to such other person or per- 
“ sons as she, in writing, under her hand, from time to 
‘time, may authorize, appoint and empower to receive 
‘“ the same, or, at her option, to permit and sufier her, 
‘the said Susan C. Larmon, to occupy and enjoy the 
‘same, or to let and demise the said premises, or any 
‘part thereof, and to take and receive the rents and in- 
“come thereof during all the time of her natural life, 
“ for her own separate use and support, and so that the 
“same shall not be in the power or liable to the debts, 
“control or engagements of any future husband of the 
‘said Susan C. Larmon, she paying all taxes and assess- 
“ments thereon and all proper and necessary repairs 
“ thereof,and upon the receipt of such rents and income 
to make, execute and deliver in her own name any 


as 


“ and all necessary and proper receipts and acquittances 
“ therefor, and the receipts and acquittances so given 
“ by her, or the receipts of such person or persons as 
“she may, in writing, authorize, appoint and empower 
“to receive the same as aforesaid, notwithstanding any 
“ coverture, or whether she be covert or sole, shall be 
‘“ deemed and held to be good and valid discharges in 
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law for all purposes whatever.” 


IT. 


MRS. MARSHALL S MENTAL CONDITION. 


In her answer Mrs. Marshall says that she signed the 
trust deed to Baird of 1872, on the 14th of February, 
IS72. “ That at that time respondent was confined to 
“ her bed by sickness, and by reason of such sickness 
“ and the effect of narcotics prescribed by her physician 


“to relieve the pain thereof, respondent was not of 


‘ sufficient mental capacity to read or understand the 
‘ said deed if the same had been read to her; that said 
‘deed, as respondent has since learned by inspection, 
‘“ was so long and prolix, and framed in such technical | 
“ language, that in respondent's aforesaid mental and 1 
‘physical condition, it was not possible for-her to com- 
prehend the effect and meaning of said instrument.” 


~~ 
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This pretense was naturally a great surprise to appel- 
lee, for it was the first time that he had heard of it. On 
the trial of the forcible detainer suit no such claim was 
made or intimated. Her defense then was that she had 
not acknowledged the deed; now when we bring a 
chancery suit, for the purpose of overcoming that 
difficulty, she sets up an entirely new defense. 
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For reasons which we shall mention hereafter, we 
think that Mrs. Marshall signed the Baird trust deed 
on the evening of the 18th of February. But if her 
claim is true that she signed it on the morning of the 
14th of February, the proof utterly fails to show that 
she was out of her mind, or unable to understand what 
she was doing, at that time. There were in the room at 
the time, besides Mrs. Marshall and her husband, her 
sister, Mrs. Noble, who was acting as her nurse, her sis- 
ter's husband, Dr. Noble, who was lying on the lounge, 
reading the morning paper, her cousin, Mrs. Boyer, who 
Was preparing a poultice, and two of the children. (192, 
138, 173, 189, 195.) Of these five adult persons who 
were present, Mrs. Marshall is the only one who testi-. 
fied that she was so under the influence of opiates as 
not to be responsible for her actions, and on this point 
her testimony is a mass of inconsistencies, absurdities 
and contradictions. (11S-128.) But she herself admits 
that she knew who were in the room, what each of them 
was doing, what day it was, what time of the day, re- 
members everything her husband said and what she 
said, states with a great deal more fullness than the 
other witnesses what was said, or what she, claims was 
said by her husband and herself, and that she would not 
have signed the paper, if her husband had told her it 
related to the Indiana street property. So that from 
her own testimony it is clear that she could have read, 
or have had read to her, if she had so desired, the de- 
scription of the property, which was short and simple. 
There was no necessity for her reading all the minute 
provisions of a mortgage. She remembers distinctly 
that her husband told her it was a mortgage (92), 
though all the other witnesses say the word he used was 
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paper; that he said he wanted to borrow money on it 
(117), though the other witnesses do not recollect such 
words. | 

The only other witness who speaks of her being in 
any degree under the influence of opiates is Mrs. Noble. 
All this witness says is that Mrs. Marshall was “ ugly, 
“contrary and impatient,” (136.) “At this time she 
“was wide awake when Mr. Marshall came into the 


a6 


room; that is, she was not stupid, but was more or less 


out of her ‘natural state; morphine never made her 


ee 


stupid, as it does some other people, but made her 


more restless.” (141.) 


Dr. Noble says Mrs. Marshall had a good deal of un- 
pleasant talk with her husband that morning, so much 
so that he thought he had better leave the room. He 
doesn’t remember what the quarrel was about, but says 
it was not an unusual thing. (195, 197.) ‘That this was not 
the result of opiates, but of her natural disposition, ts 
evident from her own testimony, in which she said, 
speaking of her husband, ‘“we used to quarrel like 
“everything sometimes.” (106.) 


Dr. Hale, who was attending Mrs. Marshall and one 
of the children, who was sick with the measles, was at 
the house between six and seven that morning, but says 
nothing about her being under the influence of opiates 
at that time. 


Dr. Reid, who was at the Marshalls’ that day between 
ten and eleven (158, 186, 124), in reply to an inquiry of 
appellant's counsel as to her mental condition at that 
time, and her capacity to attend to business, replied: 
“| saw nothing in regard to her mental condition.” 
(2435.) He performed an operation, but prescribed no 
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medicine, as he stated, “I didn’t think the occasion de- 
‘“ manded it.” He said Mrs. Marshall talked with him 
freely and perfectly intelligently. (250.) | 


In determining to what extent Mrs. Marshall was un- 
der the influence of opiates that morning, it is of the 
utmost importance to know how much opium she had 
taken just previous to signing the deed. ‘On this point 
appellant’s witnesses are ina state of hdépeless contra- 
diction. Dr. Hale testifies that when he was there that 
morning, between six and seven, “the stomach was so 
‘irritable she could not retain any medicine and I or- 
dered an injection of opium.” (200). He thinks it was 
thirty or forty drops of laudanum he ordered. He did 
not see it administered and did not have the medicine, 
as he did not carry it with him. (209, 219.) On the 
contrary, Mrs. Noble, who was nursing her sister, and 
to whom Dr. Hale says he gave his directions, testifies: 
“ Onthis particular day Dr. Hale had been called in 
‘‘ quite early in the morning, and had given her some 
“ medicine, which he said was morphine, and I had given 
‘her a dose about an hour before breakfast. I think 
‘“ T gave her one while the doctor was there, and one 
“ about an hour afterwards; gave them to her one hour 
“or so apart during the day until she was relieved.” 
(136.) Mrs. Noble does not say what was the size of 
these doses, but as Dr. Hale is ahomaeopathic physician 
they were probably small ones, and certainly must have 
been so, if she gave them an houror so apart during the 
day until she was relieved. ; 

Mrs. Noble makes no allusion to an_ injection. 
Neither does Mrs. Marshall, who testifies that she had 
been taking morphine that day, ‘and all the night be- 
fore, and days before.” (95.) When asked how she 
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_knew she was taking morphine, she said “I could tell 
when I tasted it.” (118.). 

Now, in this conflict in the complainant's testimony, 
which is to be believed, Dr. Hale, when he says her 
stomach was so sensitive it would not retain medicine, 
or Mrs. Noble, when she says she gave appellant mor- 
phine every hour that day? Dr. Hale, when he says he 
prescribed an injection of laudanum, or Mrs. Noble, 
when she says he prescribed doses of morphine to be 
taken every hour? Dr. Hale, when he says no opiate 
was administered while he was there, or Mrs. Noble, 
who says she administered one dose while the doctor 
was present? Whatever we may believe were the facts 
in the case, this court must hold, as the court below held, 
that the appellant, on this point, has not made out her 
case. ' 

The probabilities in the case, however, are these: Dr. 
Hale is probably correct in his recollection that Mrs. 
Marshall's stomach was so sensitive that. morning, that 
she could not retain medicine, and that he prescribed 
an injection of laudanum. Mrs. Noble is probably 
mistaken in supposing that Dr. Hale. prescribed mor- 
phine powders, and that she gave them to Mrs. Marshall 
during that day. Mrs. Noble and Mrs. Marshall are 
probably correct in denying, as they do impliedly, that 
an injection was administered, for the reason that Mrs. 
Marshall was suffering from an ulcer of the rectum, 
resulting from piles. (205, 247.) In her condition an 
injection could not be administered without intense 
pain, and both Mrs. Noble and Mrs. Marshall would 
have remembered it, if they remembered anything that 
occurred that day. This explains why Dr. Reed was 
called.. Finding that she could not swallow morphine, 
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on account of her sensitive stomach, and could not 
take an injection without intense suffering, on account 
of the ulcer, Dr. Reed, the old family physician, was 
sent for, and he at once relieved her by lancing the 
ulcer. 


ITT. 
MR. MARSHALL'S FRAUDULENT REPRESENTATIONS. 


The third defense set up in Mrs. Marshall's answer 
is that when she signed the Baird trust deed, her hus- 
band told her it was a mortgage of Prairie avenue prop- 
erty, and that she would not have signed if she had 
known it related to the Indiana avenue property, which 
was her homestead. 


If, as Mrs. Marshall claims, this deed was signed Feb- 
ruary 14, 1872, the testimony already referred to, as well 
as the other testimony in the case, shows that if she had 
read the short description of the property in the deed, 
which stated that it was on Indiana avenue, the reading 
of which would not have taken even.a minute, her condi- 
tion was such that she would have known that she was 
conveying her homestead. If she did not want the trouble 
of reading it herself, she could have asked her sister, 
her sister’s husband or her cousin, who were all present, 
to read it to her, or to read it themselves, and tell her 
what property it related to. (112.) With these ample 
means of information, if she did not choose to avail her- 
self of them, she should not be allowed to deny the 
validity of the deed as against a doxa fide purchaser for 
value. Were married women allowed to do this but 
few titles would be secure. 
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2? Bishop on Married Women, Sec. 4838, and 
cases cited. | : 

Martin v. Brettinham, (6 M1, 617. 

Spuremn Vv. Traub, 65 IL, 170. 

WMellenry v. Day, 13 Towa, 445. 


The case of JWe/lenry ve. Day, 13 Towa, 445, is on all 
fours with the present case. In that case there was a 
trust deed by husband and wife of several town lots, in- 
cluding their homestead. The wife signed the deed 
without reading, on the representation of her husband 
that it did not include the homestead. Neither the 
trustee nor the beneficiary who loaned money on the 
security of this deed, knew of this false representation. 
Held, that the wife could not, as against this beneficiary 
take advantage of her negligence and make it the 
ground of relief against the consequences of her own 
signature. The acknowledgment in that case was also 
defective. 

In Spurge v. Traub, bo Ill., V0, the court refused to 
set aside the deed of a married woman who could not 
read English, and spoke it imperfectly, and who said 
she supposed, and that her husband told her, it related 
to other property than that actually described. The 
court say: “It was her fault not to use the means of 
“ knowledge within her reach.” The court further say: 
“It is an alarming proposition, as regards the security 
“of titles, that a married woman, after having executed 
“a deed in apparent conformity with all the require- 
“ments of the law, can have the same set aside, on 
«making proof of fraudulent representations to her by 
‘her husband and son of the contents of the deed, to 
which misrepresentations the grantee was in nowise 
privy. 


, oe me 
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The case of Bank v. Copeland, 18 Md., 305, cited by 
counsel for appellant, was a case of duress, and the 
mortgage was given to secure a pre-existent debt. It 
does not appear what were the special facts'‘in that case 
which led the court to say that the creditor made the 
husband his agent in obtaining the wife’s signature. 
But if the statement was made simply on the ground 
that the creditor in endeavoring to secure a pre-existent 
debt was to be regarded as the actor, as one soliciting a 
favor (though such a statement was uncalled for, and 
had nothing to do with the decision of the case), it 
could not be applied to a case like the present, where 
the husband was soliciting a loan, on a_ security he 
brought to the lender. The borrower was asking a 
favor of the lender, not the lender of the borrower. It 
was the duty of the borrower to make the trust deed, 
and to bring it to the lender properly executed. The 
fact that the trust deed was written in Baird & Bradley's 
office, and that Marshall took it home to be executed, 
on account of his wife’s sickness, did not alter the rela- 
tions of the parties to each other, did not make Mar- 
shall Baird & Bradley's agent in any sense of the word. 


But this defense is not sustained by the evidence. Of 
the five adult persons who were present when the Baird 
trust deed was signed, Mrs. Marshall and her sister, 
Mrs. Noble, are the only persons who say that Mr. Mar- 
shall stated to his wife that this paper related to Prairie 
avenue property. James M. Marshall's deposition was 
taken in the detainer case, a few days before the trial, 
and has been used by appellant in this case.’ When 
that deposition was taken Mr. Marshall was on a sick 
bed, which proved to be his death-bed. In that depo- 
sition, he merely states that "Mrs. Marshall did not 
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acknowledge the deed. There is not the slightest inti- 
mation that there was any other defense to this deed 
than the want of Mrs. Marshall’s acknowledgment. 
Nothing is said about his representing to his wife that 
this was a mortgage of Prairie avenue property, or of 
his wife being in a condition not to know, or be respon- 
sible for what she was doing. Counsel for appellant 
try to break the force of this fact by saying that nei- 
ther party questioned Mr. Marshall on this point, as if 
appellant and appellee stood on common ground in this 
respect. But when this deposition was taken appellee 
had no intimation what defense appellant would set up, 
and did not suppose, and had no reason to suppose that 
there was any valid defense to the deed. When coun- 
sel for appellant inquired about the want of acknowl- 
edgment, and then stopped, appellee naturally supposed 
that was all the defense there was to the deed. Appel- 
lee had no reason to suppose that the witness had com- 
mitted still greater frauds than those he admitted, and 
that he must draw out by a cross-examination a full 
disclosure of his wrong doing. We cannot for a mo- 
ment suppose that his counsel had any knowledge of 
any other defense to the deed than its want of acknowl- 
edgment. : 
Neither Dr. Noble, nor Mrs. Boyer, who were both 
present and witnessed the signing, and heard the con- 
versation between Marshall and his wife, have any rec- 
ollection of Mr. Marshall's saying the paper related to 
Prairie avenue property. This is all the more remark- 
able, if any such words were used, because Dr. Noble 
says there was quite a sharp altercation between Mar- 
shall and his wife, so much so that he was about to 
leave the room. (197.) 
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This leaves Mrs. Noble as the only witness to corrob- 
orate Mrs. Marshall on this point. This witness testi- 
fies (and all the other witnesses are in the same case) 
that her attention was not called to this transaction till 
some eight years after it happened. (153, 183, 111.) It 
would not be strange if her recollection of this trans- 
action was somewhat vague and uncertain, and if, on 
talking the matter over with her sister, she should assent 
to any statements her sister might make, and suppose 
that they described events which actually occurred. 
That her memory cannot be relied upon as to what took 
place on that morning, is evident from the conflict be- 
tween her testimony and that of Dr. Hale, in reference 
to the opium, to which the attention of the court has 
already been called. It is further evident, from this 
very significant fact: Dr. Reed, the old family phys- 
ician, was called in between 10 and 11 o'clock in the 
forenoon of that same l4th of February. He spent an 
hour there, making a careful examination of Mrs. 
Marshall's condition, and finally lanced the ulcer. It 
discharged a large quantity of pus, and she was at once 
relieved. (243, 244, 248, 249.) This was the crisis in 
the case, and from that time she began at once to 
amend. This was Dr. Reed's only visit, and so com- 
plete was the relief that no prescriptions were neces- 
sary. The sharp pain was gone. Nothing remained 
but for the soreness to heal. 


All this appears from Dr. Reed's testimony. And 
yet Mrs. Noble testifies that she remembers Dr. Reed 
was sent for that morning; that he came between 10 
and 11 o'clock; that she was present in the room while 
Dr. Reed was there, but that she does not remember 
his lancing the ulcer, and does not remember what he 
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did while he was there. (15S.) This, the most 1m- 
portant event in that painful sickness, Mrs. Noble, the 
nurse of Mrs. Marshall, says she does not remember. 
The operation which relieved her patient's sufferings 
and made every member of that household breathe 
freer, she has no recollection of, and yet she undertakes 
to testify to what was said and done that day about so 
trivial a matter as the stgning of a paper, which Mrs. 
Marshall was constantly in the habit of doing. (103 
105, 445, 446.) 

Mrs. Noble was directing valentines for the children 
when this conversation took place. (194.)) She did not 
know that her sister had any special interest in the 
Indiana avenue property, so that there would have been 
nothing to arrest her attention if Mr. Marshall had said 


Indiana avenue” property. (160.) 0A) witness whose 


memory is so unreliable as to matters of most conse- 
quence to her, and which she would be most likely to 


remember, cannot be of any value in support of Mrs. 


Marshall's testimony, as toa single expression used by 
Mr. Marshall that morning. The memory of the two 
sisters seems to be equally untrustworthy. 


This brings us to the question, is Mrs. Marshall to be 
beheved when she says her husband told her that this 
trust deed related to the Prairie avenue property? — | 
will brietly state the reasons why it seems to me she 
cannot be beheved on this point. In the tirst place, she 
is testiiving under the pressure of the strongest possible 
interest. Inthe second place, all the testimony shows 
that she is a woman whose imagination is a great deal 
stronger than her memory. It seems easy for her to 
believe, or at least to be willing to testify, that anything 
happened which will help her case. It is important to 
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her defense to make out that she was so far under the 
influence of opiates that morning that she didn’t know 
what she was doing. So she resolutely testifies to that 
effect, notwithstanding the other witnesses fail to sup- 
port her, and in spite of the absurdities and contradic- 
tions in which that testimony involves her; for she fails 
to see that such a condition of mind ts inconsistent with 
the intelligence which she says, and all the other wit- 
nesses say, she exhibited at the time of signing the 
deed. ‘To make out that she was demented by opium: 
she testihes that she was taking morphine powders that 
morning (120, etc.), though on this point she its flatly 
contradicted by Dr. Hale. To strengthen her position 
that she did not intelligently execute this trust deed of 
IS72, she says that she did not know of any prior trust 
deeds on that property. (98.) Yet the evidence shows 
that she did sign and acknowledge the mortgage of 
1863, and the trust deed of IS67 on the same property: 
(107, 475, 504, 272-278.) She testifies that Dr. Hale 
visited her every day after February 14, 1872, for two 
or three weeks. Dr. Hale says his visits ceased Feb- 
ruary Il7th. (124, 205.) 

Whatever apologies may be made for Mrs. Marshall, 
on the ground of ignorance, confusion of ideas, defect- 
ive memory and the warping effects of a strong personal 
interest, there are some things in her testimony which 
seem inconsistent with an honest purpose. One of these 
is her failure to allude on the trial of the detainer suit 
to her mental condition, which she makes so conspicu- 


ous in this suit (129). Another and much more import- 


ant fact is this: Mrs. Marshall testified on the trial of 
this suit that she remembered Dr. Reed visited her that 
morning of February 14, 1872, and did not call after- 
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wards. She was then asked if Dr. Reed lanced the sore 
that morning, and she replied, ‘“ No, I don’t think he 
“did. I don’t remember whether he did or not.” (124.) 
On the trial of the detainer case she testified as fol- 
lows : 


“Q. Do you remember a professional visit by Dr. 


- “ Reed in connection with that sickness ? 


“A. Yes, sir. 

“Q. What day was that? 

“A. That was the same morning, the [4th of Feb- 
ruary, and he lanced an ulcer. [I remember that, and 
how painful it was.” (331.) 


oo 
~ 
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In March, 1880, she testifies in the detainer suit, when 
the opium theory had not been thought of, that she re- 
membered Dr. Reed's lancing the ulcer, and how pain- 
ful it was. In October, 1880, seven months afterward, 
she testifies in this suit, when she wishes to make, out 
that she was stupetied by opiates, that she didn’t think 
Dr. Reed lanced the ulcer that morning. And then 
adds, as if she had some glimmering that she had made 
a mess of it, ‘ [ don’t remember whether he did or not.” 
It seems to me impossible to reconcile those statements 
with any disposition or any attempt to tell the truth. 
In view of these facts, what reliance can be placed on 
Mrs. Marshall's statement that her husband requested 
her that morning to sign a deed of Prairieavenue prop- 
erty? 

There ts only one theory on which I can accept Mrs. 
Marshall's statement, that her husband said this was 
Prairie avenue property, as true. And that is that 
she did not sign the trust deed in question on the 
morning of the I4th, but on the evening of the 13th of 
February. The probabilities are strongly in favour of 
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this theory. Mr. Marshall himself testifies that he 
took the deed, which was dated February 138th, home 
with him the evening of the 13th. (Ad. Tr. 7 and 8.) 


What is more natural than that he should have asked 
his wife to sign the deed that evening? This suppo- 
sition 1s strengthened by the testimony of Mr. Shortall, 
the notary, that he remembers on one occasion going 
to the house and taking Mrs. Marshall’s acknowledg- 
ment after six o'clock in the evening. (284.) It is true 
that for the purposes of this trial we do not contest her 
claim that this deed was not acknowledged, or was not 
properly acknowledged by her. We admit her claim 
to a homestead, and ask that it may be set off to her. 
Mr. Shortall’s testimony shows that on one occasion, if 
not on this, Mrs. Marshall did sign a deed in the even- 
ing; and that strengthens the presumption that this 
deed may also have been signed in the evening. It 
will be observed that Mrs. Boyer testifies that the deed 
she saw appellant sign was soiled on the outside (191). 
This could not have been the case with the Baird trust 
deed. 


Now, if this theory be correct, it may be true that on 
the morning of the 14th Mr. Marshall did ask his wife 
to sign a paper relating to Prairie avenue property. 
Mrs. Marshall testifies that they owned three lots on 
Prairie avenue (93); and Mr. Marshall, in a letter to 
Baird & Bradley, in June, 1877, referred to a mortgage 
on his Prairie avenue property, and he was then ap- 
parently trying to have the Paxton loan transferred to 
that property. (365.) It is true Mr. Marshall says his 
wife signed the trust deed in question on the morning 
of the 14th, but his testimony stands alone. The other 
witnesses can only swear that Mrs. Marshall signed a 
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paper on that morning, but none of them knew tts con- 

tents. Now, if Mrs. Marshall has succeeded in con- 
vincing the court that Mr. Marshail by that transaction, 
not only obtained appellee’s money by false pretenses. 
but also attempted to defraud her of her homestead, we 
cannot expect much credence will be given to his un- 
supported testimony. Mrs. Marshall probably did not 
consider what a monument of infamy she was erecting 
to the memory of her husband, but she cannot prove 
him a scamp, and then ask the court to believe him. 


iV. 
EXTENDING TIME OF PAYMENT. 


The last defense set up by appellant in her answer is 
that appellee extended the time of payment of the debt 
secured by the trust deed, and so the land was released. 


There is no proof in support of this allegation. On 
the contrary it is distinctly proved that there never was 
an agreement for extension. Mr. Bradley testifies that 
no time was given Marshall other than merely letting 
the matter run along without the commencement of 
proceedings. (437.) 7 

This defense is abandoned by appellant's counsel in 
the argument. 


The counsel for the appellant sets up the extraor- 
dinary theory that James M. Marshall, in procur- 
ing the deed from the trustee, and his sister and 
sister-in-law to his wife in May, 1861, did so for the 
purpose of raising money on this property for his in- 
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dividual use, and so of defrauding his wife of her inter- 
est therein. It is a litthe hard that the counsel for 
the appellee should be obliged to defend the memory of 
this man against the attack of his wife and _ his wife's 
counsel. But a regard for truth and justice compels us 
to say that he was not so bad a man as they would maka 
him out. The facts in the case were simply these: 
When this deed to his wife of May 18, 1861, was made 
there was a mortgage of $3,800 on the property to 
Carter Harrison for the purchase money, which was 
more than the property was worth. (298, 469.) So that 
nothing of value was conveyed to Mrs. Marshall by the 
antenuptial deed. All the value the property ever 
possessed was what he put into it after the legal title 
became vested in his wife. He paid off the Harrison 
mortgage; erected a house on the land, by borrowing 
money therefor, which was secured by the mortgage of 
1863 to Ives, and paid for taxes, insurance and repairs: 


until, in the hard times of 1877, he was unable. to pay 


any more. The amount of debt finally resting on the 
property was not more than he had expended on it. 


The deed of 1861 was made under the advice ofa 
firm of prominent lawyers, who evidently supposed that 
because no children had been born at that time, the 
deed of 1861 would convey to Mrs. Marshall the prop- 
erty for life. with remainder to her husband. (407.) It 
seems that the lawyer who examined the title for Baird 
& Bradley in 1863, when the Ives loan was effected, 
made a similar mistake. (396.) This mistake was not 
discovered till Marshall undertook in 1877 to make a 
new loan to pay off the loan of 1872. (406.) 


Up to this time Mr. Marshall apparently had a fair 
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reputation for truthfulnessand honesty. But poverty de- 
stroyed his manhood. When he discovered that, by the 
mistake of the lawyers, the deed of 1872 only conveyed 
Mrs. Marshall's estate for life, he was tempted to go one 
step further, and save the homestead for her by setting up 
the defense that she had not acknowledged the deed of 
1872. His dishonesty was not in attempting to defraud 
his wife, but in attempting to save something for her 
from the wreck of his fortunes at the expense of Mr. 
Paxton. Whether, had he lived, he would have taken 
another downward step, and aided his wife in making 
out the defense which she has set up, is a matter purely 
of conjecture. He is perhaps entitled to the benefit of 
the doubt. 


We therefore respectfully submit that Judge Drum- 


mond was correct in his finding of the fact that the deed 
of 1872 was duly executed, though not acknowledged, 
by Mrs. Marshall; and that he was also correct in hold- 
ing, as a matter of law, that either undér the act of 
1869, or the provisions of the antenuptial deed, Mrs. 
Marshall had the power, by joining with her husband, 
to make a conveyance of her life estate. 


L. H. BouTteEtt, 
Of Counsel. 
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MAY IT PLEASE THE CouwrRT: 


I. 


Appellant (Brief, 48,) denied the delivery and accept- 
ance of the deed from Thomas E. Marshall, the trustee, 
and others, to Susan C. Marshall, May 18, 1861. This 
was the paper set up in the answer of appellee to the 


cross-bill (Rec., 52) as a discharge of appellant’s ante- 


nuptial deed. 


Appellant (see pages 28 to 47 of her brief) sustained 4 
her side of that important issue by her own and the evi- “3 


dence of three other competent witnesses, comprising 
all four of the parties to the supposed discharging deed. 
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The testimony of these four witnesses makes it clear 
that there was no delivery of the discharging deed to 
any one save James M. Marshall, who wrote it, recorded 
it, and ever after retained its exclusive custody. 

In view of what these four witnesses have stated it ap- 
pears to us a very inadequate and objectionable mode 
of treating this important issue when appellee remarks 
( Brief, 6) that “ appellant’s statement is not sufficient to 
‘¢ overcome the presumption of delivery.” 

As we know by the testimony of these witnesses ex- 
actly what took place concerning the subject, we are not 
dependent upon presumptions. The question of an actual 
delivery to appellant of the “discharging deed ” is set- 
tled in the negative by the evidence alluded to; and so the 
issue raised by appellee appears to us now to rest upon 
mere matter of law arising upon undisputed facts. The 
antenuptial deed is one; the taking and record of the 
discharging deed by the husband is another of these 
facts; so is the lack of actual authority from appellant. 


To sustain this branch of the contention appellee 
( Brief, 7) argues that the discharging deed prepared by 
the husband in order to destroy the wife’s antenuptial 
trust “ was clearly for appellant’s benefit”; that ‘ its de- 
“livery, to the husband was doubtless to him as_ her 
“agent”; that the husband’s “ relation to her and the 
‘‘ property was such that an ere may fairly be 
“ be presumed,” etc., etc. 


There being no evidence of actual consent or knowledge 
on the part of the alleged grantee it 1s in the above lan- 
guage tacitly confessed that delivery rests upon the sup- 
posed authority of the husband to act as his wife’s agent 
in effecting her financial ruin. Counsel’s assertion that 


a 
3 
such agency of the husband may be fairly presumed in a 
court of justice, strikes us asa novel and ill-considered 
one. 


There are cases (the shadows of which have flitted 
across the appellee’s argument) where a husband, a father, 
a guardian or even a recorder of deeds, has been treated 
in law as an agent to take delivery. But those cases 
present no substantial analogy to the one at bar. In such 
instances the presumption arises from the certainty of 
benefit by delivery and the certainty of entire lack of 
benefit by non-delivery. The reason hasno force where 
the question is one of modifying an existing interest; that 
is essentially a question of exchange having no other 
ethical basis than actual consent on the partof him whose 
present interest is to be modified by the proposed con- 
veyance. ! 

We have no fear that the court will fail to perceive a 
distinction that thus reveals the true nature of appellee’s 
argument. The putative grantee of the “ discharging 
“deed ” already possessed valuable interests in the sub- 
ject-matter. These antecedent interests had been vested 
in a trustee by the husband himself for the very purpose 
of exclusion of that husband and his creditors from the 
use or disposition of the land or any influence over its use 
or disposition. Among other legal results that are said 
to have flowed from the act of the husband in accepting 
the discharging deed, “ as agent,” appellee is careful to 
point out the bringing of the trust interests of the wife 
within the capacity clauses of the statute of 1369. He, 
therefore, relies upon that statute as the basis of the Baird 
trust deed. (Brief, 11.) But the act of 1869 requires 
joinder of the husband for the disposition of the wife’s 
estate. In other words, it gives an arbitrary veto power 


to the husband to prevent a beneficial use by the wife of 
her own estate. The same veto was given the husband 
by the law of 1845, which, as we have noted (Appel- 


lant’s Brief, 55.) required joinder and acknowledgment 


both, and was in force in 


IS6r, 


at the time 


when 


(as we are now informed by appellee) the husband was 


acting as his wife’s “ agent.” 


sition is to be found in the ante-nuptial deed. 
and her trustee were there the disposers. 
reached the exact position of appeliee, viz: that the hus- 


‘No such veto upon dispo- 


The wife 
We have now 


band can, at any time, authorize himself as his wife’s 


agent to take from her and give to himself an interest. in» 


or power over her ante-nuptial trust property; the mon- 


strous proposition that this antenuptial deed was consist- 


ent with the assumption by the husband, in the absence 


and without the knowledge of the beneficiary, his wife, 


of an agency to destroy her trust powers under it. 


Is it 


to be tolerated by a court of equity that the husband, 


under this facile fiction of agency, can make himself the 


disposer of these rights of the wife? 


nature of appellee’s claim, as we understand it. 


Yet such is the real 


In return for such a solution of this question of delivery, 


is the court prepared to surrender those real and _ practi- 


cal interests of the wife under this class of trusts? 


‘«¢ It was supposed,” says appellee (brief g), “ the con- 


‘ veyance would so far vest the title in appellant, that a 


‘ deed from her and her husband would convey the en- 


“ tire title.” There is no evidence that appellant joined 
Of course, the husband so supposed. 


in the supposition. 


But by his ante-nuptial deed he had agreed to the con- 


trary. 


The wife had performed 


the consideration. 


Binding himself upon that consideration to respect the 


trust, there was no capacity left in him, without some 
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new authority in fact, to assume to represent her to re- 
ceive a deed for the undoing of the trust. The record 
shows no such new authority. 


The more this claim of agency in the husband is exam- 
ined, the more it becomes evident that appellee would 
demand for the husband a larger and more absolute 
dominion over the wife’s trust estate than was ever before 
heard of in this.country—the arbitrary discretion to dis- 
charge the trust, without her consent or knowledge. 


IT. Ill. 


THE CASE OF SWIFT 7. CASTLE, 23 ILL.,.209, APPEL- 
LANT’S BRIEF, POINTS II AND III, PAGES 53 ET SEQ. 
THIS AUTHORITY IS SAID BY APPELLEE. NOT TO AP- 
PLY TO THE PRESENT APPEAL. 


In the case now at bar we have an antenuptial deed to 
a trustee which vests an equitable estate in the wife, gives 
her its rents and use, and directs the trusted to permit her 
to exercise leasing powers of disposition during her nat- 
ural life, and for her separate use and support, “so that 
“ the same shall not be in the power or lable to the debts of 
“her husband.” It is apparent that the' express terms 
of the trust include both, 1, the mode of exercise by the 
wife of the powers given her; and, 2, the o/ject for which 
the trust estate is to be disposed of. The mode is leasing, 
to be permitted by the trustee; the ob7ect is support of the 
wife and exclusion of the husband’s creditors. (Rec., 466.) 


The act of appellant, upheld by the decree of the Cir- 
cuit court, was the execution by her of the Baird trust 
deed, which pledged appellant's trust. estate for the use 


G 


formity to the mode prescribed in the deed. 


clusive of this appeal. 


‘ing the parties to that mode.” 


’ 


bation, or even hesitancy. Resting upon . the 


of tne husband’s creditors to the exclusion of the wife. 
We cited the case of Szv/t v. Castle to show that such 
purpose being forbidden in the deed, was bevond the 
power of appellant to accomplish, even though the mode 
by whichit was sought to be accomplished was in con- 
The case 
cited appeared, and upon further consideration sull ap- 
pears, to us to mark the plain distinction between mode 


and purpose, instruments and results, and also to be con- 


We therefore confess to a feeling of surorise at finding 
it stated in appellee’s brief (page 12) that “the only 
“ point decided in Sz/t v. Castle was that when the trust 
“ deed restricts the parties to a particular mode of dispos- 
“ing of the trust property, no other mode will be valid ”; 
that “it has never been decided in this state that when 
‘any particular mode of disposing of trust property is 
«“ allowed by the trust deed, no.other mode can be used, 


‘““even though the trust deed contains no words restrict- 


Suit v. Castle holds that the express prescription of a 
particular mode of disposal or a particular object of dis- 
posal in this class of trusts is in law a_ restriction of all 
other modes and chjects.. This restriction being a con- 
strucuon of express language is necessarily an express 
restriction. Hence we totally disagree with the conclud- 
ing remark above that the point is undecided in this 
state. The case of Siv/? v. Castle has been cited by 
our Supreme court nine times, and never with disappro- 


Inv10- 


lability of active trusts by subsequent legislative action 
(the point discussed in the masterly opinion of. our 
court in the later case of Carpenter v. Browning 


infra,) 
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it stands a permanent and binding authority in our law of 
real property. 

Appellee’s counsel does not point out wherein the exe- 
cution by the trustee and Mrs. Castle of the mortgages in 
the Castle case deviated from the mode appointed in Mrs. 
Castle’s antenuptial deed. As the point is too important 
for any misunderstanding we desire again to call the at- 
tention of the court to the following facts in that case. 
The mortgages or trust deeds were executed by the 
trustee the husband and the wife. The third clause of the 
ante-nuptial deed authorized the trustee, with the appro- 
bation of or at the request of the said Emeline Bennett 
(the wife) expressed in writing, to sell and dispose of the 
trust estate, etc. There is nothing in the case to indicate 
that Mrs. Castle or the Supreme court considered 
her joinder in the mortgages with her husband and 
trustee was not a sufficient expression “in writing ” of 
her “ approbation ” of the act of her trustee, had the 


pur pose been a lawful one. 


The three grounds of relief stated in the bill are found 
in the report of the case, 23 Ill, page 136. They 
are: 1. The trust deeds to the husband’s creditors were 
unauthorized by the ante-nuptial deed, “as the sale was 
“not made for the Purpose of reinvesting the proceeds in 
‘other property or to deliver the proceeds to the wife.” 
2. That said deeds were made as an inducement to sup- 
press a criminal prosecution. 3. Undue and improper 
influences towards complainant. Certainly these claims 
exclude the idea of objection to the mode or form of the 
deeds of trust, as counsel suggests. The opinion of the 
court did not discuss the point of form but rested upon 
the lack of power in any or all the three grantors to ap- 
ply the trust fund to pay the husband’s debts. “ By these 
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“trust deeds for the benefit of Castle’s creditors,” says 
the court (23 Ill., 150), “ the object of the trust would be 
« defeated, as it is not done for investment or to reduce 
“the fund to money to be paid to Mrs. Castle, but it was 


“to pay her husband's debts. These conveyances pro- 


“duced no money to be used and applied to the objects - 


“of the settlement, nor was it intended that they should. 
“ This was prohibited by the deed, as ¢¢ was not within 
“the objects named, and all other purposes are expressly 
“ prohibited.” The court will note the express prohibi- 
tion. 

The suggesstion of counsel (Appellee’s Brief, p. 13), 
if correct in law, that the antenuptial deed in this case did 
not prohibit anticipation of the income, is fruitless of re- 
sult unless it can be “made to appear that the power of 
anticipation could be exercised for the purpose of securing 
the husband’s creditors. The fair construction of this 
leasing power for purposes of a life-long support of the 
wife, is, we think, that it is to be exercised from time to 


time, and not by anticipation. 


The texts cited by appellee (3 Pomeroy’s Equity, 


SS 1107, 1108, brief, p. 13), appear upon examination to 
be based upon authorities of the class which our Supreme 
court considered in Szv7// v. Castle only to reject in favor 
of the conclusion reached by Chancellor. Kent. It is in 
vain, therefore, to cite them. The learned and acute 
author ( /éz7, § Tros) did not, however, fail to give the 
rule established in Illinois as a state of the * second class.” 
He says: * In the,states composing the second class the 


e 


¢ 


courts have widely departed from * * * the En- 


* 


° 


elish doctrine. Thev regard the wife’s power over her 


Ce 


a 


separate estate as resulting not from the existence of an 


“ equitable separate estate itself, but from the permissive 


eo 
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«¢ provisions of the instrument creating such estate. They 
‘¢ have accordingly adopted the general rule that a mar- 
“ried woman has only those powers of disposing or 
‘¢ charging her separate property which are expressly or 
‘‘ by necessary construction conferred upon her in the in- 
“ strument conveying the property or creating the trust, 
‘and that in determining the extent of these powers the 
“terms of the instrument are to be strictly construed ”; 
citing a multitude of cases, ending with Szv/t v. Castle. 
It is said by Prof. Pomeroy that Azrmge v. Smith, 3 
Desaus., 417, is the leading case of this class. 


Can it be doubted then, that counsel is in error when he 
States the ground of the Castle decision as above; and 
again in error when he seeks to limit the action of our 
Supreme court? 


To demonstrate that the objects named in the ante- 
nuptial deed in contention in this case were strictly 
analogous to those of the Castle deed we stated the 
contents of the ante-nuptial deed with much care at pp. 9 
et seg., applt’s brief. If the Castle trusts expressly pro- 
hibited the use of the trust fund to secure the husband’s 
debts, we submit that the trusts before this court coutain 
the same express prohibition. 


Now, remembering that Mrs. Castle had joined her 
husband and her trustee in a deed pledging her trust 
estate to pay her husband's debts, that her joinder in this 
pledging deed fultiled all requirements, contained in the 
settlement, as to mode, (because it amounted to “ approba- 
tion ” in writing of the deed of the trustee. See 23 IIl., 211.) 
let us inquire how our Supreme court could possibly 
have determined the bill of Mrs. Castle on the grounds 
assigned above by counsel for appellee, or on any grounds 
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that did not compel it to pass upon the purpose of the 
disposition? ‘This is not the place to restate the language 
of the court so fully given in appellant’s brief (pages 55, 
et seg.). We have given a portion of it. 

Doubtless this court will examine the case with due 
care in its original form, and judge for itself what was 
the trouble with the trust deeds to Mr. Castle’s creditors 
therein declared void. 


Counsel for appellee (brief, 9) tells us that the decision 
in Szft v. Castle “must have been on the ground that 
“something more than a conveyance was necessary to 
“make the deed operative.” That something, we are 
told; “was the power to agree to a waiver of the provis- 
“ions of the trust deed. This, under the law as it then 
“stood, she could not do; she could merely convey in 
“the manner provided by the statute of 1845, but she 
“could enter into no agreement. This decision was 
“ based entirely on the ground of the disability of married 
“women. Had the cestur que trust been sut juris no 
‘‘question could have arisen as to the validity of the 
«deed, for it is an elementary ‘principle that when all the 
“ parties in interest unite in the conveyance of trust prop- 
‘erty a valid title will pass.” 


The argument of appellee (brief, 8) is that the Swift- 
Castle case having been decided under the statute of 
1845, which required joinder and acknowledgment, and 
the statute of 1869 having dispensed with acknowledg- 
ment, though still requiring the husband’s- joinder, the 
case as an authority is not applicable to the Baird trust 
deed of 1872. > 


It is said that “all this” (meaning the act of 1845), 
“was changed by the law of 1869, which enabled a mar- 


| 
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! 
| 


It 


“ried woman, by joining with her husband, not merely to 
“ convey her land, but to enter into contracts with regard 
“to it as fully as if she were a femme sole.” But “all 
this ” was not changed; as to the cic nnn of si eee 
the wife did not become saz juris. 


There was no legal power under either statute to compel 
the husband to join. 


The statutes of 1845 and 1869 were in Jari materia. Both 
related to the real property of married women, and theré is 
no room to say that the capacity to contract under the later 
Statute was a capacity to contract to convey anything other 
or larger than the wife had capacity to convey by deed 
tx presentt under the forms of the act of 1845. The 
same facts which make against the capacity of the hus- 
band to act as his wife’s agent in breaking down the ante- 
nuptial trust are convincing on the point now under dis- - 
cussion. Why should the legislature have intended, by 
the act’ of 1869, more than by the act of 1845, an offer, 
or why should either statute be construed as an offer to 
the wife of something less than what she already pos- 
sessed under her antenuptial deed? As she had already 
power by that deed to dispose of her trust estate without 
asking her husband’s consent, and full control over her 
trustee to compel his action, if needed, and as needed, 
what is given her by this much relied upon statute of 
1869? A privilege of conveyance under a statute that left 
them under the yoke of marital discretion, although a 
boon to those wives who held land in their own names, 
subject to the common law incidents, was not a privilege 
to her whose interests were held by a trustee under active 
trusts of the class under examination. 


These trusts being active were not only excluded from 
the legislative intent, but were beyond legislative power. 
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If it was forbidden to the wife to convey, it was equally 
forbidden to. her to agree to convey the trust estate held 
by her trustee. It satisfies all language of the acts of 
1845 and 1869 to refer them to property unaffected by 


active trusts like that under discussicn. 


As in England it was soon judicially determined that 
active trusts were not executed by the statute of uses, so 
has it been determined in our state that statutes giving 
capacity to wives to convey or contract their lands do not 
oust the trustee of such a trust, and execute the use. 


Brett v. Yeaton, tor Iil., 242, cited in appellant’s brief, 
page 66, is such a case. Another is Carpenter v. 
Brownine, 98 Ill., 282. Both these refer to: the act of 

go 9 


1861-—the married women’s act—and both deal with pre- 


existing trusts of an active nature. 


In Carpenter v. Browning, our Supreme court, by 
MULKEy, Justice, says of the married women’s act of 
1861—the same shown at page 61 of appellant’s brief: 
«The real question, therefore, in the case is whether the 
“act of 1861, enlarging the property rights of married 
“ women, has had the effect of fully satisfying the objects 
‘“ and purposes of the trust so as to warrant a court of 
“ equity in decreeing a conveyance of the estate to Mrs. 
“ Browning. We confess we are unable to discover upon 
“ what principle the statute in question could have such 
“an effect. It was not the intention of the legislature, as 
“ this court has in effect often held, in passing the married 
‘women’s act to at all disturb or affect in any manner 
“ existing property rights; nor was it within its power to 
‘do so. The property in question, long before the pas- 
“ sage of this act, was placed entirely beyond the hus- 
band’s control as was evidently intended by the testator, 
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“ and to a large extent was placed beyond the control of 
‘© Mrs. Browning herself, and in a modified degree this 


o 


‘ condition of affairs exists at the present time. * * * 
‘ And to grant the relief sought by the bill, under such 
‘¢ circumstances, would, in our judgment, be to defeat the 
‘‘ objects and purposes of the testator in making his will. 
« This we are not prepared todo. We are clearly of 
‘“‘ opinion that the trust still exists, and that it has not, by 
“reason of any subsequent events, become what is 
“ known to the case as a dry trust or executed use.” 


In arguing that the husband and wife, under the forms 
of the act of 1869, had power to convey the interests of 
appellant there is no other course for appellee than to 
attempt the no thoroughfare indicated by Justice Mulkey 
above. It is obvious that if the legal title of the trustee is 
to be ignored it can be upon no other ground than that 
condemned by our caurt in the case just cited, 7. e. divesti- 
ture of the trustee by subsequent legislation. Thomas E. 
Marshall stands in this case seized of the legal title” 
claimed by appellee, unless it has been demonstrated that 
the statute of 1869 or some other agency has intervened 
to divest his title and vest it in the wife. 


IV. 


We desire to say something in reply to what has been 
remarked by counsel upon the subject of appellant’s 
MENTAL AND PHYSICAL CONDITION and THE NATURE OF 


‘THE REPRESENTATIONS inducing her to sign the deed to 


Mr. Baird—execute it, as counsel expresses it. To our 
mind the evidence is important upon a_ point argued, 
appellant’s brief, 72, viz.: The question of appellee’s re- 
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sponsibility for the acts of the husband the notary, and 
appellee. Appellee’s present attitude, appears to be to 
cast the responsibility upon the wife for not doubting her 
husband’s word, and demanding a reading of the deed at 
the time she signed it. : 

Cases are cited (Martin vy. Brittenham, 70 Il., 617; 
Spurgin v. Traub, 65 Ill., 170, and AfcHenry v. Day, 13 
Iowa, 445) to lend authority to the estoppel supposed to 
result from the act of appellant in returning thes deed 
with her signature to her husband. 

These are cases where the wife, after executing the deed 


appeared before the notary or magistrate, and publicly 


acknowledged that she fad executed the deed, and where | 


it was the officer’s duty to take and reduce to writing her 
solemn declaration to that effect. Even the Iowa case (13 
Iowa, 445) was placed on the ground of acknowledgment 
before the notary. But appellant has made no notarial 
or other acknowledgment of an executed deed. The 
sole point of contact between her and this Baird trust 
deed was the casual and momentary signing of her name, 
and returning the paper to her husband. This was a 
matter of private confidence between them. The dealing 
had been a blank to her up to that instant; it remained a 
blank ever after. She had not had and was never given 
her day in court before one of those notaries, now so 
numerous, whose hurried and mercenary certificates have 
so often been likened unto judicial determinations in the 
nature of fines and recoveries. 

As she had not “ estopped ” herself by acknowledgment 
before a quasi judicial body it was deemed important that 
the state of her health and all other circumstances should 
appear. The question is, how negligent was she and how 
far responsible to appellee for such negligence, and how 
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far responsible is appellee. There is no claim 


that 


appellant was totally insane or “demented” from nar- 
cotics but the evidence shows that she was in pain and 
distress from illness, and was also to a considerable extent 
during the day in question, February 14, 1872, under the 


influence of opiates and similar drugs. 


That 


it 


is as 


counsel thinks, “ of the utmost importance to know how 


? 


‘much opium had been taken,’ 


we deny. 


We do not 


purpose to repeat in detail the evidence so _ fully . 


gone into in our brief. It can be summed up as proving 
that appellant was avery sick woman too much 6ppressed 
with pain and the effect of drugs to be capable of the 
vigilance which the appellee now claims she should have 
manifested towards her husband. We submit that the 


vigilance which the courts lay down as due from a healthy 


person who makes a public acknowledgment before a 


magistrate is one thing, that which the wife under the 


circumstances of this case is called on to exercise, is quite 


another. The former relates to a public act publicly re- 
corded. The latter is a private and domestic confidence 


where trust in the husband’s word is natural and proper. 


We insist that in the latter class of cases may properly 


be followed the rule of responsibility, announced by the 


Maryland court in the case cited in appellants brief, page 
50, Bank v. Copeland, 18 Md., 305. It imperils no man’s 
title unjustly to hold him responsible fcr the methods em- 


ployed by his own agent. 


The alarming consequences to the common assurances 


of the realm which are so feelingly described by counsel 


ried woman, whose land is offered as security for an- 


can all be prevented by employing notaries who will pro- 
ceed regularly and loan agents who will accord to a mar- 
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other’s debt, without her consent, an opportunity for con- 
sultation. 


But Spurgin v. Traub is not an authority to show that 
misrepresentation by the husband as to the nature of the 
the deed would in wo case be a'valid reason for relief 
against the deed of the wife. The case turned upon lack 
of proof of the misrepresentation, the court in holding the 
proof insufficient, remarking, “ even were the proof of the 
‘‘ misrepresentation undoubted and were there no evidence | 
“of the lack of diligence in obtaining knowledge of the 
“contents of the mortgage, we should have hesitated long 


‘“‘ before relieving against and annulling it in such case.” 


As to this branch of the case, counsel states: ‘ Of the 
‘‘ five adult persons who were present when the Baird 


“trust deed was signed, Mrs. Marshall and her sister, 


“Mrs. Noble, are the only persons who say that Mr. 
‘«¢ Marshall stated to his wife that this paper related to 
“Prairie avenue property.” It is pertinent to inquire 
what witness, adult or otherwise, contradicts these two 
witnesses? Not one, nor was there any acknowledgment 
to impeach them. It is proper then to treat the fact as 
proved upon their evidence. In reality, however, Dr. 
Noble’s testimony is cumulative, and appellant was _ justi- 
fied in so treating it. He says (Appellant’s Brief, 
86, 87; Rec., 193), that appellant exclaimed on sign- 
ing the paper, “there was one piece of property she 
“could not sign a deed for.” This expression, used in f 
the very house supposed by her to be placed beyond her 
control can have but one meaning. 


It is remarked by counsel for appellee that the appel- 
lant’s husband was not asked at the taking of his death- } 
bed deposition as to the representations made by him to 


aaa 
—_— 


__—_ 
— 


17 


his wife. True, but within a few hours—a day or two— 
appellant stated the misrepresentation to the jury on the 
trial of the suit at law. This is apparent at page 329 of 
the record, which gives appellant’s testimony in the law- 
suit, as recited by Mr. Brown, the reporter. 


On the cross-examination in the suit at law (Rec., 333), 
appellant again stated the representation as to the Prairie 
avenue property. This was March 16, 1880, several 
months before the death of her husband. 


It is said, also (Appellee’s Brief, 6), that the opium 
theory had not been thought of when she testified in 1880; 
and statements of appellant as to her mental and physi- 
cal condition were naturally “a great surprise to appellee, 
“etc. * * * Her defense then was that she had not 
‘ acknowledged the deed; now, when we bring a chan- 
“‘cery suit for the purpose of overcoming that difficulty, 
‘“‘ she sets up an entirely new defense.” This is calculated 
to make it appear that appellant was in some way depart- 
ing from her former statement. In the lawsuit (Rec., 329) 
appellant stated that she said to her husband she was so 
sick she could not sign any paper—-she was so sick and 
under the influence of medicine. Just above she is testi- 
fying in the detainer suit (329): “I was sick in bed at 
“the time. I had always been in the habit of directing 
« valentines, and that day I couldn’t do it. I was very 
‘¢ sick, and suffering a great deal of pain.” * * * 
At page 335, Mr. Brown is required by appellee’s coun- 
sel to bring in the rest of his notes of appellant’s testi- 
mony in the suit at law. He does so at pages 438 to 
454,record. This, although styled by the clerk, in mak- 
ing up the record, “ Deposition of Mrs. J. M. Marshall,” 
is shown by internal evidence to be the paper Mr. Brown 
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had promised to bring in—a fuller copy of his notes of ap- 


pellant’s former testimony. 


Therefore, we see that on the trial of the suit at law 
appellant gave evidence that she was sick in bed; in great 
pain and under the influence of medicine. Now, as opiates 
are medicines, we do not understand how appellee can 
have been surprised, or how he can say it is an entirely 
new defense to specify the medicines above referred to. 


These notes of appellant’s former evidence were put 
into this record by her counsel because appellee’s counsel 
(Rec. 130) had cross-examined her in this case as to her 
having said “nothing about morphine: on the law trial. 
In order to show that the surprise and new version theory 
of appellee rested upon the proposition that morphine and 
other opiates were not medicine, we were led to add 
another to the many burdens of this record, by giving, 
with accuracy, what appellant actually did say to the jury 
about her illness. This, we respectfully suggest, was the 
point at which appellee might conveniently and econom- 
ically have begun. We suggest also that appellant’s 
present testimony as to her illness, and its circumstances 
fairly taken as it is meant, and as a whole, is not at 
material variance with her evidence on the former trial. 


Then where is the justice, not to say charity, of de- 
nouncing appellant’s testimony in the harsh terms em- 
ployed by counsel for defendant? (Brief, 25.) When 
professed alienists reach precision and uniformity in the 
use of terms descriptive of mental conditions, it will be 
quite time for counsel to berate appellant for her dona fide 
if awkward attempt to describe the state of her mind in 


her illness. 


On the main question of power, appellee has sought 


19 


refuge in the “English doctrine.” Appellant again ap- 
peals to the law of the place as enforced by the courts of 
Illinois. It 1s needless to cite further authority. We are 
but repeating the words of this court, used long since and 
followed in /ns. Co. v. Brine, 96 U.S., 636, when we say: 
It is a principle too firmly established to admit of dispute 
at this day, that to the law of the state in which land is 
situated must we look for the rules which govern its 
descent, alienation and transfer, and for the effect and 


construction of conveyances. 


Upon the whole case appellant respectfully submits 
that the reasons adduced by her for the reversal of the 
decree have not been answered. 


Geo. L. PAppock. 
Pappock, ALpis & WRIGHT, 


Solrs.,65 Portland Block. 
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Certificate that appeal has bun perfected. 


United States district court, district of Californ‘a. 


THE UNITED SraTeEs OF AMERICA, LIBELLANT 
| & appellants, 

Us | 
| 
| 


- THe British STEAMER STRATHAIRLY, HER > 
« tackle, apparel, & furniture, John McIntyre, 
| the vounger of that name, claimant and ap-— 
pellee. | ] 


I, Southard Hoffman, clerk of the district court of the United States 


ry for the district of California, do hereby certify that the appeal of the 
| United States of America, libellant in the above-entitled cause, from 
the final decree therein in said district court, was duly perfected on the 
e eleventh day of September, A. D. 1882. 
Attest my hand and the seal of said district court this fifteenth day of 
September, A. D. 1882. 
Faaias.) SOUTHARD HOFFMAN, 
| Clerk U. S. Dist. Court, Dist. Cal. 
(Endorsed :) In the United States circuit court, dist. of Cali- 
< 2 fornia. Certificate that appeal has been perfected. Filed Sept. 15, 
Z ‘ 1882. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. | 
i 3 Formal appeal. 
| Circuit court of the United States, ninth circuit, and district of California. 
THE UNITED STaTEs OF AMERICA, APPELLANT, | 
| v8. 
THE BritisH STEAMER STRATHAIRLY, HFR 
engines, tackle, apparel, and furniture, &c., 
John McIntyre, the younger of that name, 
' claimant and appellee. 5 
! PuHi.tip TEARE, Esq., 
U. S. Attorney 
| MILTON ANDROS, Esq., 
| Proctor for appellee. 
| P- poe APOSTLES. 
| UnITED STaTEs OF AMERICA : 
_ In the circuit court of the United States, ninth circuit, district of Cali- 
| fornia. 
j To the honorable the circuit court of the United States for the district of : 
4 : California in the ninth circuit: 


The appeal of the United States, the libellant herein, respectfully 
4 showeth, that heretofore, to wit, on the Ist day of July, A. D. 1882, 
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Philip Teare, United States attorney for the district of California, on 
behalf of said libellant, the United States, filed a certain libel setting 
forth in the certain counts the reasons claimed therein for the forfeiture of 
said steamer Strathairly, her tackle, furniture, engines, and apparel, which 
said grounds being the foreclosure of certain liens to which said steamer 
was and is therein alleged to be liable, which said libel required due notice 
to be given to all persons interested in said steamer to appear and answer 
and in accordance with the rules of this court to show cause, if any, why 
said liens should not be foreclosed and said steamer forfeited for the pay- 
ment thereof. 

That process on said libel was duly issued and the same duly served on 

said steamer and the master thereof, and afterwards, on the 1st day 
9) of July, A. D. 1882, filed other claims in due form in the said dis- 

trict court to said steamer and her appurtenances, together with the 
necessary stipulations for costs ; and all due proceedings being had, a cer- 
tain bond and writing obligatory was, in accordance with a stipulation, duly 
entered into and filed for the release of said vessel the same day for the 
sum of $22,580.00 conditioned to be paid upon a judgment of forfeiture 
being rendered as asked for in said libel. | 

That afterwards, on the 25th day of July, A. D. 1882, said claimants 
filed certain exceptions to said libel and all thereof, which said exceptions 
were afterwards, on the 27th day of July, A. D. 1882, duly argued and 
submitted to said hon. district court. 

That afterwards, on the 30th day of August, A. D. 1882, said hon. dis- 
trict court, having duly considered said exceptions, rendered and entered 
a final decree dismissing said libel and all thereof, on the grounds set forth 

in said exceptions, as reference thereto will more fully disclose. 
6 And this appellant is advised and insists that the said decree is 
erroneous, in this, that said libel of information ought not to have 
been dismissed, but that said exceptions should have been overruled and 
dismissed. 

And said appellant, for these and other reasons, appeals from the whole 
of said decree to the next term of the said circuit court of the United States 
in and for said ninth circuit, district of California, to be held in said dis- 
trict, and on said appeal to have said cause heard anew in said circuit 
court on the pleadings and proofs in said district court and on proofs to 
be introduced in said circuit court and new allegations to be made thereon. 

Wherefore this appellant prays that the record and proceedings in said 
district court may be returned to said circuit court, and that said decree 

may be revoked, or that such other decree thereon be made as to 
7 said circuit court may seem just, and that the appellee may be com- 
pelled to pay to the appellant his costs in the premises. 
3 PHILIP TEARE, 
United States Attorney for the District of California, 


(Endorsed ) Service of'a copy of the within appeal is hereby acknowl- 
edged this 9th day of September, A. D. 1882. Milton Andros, proctor 
for claimant. Filed in U. S. district court September 11th, A. D. 1882. 
Southard Hoffman, clerk, by A. D. Grimwood, deputy clerk. 
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8 Libel of information. 
In the district court of the United States, district of California. 


To the Hon. Ogden Hoffman, judge of the district court of the United 
States for the district of California : 


The libel of Philip Teare, attorney of the United States for the district 
of California, who prosecuted on behalf of the said United States against 
the British steamer Strathairly, now lying in the port and harbour of San 
Francisco, California, and within the jurisdiction of this court, and against 
the engines, tackle, and apparel of said vessel, of which said vessel W. B. 
Fenwick was and is master, and against all persons intervening for their 
interests therein, in a cause of forfeiture for the recovery of penalties and 
the enforcement of a lien, civil and maritime ; and said libellant herein al- 
leges, articulates, propounds, and gives said court to understand end he 

informed as follows, to wit: 
9 I. That said vessel is a vessel propelled in whole or part by 
steam, and is owned by a certain subject, or by subjects of Great 
Britain, whose names are to libellant unknown, and that W. B. Fenwick 
was at all the times herein mentioned and still is the master and in com- 
mand of said vessel. 

II. That under and by virtue of the laws of the United States in that 
behalf enacted it was at all the times hereinafter mentioned, and now is 
unlawful for the master of any vessel, either foreign or domestic, bound 
from the port of Hong-Kong, or any other port in the Empire of China, 
or of any foreign country not contiguous to the United States, to any port 
within the United States to take on board any passengers in excess of the 
number fixed by law in proportion to the space or tonnage of said vessel 
as prescribed by law, with intent to land said passengers within the juris- 

diction of the United States and to land the same therein. 
10 III. That heretofore, to wit, on the 17th day of April, A. D. 
1882, and at al) the times herein mentioned, the said vessel was 
and is a vessel propelled in whole or in part by steam, and commanded 
by W. B. Fenwick as master, and was and is of the following dimensions 
and superficial capacity in the spaces appropriated therein to the use of 
passengers, to wit: 

In the deck houses, 241 superficial feet. 

On the main deck, 6,761 superficial feet. 

On the lower deck, 6,108 superficial feet. 

That the total capacity of the space appropreated to the use and carriage 
of passengers on said vessel is and was at all the times herein mentioned 
was and is as above stated. 

That the legal allowance of the number of passengers which said vessel 
was at all said times and is permitted by law to carry and bring into the 
United States, in proportion to her space, is as follows, to wit, a capacity 
and room to carry seven hundred and thirty (730) steerage passengers and 
no more. 

III. That heretofore, on the 17th day of April, A. D. 1882, said 

11 steamer Strathairly, in command of said W. B. Fenwick as master 
thereof, was engaged in carrying passengers frum the port of Hong- 

Kong, China (a foreign port not contiguous to the United States), to the port 
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of San Francisco, California, in said United States, and did then and there, 
at said port of Hong-Kong, by permission, order, and direction of said 
W. B. Fenwick as master, receive on board a kirge number, to wit, ten 
hundred and fiftw-six (1056) steerage passengers, the same being three 
hundred and twenty-six (326) steerage passengers In exces’ of and greater 
than the number of passengers in proportion to suid space and superficial 


feet of room in said) vessel as aforenuid appropreated for the use and tor 


the carriage of said passengers. 
That sud ten hundred and fifty-six (1056) steerage passengers was and 
is three hundred and) twenty-six (326) more passengers than said vessel 
was by law allowed to carrv, to wit, three hundred and twenty-six 
12 more than seven hundred and thirty, the number of steerage pas- 
sengers said vessel was at all said times and is allowed by law to 
bring from said foreign port unto the United States, or any part thereof. 

IV. That said ten hundred and fifty-six (1056) steerage passengers so 

taken on board said vessel, at said port of Hong-Kong, China, by said 
W. B. Fenwick, master as aforesaid, of said vessel, were then and there 
taken on board thereof with the intent and purpose to bring them and 
all of them into the port of San Franciscv, California, the same being 
within the United States, and in pursuance of said intention said vessel 
did afterwards, on the 17th day of April, A. D. 1882, in command of 
said W. B. Fenwick, leave said port of Hong Kong, China, and sailed 
for, and afterwards, on the 21st day of May, A. D. 1882, did arrive 
within the jurisdiction of the United States, at the port and city of San 

Francisco, State of California, with all of said ten hundred and 
13 fifty-six steerage passengers on board, and with said Fenwick in 

command as mas‘er of said vessel. 

That afterwards, on the 21st day of May, A. D. one thousand eight 
hundred and eighty-two, said ten hundred and fifty-six steerage passengers 

and all thereof were by said W. B. Fenwick, as such master, landed from 
said vessel within the jurisdiction of the United States, at said port and 
city of San Francisco, State of California. 

V. Whereby, and by reason whereof, said W. B. Fenwick became and 
‘is liable to a penalty and fine of fifty ($50) dollars, for each of said three 
shundred and. twenty-six (326) stee passengers in excess of said seven 
shundred and thirty (730) which said vessel was by law allowed to carry 
sto and land within the jurisdiction of the United States, which said pen- 

alties amount to the sum of sixteen thousand three hundred ($16,300) 

14 dollars, which said amount was and is made a lien by the laws of 

~ United States on said vessel, her tackle, furniture, engines, and 
apparel. 

PVT. And said libellant saith that heretofore, to wit, on the 30th day of 

June, A. D. 1882, in this hon. court a criminal information was duly filed 

iby the United States attorney of said district of California, charging said 


W. B. Fenwick with the crime and misdemeanor of unlawfully bringing - 


iato the port of San Francisco aforesaid three hundred and _ twenty-six 
(326) more passengers than said vessel was by law allowed to carry and 
bring in proportion to her space as aforesaid ; to which said charge said W. 
B. Fenwick then and there, on being duly arraigned, pleaded guilty to the 
said offence of bringing unlawfully as alleged in said information two hun- 
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dred and twenty-three (223) of said steerage passengers on said vessel from. 
said wun of Sisees Mamet said port of San Franeisco, in manner and. 
form as hereinbefore set forth. 
15 That afterwards, on said 30th day of June, A. D. 1882, said W. B. 
Fenwick being called for sentence on said plea of guilty, was,. 
then and there, bv the j of this court duly sentenced to pay a fine 
of fitty ($50) dollars for of said two hundred and twenty-three pas— 
sengers, amounting to the sum and amount of eleven thousand one hun— 
dred and fiftv ($11,150) dollars, which said amount was duly entered. | 
against said W. B. Fenwick, and the same remains — and is now 
due and unpaid, and all thereof is now due and payable to the United 
States, and is by law made a lien on said vessel, her engines, furniture,. 
and apparel. | 
VII. And libellant saith that all and singular said premises are true,. 
and within the admiralty and maritime jurisdiction of the United States. 
and of this court. 
VIII. Wherefore said libellant prays that the usual process and 
16 monition of this hon. court, according to rules and procedure im 
admiralty, may issue against said sO and that all persons in gen- 
ral and special having and claiming to have any interest in said v 
cited and admonished to appear in said court on a day to be fixed, 
to answer these premises, and all due proceedings being had _ herein, 
that this hon. court do pronounce and decree in favor of said libellant for- 
said sum of sixteen thousand three hundred ($16,300) dollars, and that 
the same be decreed and adjudged to be a lien on said vessel and that the 
proper order be made enforcing said lien against said vessel, and that the- 
same be sold to pay the said claim and lien of libellant, together with the- 
costs of this proceeding, and that libellant have such other and further relief 
as may be just and legal. 


SECOND COUNT. 


17 And said libellant, for a further and other cause of action against- 
said vessel, saith, propounds, and gives said court to understand 
and be informed as follows, to wit: : 

I. That on the 17th day of April, A. D. 1882, said’ steamer Strathairly 
was at the port of Hong-Kong, China, a foreign port not contiguous to 
the United States, and in command of W. B. Fenwick aforesaid as the 
master thereof, who was at ail the times herein mentioned and still is the 
master of said vessel. 

That said vessel, being as aforesaid at said port of Hong-Kong, on said 
day did then and there, by consent and direction of said master, to wit, 
said W. B. Fenwick as the master thereof, did take on board said vessel, . 
at said port of Hong-Kong, China, a large number,to _, ten hundred and 
fifty-six (1,056) steerage passengers, which said passengers and all thereof 
he then and there took on board said vessel, with intent and purpose to 

bring them into the United Statés at the said port of San Francisco. 
18 IT. And said libellant saith that afterwards, on the 21st day of 

May, A. D. 1882, said vessel with the said ten hundred and fifty- 
six (1,056) steerage passengers on board arrived at said port of San Fran- 
cisco, Califurnia, ad dd bring said passengers to said port, and did land 
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said ngers and all thereof at said port last named and within the 
juriediction of the United States. 

III. And said libellant saith that said vessel at all said times herein men- 
tioned did not have any berths therein or thereon for the accommodation 
and use of said passengers, and did not have any berths wel: or otherwise 
constructed parallel with the sides of said vessel, and did not have any 
berths constructed as berths ordinarily are and separated from each other 
by partitions in any manner whatever. 

IV. And said libellant saith that said vessel at all said times 

19 herein mentioned did not have any berths thereon or therein con- 

structed six feet in length and two feet in width, nor any berths so 
constructed as to be occupied by no more than two women, or by one man 
and two children under the age of eight years, or by a husband and wife, 
or by a man and two of his own children under the age of eight vears, 
or by two men members of the same family, but on the contrary said 
libellant doth say that at all said time and times the berths and sleepin 
accommodations of said vessel for the use of her said passengers consist 
only of a single continuous bunk or shelf ranning the entire length of said 
vessel, without any partition or separation, wherein said ten hundred and 
fitty-six (1,056) passengers were compelled to sleep together as in one bed 
or berth, without any regard to sex, age, or family relation, all of which 
was and is in violation of the statutes of the United States in that behalf 
made and provided. | 

V. Whereby and by reason of the premises herein stated the 

20 said W. B. Fenwick, master of said vessel, and the owners of said 

vessel, whose names are unknown to said libellant, became and are 
liable to a penalty of five dollars for each of said ten hundred and fifty- 
six (1,056) passengers, amounting to the sum five thousand two hundred 
and eighty ($5,280) dollars, which is due and payable to the said United 


States, and is by the laws of the United States made a lien on said vessel, 


its engines, furniture, accoutrements, and appurtenances. 

VI. And said libellant saith that said sum and amount of five thou- 
sand two hundred & eighty ($5,280) is now due and unpaid, and the mas; 
ter and owner and owners of said vessel are indebted to said United States 
in said amount, and the said debt and amount is still a lien on said vessel 
as aforesaid, and is wholly unpaid. __. ; 

VII. And said libellant saith that all said premises are true and 
21. ~~ ~within the admiralty and maritime jurisdiction of the United 
States and of this hon. court. . } 

VIII. Wherefore said libellant prays that the usual process and moni- 
tion of this court issue, in accordance with the rules of this court in ad- 
miralty cases, and that all persons interested or claiming any interest in 
said vessel be cited and admonished in general and in special to appear in 
said court on a day certain to answer these premises ; and that all due 
proceedings being had herein that this hon. court will pronounce and de- 
cree in favor of this libellant for said sum of five thousand two hundred 
and eighty ($5,280) dollars, and will decree the same to be a lien on said 


vessel ; and further, that said vessel be sold to pay said lien and the amount . 


thereof, together with the costs of these proceedings, and that libellant 
have such other and further relief as may be just and legal. 


and unpaid, and the same and all thereof is by the laws of the United 
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And said libellant, for a further and other cause of action against said 
vessel to wit, said steamer Strathairly, alleges, propounds, and gives said 
court to understand and be informed, to wit: ‘ 

I. That heretofore, to wit, on the 17th day of April, A. D. 1882, the 
said steamer Strathairly was at the port of Hong-Kong China, a foreign 
port not contiguous to the United States, and amen being then and 
there at said port in.command of W. B. Fenwick, who was then and there 
roi de rr oe did take on board a ee ITE, — (1,056), ten 

u and fifty-six stee passengers, with which said passengers on 
board said vessel he amd set sai P for the port of San Francisco, State 
of California, a port within the jurisdiction of and within the United 
States of America. 

And libellant saith that when said master of said vessel took said 
23 passengers on board said vessel he intended to bring and land them 
within the United States at said port of San Francisco. 

And said libellant avers that afterwards, on the 21st day of May, 1882, 
said vessel, in command of said W. B. Fenwick master, and with all said 
passengers on board, arrived at the port and citv of San Francisco, Cali- 
Hirt within the United States and in the jurisdiction of the United 

ates. 

II. And said libellant saith that said master of said vessel, to wit, said 
W. B. Fenwick, did, at the time of delivering to the collector of customs 
of the port of San Francisco a manifest of his cargo and the report of 
the entry of his said vessel, fail, neglect, and refuse, and ever since has un- 
lawfally, wilfully, and knowingly failed, neglected, and refused to deliver 
and report to said collector of the said district and port of San Francisco 
a list of all the passengers taken on board of the said vessel at the said 

port of aa” ae China, as aforesaid, and brought on said vessel 
24 ~~ to said port of San Francisco as aforesaid. 

And .aid libellant saith that said master of said vessel to wit, said W. 
B. Fenwick, being at said time master of said steamer Strathairly, did, on 
the arrival of the said vessel at said port of San Francisco, knowingly, un- 
law.ully, and wilfully deliver and report to the collector of customs of said 
district and port of San Francisco a false, fraudulent, and pretended list 
of the passengers taken on board said vessel as aforesaid at said port of 
Hong-Kong, which said list falsely represents and sets forth that said ves- 
sel took on board at said port of Hong-Kong eight hundred and twenty- 
nine (829) passengers for said voyage herein set forth, and did bring said 
number axes more on said vessel to said port of San Francisco as afure- 
said, when in truth he, at said port of Hong-Kong, tok on board said ves- 
sel as aforesaid, for said voyage, ten hundred and fifty-six passengers, and 

did bring the same and all thereof to the United States at said 
25. _—s port of Sen Francisco, and then and there land the same as above 
herein set forth. | 

III. Whereby and by reason whereof the premises herein stated the 
said W. B. Fenwick, master of said vessel, became and is liable to a fine 
and penalty of one thousand ($1,000) dollars, which said amount is due 
and payable to the United States aforesaid, and all thereof is now due 
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States made a lien on said vessel, her tackle, apparel, and engines, in favor 
of and for the benefit of the United States. | 7 

LV. And said libellant saith that all said premises are true, and within 
the admiralty and maritime jurisdiction of the United States and of this 
honorable court. : 

V. Whereof said libellant prays that the usual process and monition 

of this court issue, in accordance with the rules of this court in ad- 
26 ~ miralty and maritime cases, and that all persons interested or claim- 

ing any interest in said vessel be cited and admonished in general 
and in special to appear in said court, on a day certain, to answer these prem- 
ises; and that all due proceedings being had herein, that this honorable 
court will pronounce and decree in favor of libellant’ for said sum of one 
thousand dollars, and decree the same to be a lien on said vessels; and, 
further, that said. vessel be sold to pay said claim, and the amount thereof, 
with the costs of this action, and that libellant have such other and further 
relief as may be just and legal. : 

VI. Lastly, said libellant saith that all the above premises are true, and 
within the admiralty and maritime jurisdiction of the United States and 
of this court. 

Wherefore libellant asks that the usual process, order, and monition of 
this court issue, and that due and legal notice be given to all proper per- 

sons as aforesaid to be and appear on a day certain in said court to 
27 answer: these premises ; and all due proceedings being had herein, 

that this hon. court will pronounce and decree in favor of said 
libellant for all said sums, amounting to the sum of twenty-two thousand 
five hundred and eighty ($22,580) dollars, and that the same be declared to 
be a lien on said vessel, and that said lien be declared to be foreclosed, 
and that an order and decree be made that said vessel and all the accou- 
terments, engines, and furniture be sold to satisfy the same, together with 
the costs of this proceedings, and that libellant have such further and 


other relief as may be legal and just. 
PHILIP TEARE, 


United States Attorney for California. 


(Endorsed :) Filed July 1st, A. D. 1882. Southard Hoffman, clerk, by 
A. D. Grimwood, deputy clerk. 


28 Claim. 


UNITED STATES OF AMERICA: 


District court of the United States of America for the district of Cali- 
fornia. 
THE UNITED STATES, LIBELLANT, 7 
vs. 
THE British STEAMSHIP STRATHAIRLY, ETC., > In admiralty. 
John McIntyre, the younger of that name, 
claimant. 


To the honorable Ogden Hoffman, judge of the district court of the United 
States for the district of California: 


The claim ot John McIntyre, the vounger of that name, to the steam- 
ship Strathairly, her tackle, apparel, and furniture, now in the custody of 
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the marshal of the United States for the said district of California, at the 
suit of the United States, alleges that he is the true and bona-fide owner of 


the said steamship Strathairly, her tackle, apparel, and furniture, and that 


no other person is owner thereof. 
29 Wherefore this claimant prays that this honurable court will be 
pleased to decree a restitution of the same to said John McIntyre, 
the younger of that name, and otherwise right and justice to administer in 
the premises. 
W. B. FENWICK. 


W. B. Fenwick deposes that John McIntyre, the younger of that name, 
resides in the United Kingdom of Great Britain and Ireland, and out of 
the district of California, and that the deponent is duly authorized as the 
master and bailee of said vessel to make the foregoing claim on his behalf. 

W. B. FENWICK. 


MILtTon ANDROS, 
Proctor for Climants. 


District OF CALIFORNIA, 88: 


Sworn to before me this 1st day of July, A. D. 1882. 
A. D. GRIMWOOD, 
Commissioner U. S. Circuit Court, District of California. 


(Endorsed :) Filed July 1st, A. D. 1882. Southard Hoffman, clerk, 
by A. D. Grimwood, deputy clerk. 


30 Claimants’ stipulation for costs. 
UnitEp STaTEs OF AMERICA : | 
District court of the United States for the district of California. 


Whereas a libel was filed in this court on the first day of July, in the 
year of our Lord one thousand eight hundred and eighty-two, by Philip 
Teare, U.S. attorney, on behalf of the United States against the steam- 
ship Strathairly, her tackle, apparel, &c., for reasons and causes in the 
said libel mentioned ; and whereas John McIntyre, the youngerof the name, 
has appeared and claimed the said steamship Strathairly, her tackle, ap- 
parel, and furniture, as the owner thereof, and the said John McIntyre, the 
younger of that name, and Robert Balfourand Stewart Menzies, his sureties, 
parties hereto, therebv consenting and agreeing that, in case of default or 
contumacy on the part of the said claimant or his sureties, execution may 
issue against their goods, chattles, and lands for the sum of five hundred 
dollars : 

Now, therefore, it is hereby stipulated and agreed, for the benefit 

31 of whom it may concern, that the undersigned shall be,and each of 
them is, bound in the sum of five hundred dollars, conditioned the 
claimant above named shall pay all costs and charges that mey be awarded 
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against them in any decree by this court, or in case of appeal by the ap- 


pellate court. : 
JOHN McINTYRE,JR., 
: By his Atty in Fact. 
W. B. FENWICK. 
R. BALFOUR. 
STEWART MENZIES. 


Taken and acknowledged this 1st day of July, 1882, before me. 
A. D. GRIMWOOD, 


Commissioner United States Circuit Court, District of California. 


DisTRIcT OF CALIFORNIA, &: 

Robert Balfour and Stewart Menzies, parties to the above stipulation, 
being duly sworn, do depose and say each for himself that he is worth the 
sum of five hundred dollars over and above his debts and liabilities. 

R. BALFOUR. : 
STEWART MENZIES. 


Sworn to this 1st day of July, 1882, before me. 
A. D. GRIMWOOD, 
Commissioner United States Circuit Court, District of California. 


(Indorsed :) Filed the 1st day of July, 1882. Southard Hoffman, 
clerk, by A. D. Grimwood, deputy clerk. 


32 Stipulation that versel be released upon stipulation in $22,580.00. 


UnitTED STATES OF AMERICA, 
District of California, ss : 


District court of the United States. ” 


THE UNITED STATES OF AMERICA | 
vs. 
THE SHIP STRATHAIRLY, ETC., JOHN MclIn- 
tyre, jr., claimant. 


In admiralty. 


It is hereby stipulated that said above-named steamship may be released 
from arrest on the claimant giving a stipulation, with sufficient sureties, in 
the sum of twenty-two thousand five hundred and eighty dollars. 

A. P. VAN DUZER, 
Assistant U.S, Att'y, Proctor for Libellant. 
MILTON ANDROS, 


Proctor for Claimant. 


(Endorsed :) Filed July 1st, A. D. 1882. Southard Hoffman, clerk, 
by A. D. Grimwood, deputy clerk. 
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33 Admiralty stipulation on release of vessel. | 
District court of the United States for the district of California. In ad- 
miralty. | 


Stipulation entered into pursuant to the rules of practice of this court. 

Whereas a libel of information was filed on the 1st day of July, in the 
year of our Lord one thousand eight hundred and eighty-two, by Philip 
Teare, United States attorney for the district of California, on behalf of the 
United States, against the Steamship Strathairly, her tackle, apparel, and 
oe for the reasons and causes in the said libel of information men- 
tioned ; 

And whereas the said steamship Strathairly, her tackle, apparel, and 
furniture, is in the custody of the marshal under the process issued in pur- 
suance of the prayer of said libel of information, and has been claimed by 
John McIntyre, the younger of that name; 

And whereas it has been stipulated that the said steamship Strathairly 

may be released from arrest on the claimant giving a stipulation 
34 with sufficient sureties in the sum of $22,580, as appears from said 
: stipulation now on file in said court, and the parties hereto hereby 
consenting and agreeing that in case of default on contumacy on the part 
of the said claimant or. his sureties, execution for the above amount may 
issue against their goods, chattels, and lands: 

Now, therefore, the condition of this stipulation is such that if the stip- 
ulator undersigned shall at any time upon the interlocutory or final order 
or decree of the said district court, or of any appellate court, to which the 
above-named suit may proceed, and upon notice of such order or decree to 
Milton Andros, esquire, proctor for the claimant of said steamship Strath- 
airly, her tackle, &c., abide by and pay the money awarded by the final 
decree rendered by the court, or the appellate court, if any appeal inter- 
vene, then this stipulation to be vuid; otherwise to remain in full force 


and virtue. e 
JOHN McINTYRE, 
| By R. BALFOUR. 
R. BALFOUR. 
35 STEWART MENZIES. 


Taken and acknowledged this 1st day of July, 1882, before me. 
A. D. GRIMWOOD. 
Commissioner U. S. Circuit Court, District of California. 


PIstRicT OF CALIFORNIA, 4: 

Robert Balfour and Stewart Menzies, parties to the above stipulatiun, 
being duly sworn, depose and say, each for himself, that he is worth the 
sum of twenty-two thousand five hundred & eighty dollars over and above 
all his just debts and liabilities. 

R. BALFOUR. 


STEWART MENZIES. 


Sworn to this 1st day July, 1882, before me. _ 
A. D. GRIMWOOD, 
Commissioner U.S. Circuit Cuurt, District of Cal. 


(Indorsed:) Filed the Ist day of July, 1882. Southard Hoffman, clerk, 
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36 Stipulation that liability, if any, of master of steamship Strathairly 
| may be ascertained on trial of this cause. 


UNITED STATES OF AMERICA: 


District court of the United States of America for the district of Cali- 


fornia. 


THE UNITED STATES OF AMERICA, LIBEL- 


lant, 
vs. In admiralty. 
THE BritisH STEAMSHIP STRATHAIRLY, | 
etc. : 


It is hereby stipulated that the liability, if any, of the master of said 
steamship Strathairly for the penalties provided for in sections 4255 aud 
4266 of the Revised Stafutes may be ascertained on the trial of the above- 
entitled cause as fully and with the same force and effect as if the same 
were ascertained on the trial of a proceeding against said master to 
recover said penalty and a judgment therefur had been entered against 
him. And all exceptions to'said libel that the liability of said master, if 
any, was not ascertained on a proceeding against him prior to filing said 

libel is hereby waived, but the question of the liability of said 
37 master under said sections is not waived. 
MILTON: ANDROS, 
Proctor for Claimant. 
PHILIP TEARE, 
U. S. Attorney. 


(Endorsed:) Filed July 1st, A. D. 1882. Southard Hoffman, clerk, 
by A. D. Grimwood, dep. cl’k. ; 


38 | Monition. 


District OF CALIFORNIA, 88: 


[SEAL. | The President of the United States of America to the marshal 
of the United States for the district of California, greeting : 


Whereas an information hath been filed in the district court of the 
United States for the district of California, on the 1st day of July, in the 
year of our Lord one thousand eight hundred and eighty two, by Philip 
Teare, esq., United States attorney for the district of California, on behalf 
of the United States, against the British steamship Strathairly, her tackle, 
apparel, furniture, &c., for the reasons and causes in the said libel men- 
tioned, and praying the usual process and monition of the said court in 
that behalf to be made, and that all persons interested in the said steam- 
ship Strathairly, her tackle, &c., may be cited in general and special to 
answer the premises, and all proceedings being had, that the said steam- 

ship Strathairly, her tackle, &c., may, for the causes in the 

39 said information mentioned, be condemned and sold to pay the de- 
mands of the United States. : 

You are, therefore, hereby commanded to attach the said steamship 
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Strathairly, her tackle, &c., and to detain the:same in your custody until 
the further order of the court respecting the same, and to give due notice 
to all persons claiming the same, or knowing or having anything to say 
why the same should not be condemned and sold pursuant to the prayer 
of the said information, that they be and appear before the ‘said court, to 
be held in and for the district of California, on Tuesday, the 25th dav of 
July, 1882, at eleven o’clock in the forenoon of the same day, if the same 
day shall be a day of jurisdiction, otherwise on the next day of jurisdic- 
tion thereafter, then and there to interpose a claim for the same, and to 
make their allegations on that behalf. And what you shall have done on 
the — do you then and there make return thereof; together with 
this writ. . | : 
40 Witness the Hon. Ogden Hoffman, judge of said court, at the 
city of San Francisco, in the district of California, this 1st day of 
July, in the year of our Lord one thoasand eight hundred and eighty-two, 
and of our Independence the one hundred i sixth. 


SOUTHARD HOFFMAN, 


. Clerk, 
By A. D. GRIMWOOD, 
Deputy Clerk. 
Puttip TEARE, Esq., 
U. S. Attorney. 


In obedience to the within monition, I attached the property therein 
described on the Ist duy of July, 1882, and have given due notice to all 
persons claiming the same that this court will on the 25th day of July, 
1882 (if that day should be a day of jurisdiction, if not, on the next day 
of jurisdiction thereafter), proceed to the trial and condemnation thereof, 
should no claim be interposed for the same. 

M. M. DREW, 
U. 8. Marshal. 
41 By W. L. McEWEN, 


Deputy. 
Dated July 1, 1882. | 
(Endorsed :) Filed July 25th, 1882. Southard Hoffman, clerk, by A. 
D. Grimwood, deputy. ease) 


42 Order.— Proclamation. 


At a stated term of the district court of the United States of America 
for the district of California, held at the court-room in the city of San 
Francisco, on Tuesday, the 25th day of July, in the year of our Lord one 
thousand eight hundred and eighty-two. 

Present, the honorable Ogden Hoffman, judge. 


THE UNITED STaTEs OF AMERICA 


»} ‘ 
_ é y No. 1042. 
THE STEAMSHIP STRATHAIRLY, HER TACKLE, 


apparel, and furniture. 


The monition heretofore issued herein having been returned duly executed, 
on motion of Mr. Teare, United States attorney, it is ordered that procla- 
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mation be made. Proclamation was thereupon duly made, whereupon, 

upon motion of Mr. Milton Andros, proctor for claimants, it is ordered 

that claimant have ten days after the decision on claimant’s exceptions 
to the libel herein within which to plead. On motion of the at- 

43 torney for the United States, it is further ordered that the default 
of all persons not in court be, and the same is hereby, entered. 


44 Exceptions to libel of information. 
UNITED STATES OF AMERICA: | 


District court of the United States of America for the district of Cali- 
fornia. 


THE UNITED STATES, LIBELLANT, 
v8. 
THE British STEAMSHIP STRATHAIRLY, ETC., 
John McIntyre, jr., claimant. 


In admiralty. 


To the honorable Ogden Hoffman, judge of the district court of the 
United States for the district of California: 


— taken by the claimant in the above-entitled cause to the libel of 
3 the United States, libellant herein. 


Exception to the first cause of action. 
1st exception : 


For that in the first supposed cause of action in said libel are not stated 
facts sufficient to constitute, create, or give rise to a lien on said vessel 
under any law or statute of the United States. 


45 Exceptions to the second cause of action. 


1st exception: 


For that in said second supposed cause - action in said libel are not 
stated facts sufficient to constitute, create, or give rise to a lien on said 
vessel under any law or statute of the Unit States. 


2d exceptions : 


For that it appearing in and by said supposed cause of action, that the 
said ship Strathairly was at all the times in said libel mentioned a vessel 
propelled in whole or in part by steam, neither the master nor owners 
thereof are subject or liable to the penalty provided for by section four 
thousand two hundred and fifty-five of the Revised Statutes of the United 
States, and that no lien does or can attach on said vessel under section four 
thousand two hundred and seventy of the Revised Statutes of the United 
States. 

- Exceptions to the third cause of action. 


1st exception : 


46 For that in the said third supposed cause of action are not stated 
facts sufficient to constitute, create, or give rise toa lien on said 
vessel under any law or statute of the United States. 
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In all of which particulars said libel is imperfect and insufficient. 
Wherefore this claimant is not bound to answer the same, and now 
prays this honorable court here that said libel be dismissed, and for his 


costs. 
MILTON ANDROS, 
Proctor for Claimant. 


(Endorsed :) Filed July 25th, 1882. Southard Hoffman, clerk, by A. 
D. Grimwood, deputy clerk. 


47 Order— Hearing on exceptions. 


At a stated term of the district court of the United States of America 
for the district of California, held at the court-room in the city of San 
Francisco, on Wendesday, the 26 day of July, in the year of our Lord 
one thousand eight hundred and eighty-two. 

Present, the honorable Ogden Hoffman, judge. 


THE Unrrep States OF AMERICA _) 
vs. ee 
THE STEAMSHIP STRATHAIRLY, HER TACKLE, ( No. 1042. 
apparel, & furniture. 


In this cause the claimant’s exceptions to the libel of information herein, 
were this day brought on for hearing and were duly argued by Milton 
Andros, esq., proctor for claimants, and thereupon the further argument 
thereof was continued until to-morrow, Thursday, July 27th, A. D. 1882, 
at eleven o’clock a. m. 


48 _ Order—Exceptions submitted. 


At a stated term of the district court of the United States of America 
for the district of California, held at the court-room in the city of San 
Francisco, on Thursday, the 27th day of July, in the year of our Lord 
one thousand eight hundred and eighty-two. 

Present, the honorable Ogden Hoffman, judge. 


THE UNITED STATES OF AMERICA 
v8 
3 : No. 1042. 
THE 7TEAMSHIP STRATHAIRLY, HER TACKLE, (~~ 04 
apparel, and furniture. 


In this cause the claimant’s exceptions to the libel of information herein 
were this day brought on fur further hearing and were duly ed by A. 
P. Van Duzer, esquire, assistant United States attorney on behalf of the 
United States and by Milton Andros, esq’r, proctor for claimants, and sub- 
mitted to the court for consideration and decision. 


49 Order sustaining exceptions. 


At a stated term of the district court of the United States of America 
for the district of California, held at the court-room in the city of San 
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Francisco, on Wednesday, the 20th day of August, in the vear of our 
Lord one thousand eight hundred and eighty-two. 
Present, the honorable Ogden Hoffman, judge. 


THE UNITED STATES OF AMERICA 

vs. No. 1042. 

THE STEAMSHIP STRATHAIRLY, &c. 

In this cause the claimant’s exceptions to the libel of information herein 
having been heretofore argued and submitted, and due consideration having 
been thereon had, it is by the court now here ordered that said exceptions — 
be, and the same are hereby, sustained and the libel of information herein 
dismissed. And thereupon a decree to that effect was duly signed and 
entered. 


50 Decree. 
In the district court of the United States in and for the district of Cali- 
fornia. 
THE UNITED STATES, LIBELLANT, ) 


v8. 
THE British STEAMER STRATHAIRLY, HER > 


tackle, apparel, and furniture, John McIntyre, 
jr., claimant. ) . 


This cause having been heard on exceptions filed by the claimant of 
said steamer to the libel of information filed by Philip Teare, attorney of 
the United States for the said district of California, bor and on behalf of 
the said United States, and said exceptions having been argued by the 
advocates for the respective parties, and due deliberation having been had, 
this court doth now order, adjudge, and decree that the said exceptions be, 
and the same hereby are, sustained, and that the said libel of information 
be, and the same hereby is, dismissed. 

And on motion of the roctor for the claimant, it is further ordered 

that unless an appeal be taken to this decree within the time limited 
51 and prescribed by the rules of this court and by the statute in such 

case made and provided, the claimant’s stipulation given on the 
release of said vessel from arrest and fur costs be. cancelled. 


Dated August 30th, 1882. 2 
OGDEN HOFFMAN, 
District Judge. 


(Endorsed :) Filed August 30th, 1882. Southard Hoffman, clerk, by 
A. D. Grimwood, deputy clerk. | 
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52 Notice of appeal. 
District court of the United States for the district of California. 


THE UNITED STATES 
v8. No. 1042. 
THE BRITISH STEAMER STRATHAIRLY, &C. 


Sir: The libellant appeals from the final decree of the court in this 
case to the next circuit court. 
Yours truly, 


ng APLVAN DUZER, 
Asst. U. S. Attorney, Proc. for [abellant. 
Dated Sept. 6, 1882. | 


To MILTON ANDROS, 
Proc. for Claimant. 


(Endorsed :) Service of a copy of ‘the within notice of appeal acknowl- 
edged this 6th day of September, 1882. Milton Andros, proctor for 
claimants. Filed September 7th, 1882. Southard Hoffman, clerk, by 
A. D. Grimwood, deputy clerk. 


53 In the U. S. district court, district of California. 
THE Unrrep STates 


v8. 
BritisH STEAMER STRATHAIRLY, &C. 


To Southard Hoffman, Esq., clerk of said court, and Milton Andros, 
: Esq’r., proc. for claimant : 

GENTLEMEN: Please take notice that the libellant ap from the 
final decree of the district court aforesaid in this cause to next term of 
the circuit court of the United States for the ninth circuit, district afore— 
said, 

Your’, &e., 
A. P. VAN DUZER, 


Asst. U. 8. Attorney, for [tbellant. 


(Endorsed :) Due service by copy admitted this 9th day of September, 
A. D. 1882. Milton Andros, proc. for cla’m’t. Filed September 11th, 
1882, at 2.30. Southard Hoffman, clerk, by A. D. Grimwood, deputy 
clerk. | 


54 Certificate. 
UnitTep STaTEs OF AMERICA, 
| District of California, ss: : 

I, Southard Hoffman, clerk of the district court of the United States for- 
the district of California, do hereby certify that the foregoing and hereunto. 
annexed fifty (50) pages, numbered from 1 to 50, inclusive, contain a full, 
true, and correct transcript of the record in said district court in the cause: 
2902-2 


” vi bing ote 


18 UNITED STATES VS. BRITISH ST’R STRATHAIRLY, &C., ET AL. 


entitled The United States of America vs. The British Steamship Strath- 
airly, ther tackle, apparel, and furniture, made up pursuant to rule 52 of 
the rules of the Supreme Court of the United States. 
Witness my hand and the seal of said district court, at San Francisco, 
California, this 27th day of September, in the vear of our Lord one thou- 
sand eight hundred and eighty-two, and of our Independence the one hun- 
dred and seventh. 
[SEAL. ] SOUTHARD HOFFMAN, : 
3 Clerk U.S. Dist. Court, Dist. Cal. 


(Endorsed :) United States circuit court & dist. of California. Filed 
September 27, 1882. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy 
clerk. | : 


55 Enrollment. 


Circuit court of the United States, ninth circuit, district of California. 


THE UNITED STATES OF AMERICA, APPELLANT, 

v8. 

THE BritTisH STEAMER STRATHAIRLY, HER 
a tackle, apparel, and furniture, &c., 
John McIntyre, the younger of that name, 
claimant and appellee. : 


No.. 2898. 


On the 27th day of September, 1882, a certified transcript of the record 
in the above-entitled cause, on appeal from the district court of the United 
States for the district of California, was filed in this court. 


Thereafter, to wit, on the 10th day of March, 1884, an order was made 
and entered herein in the words and figures following, to wit: : 
56 At a stated term, to wit, the February term, A. D. 1884, of the j 
circuit court of the United States of America of the ninth judicial ? 
circuit, in and for the district of California, held at the court-room, in the 
city and couaty of San Francisco, on Monday, the 10th day of March, in 
the year of our Lord one thousand eight hundred and eighty-four. 
Present, the honorable Lorenzo Sawyer, circuit judge. 


Order affirming decision of U. S. district court. 


THE UNITED StTATEs OF AMERICA, LIBELLANT | 
and appellant, 

ve. | 

THE BritTisH STEAMER STRATHAIRLY, HER 
tackle, apparel, & furniture, &c., John McIn- 
tyre, the vounger of that name, claimant and 


appellee. 


57 This cause, heretofore argued and submitted to the court for con- 

sideration and decision, upon the appeal from the final decree of 
the district court of the United States fur the district of California, in 
the cause entitled The United States, libellant, vs. The British Steamer 


‘No. 2898. 
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Strathairly, her tackle, apparel, and furniture, John McIntyre, jr., claim- 
ant, having been duly considered, it is ordered that said decree be, and the 
same hereby is, affirmed. 

I hereby certify that the foregoing is a full, —_ and correct copy of an 


original order made and entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court this 10th day of March, 


A. D. 1884. 
cs ? [SEAL. ] L. S. B. SAWYER, 
3 Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
58 Clerk’s certificate. 2 


Whereupon said certified copy of record and certified copy of order are 
hereto annexed, said order being duly certified and enrolled. 


Attest : : 
[SEAL. ] L. S. B. SAWYER, 
: Clerk, 
By F. D. MONCTON, _. 
Deputy Clerk. 


(Endorsed:) Enrolled papers. Filed March 10th, 1884. L. S. B. 
Sawyer, clerk, by F. D. Moncton, deputy clerk. : 


rf 
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( ' «684 Enrollmeni. 
= United States circuit court, ninth circuit, district of California. 
Tae Unrtep States or AMERICA, APPELLANT, 


v8. 
THE BritTisH STEAMER STRATHAIRLY, &C., 
claimant and appellee. 


On the 3d day of October, 1884, a final decree was filed and entered 
herein in the words and figures following, to wit : 


59 Decree. 


UnItrep STATES OF AMERICA: 


Circuit court of the United States of America for the district of California, 
in the ninth circuit. 


At a stated term of the circuit court of the United States of America 
for the district of California, in the ninth circuit, held at the city of San 
Francisco on Friday, the third day of October, in the year of our Lord 
one thousand eight hundred and eighty-four. 

Present, the honorable Lorenzo Sawyer, circuit judge. 


UNITED STATES, LIBELLANT AND APPELLANT, 
vs. No. 2898. In ad- 
STEAMSHIP STRATHAIRLY, ETC., JOHN McIN- miralty. 
tyre, jr., claimant and appellee. 


This cause having been brought on for hearing on appeal from the dis- 
trict court of the United States of America for the district of California, 
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20 UNITED STATES VS. BRITISH ST’R STRATHAIRLY, &C., ET AL. 
: upon the transcript of the record on file herein, and the advocates 
60 of the respective parties having been heard, and the said transcript 
having been examined, and due deliberation being had in the prem- 

ises by the court : : 
It is now ordered, adjudged, and decreed that the exceptions interposed 
by said claimant to said libel of information be, and the same hereby are, 
-allowed and sustained, and the said libel of information be, and the same 


hereby is, dismissed. | 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed and entered October 3, 1884. L. 8S. B. Sawyer, clerk. 


61 Whereupon said certified copy of record, certified copy order, . 


etc., and final decree, are hereto annexed, said decree being duly 
signed, filed, and enrolled pursuant to the practice of said circuit court. 


Attest, &c. : 
| L. S. B. SAWYER, 
Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed:) Filed October 3d, 1884. L. S. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. : 


SEAL. ] - 


G2 Order allowing appeal. 


At a stated term, to wit, the July term, A. D. 1884, of the circuit court 
of the United States of America of the ninth judicial circuit, in and for the 
district of California, held at the court-room in the city and county of 
San Francisco, on Tuesday, the 7th day of October, in the year of our 
Lord one thousand eight hundred and eighty-four. : 

Present, the honorable George M. Sabin, U. S. district judge, district 
of Nevada. : 


THE UNITED STATES OF AMERICA, LIBELLANT | 
and appellant, 
vs. 
“THE Brirish STEAMER STRATHAIRLY, HER } No. 2898. 
tackle, apparel, & furniture, &c., John MclIn- | 
tyre, the younger of that name, claimant and 


appellee. : : 


On motion of Carroll Cook, esq., assistant U.S. attorney on behalf of 
the United States, it is ordered that an appeal from the decree filed and 
entered on the 3d day of October, A. D. 1884, being a day in the 

63 July term, A. D. 1884, of said circuit court, to the Supreme Court 
of the United States, be, and the same hereby is, allowed, and that 

‘a certified transcript of the pleadings, stipuletions, and proceedings be 
forthwith transmitted to the Supreme Court of the United States. 
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64 In the circuit court of the United States, ninth circuit, district of 
2 California. _ : : 


THE UNITED STaTEs OF AMERICA, LIBELLANT 
and appellant, — 


v8. 
THE British STEAMER STRATHAIRLY, HER >No. 2898. 
tackle, apparel, and furniture, &c., John Mo- 
Intyre, the younger of that name, claimant and 


appellee. 


I, L. 8S. B. Sawyer, clerk of the circuit court of the United States for 
the district of California, do hereby certify the foregoing sixty-three writ- 
ten pages, numbered from 1 to 63, inclusive, to bea fall true, and correct 
copy of the record and of all proceedings in the above and therein-entitled 

cause, and that the same — constitute the transcript on appeal 
65 to the Supreme Court of the United States in said cause. 
Attest my hand and the seal of said circuit court, this 9th day 
of October, A. D, 1884. 
(SEAL. ] L. S. B. SAWYER, Clerk. 


66 = Urrep States oF AMERICA, 88: 


To the British steamer Strathairly, her tackle, apparel, and furniture, &c., 
John McIntyre, the younger of that name, greeting: 


You are hereby cited and admonished to be and “p at the Supreme 
Court of the United States, to be held at the city o Washington, in the 
District of Columbia, on the 13th day of October, A. D. 1884, pursuant 
to an order granting an appeal to said Supreme Court of the United States 
made and entered by the circuit court of the United States for the district 
of California from the decree filed and entered in said circuit court, in the 
cause entitled “The United States of America, &., against the British 
steamer Strathairly, her tackle, apparel, and furniture, &c.” (No. 2898), 
to show cause, if any there be, why the decree in the said order mentioned 
should not be corrected, and speedy justice should not be done to the par- 
ties in that behalf. | 

Witness the honorable Geo. M. Sabin, judge of the U. S. district 
court, district of Nevada, holding circuit court of the United States for the 
district of California, this 8th day of October, A. D. 1884, and of the In- 
dependence of the United States the one hundred and ninth. 

GEO. M. SABIN, 
U. S. District Judge of Nevada, holding Circuit Court. 


67 Service of the within citation and receipt of a copy thereof ad- 
mitted, this eighth day of October, A. D. 1884. 
MILTON ANDROS, 
Proctor for Claimant. 


(Indorsed :) No. 2898. In the Supreme Court of the United States. 
The United States of America vs. The British Steamer Strathairly, her 
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22 UNITED STATES VS. BRITISH ST’R STRATHAIRLY, &C., ET AL. 


tackle, apparel, and furniture, &c. Citation. Filed October 8th, 1884 
L. 8. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. : 


(Indorsement on cover :) No. 438. The United States, appellant, vs. 
The British steamer Strathairly, her tackle, apparel, & furniture, &c., John 
Mclntyre, the younger of that name, claimant. California C. C. U.S. 
Filed 23d October, 1884. - 
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Tre’ Untrep States, APPELLANT, 
Ms. : 
"Tae Britisu STEAMER STRATHAIRLY, | No 15 4 
' AER TACKLE, APPAREL, FURNITURE, i ; 
ETC., JOHN McIwrvae, rHE YOUNGER 
OF THAT NAME, CLAIMANT.. 


APPEAL FROM THE CIRCUIT COURT-OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFOREIA, 


Wm. A. Maury, 
Assistant Attorney-General. 
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Iu the Supreme Court of the United States. 


OctoseR TreRM, 1887. 


THe UNITED STATES, APPELLANT, 
vs. 

THE British STEAMER STRATHAIRLY, 
HER TACKLE, APPAREL, FURNITURE, 
ETC., JOHN McINTYRE, THE YOUNGER 
OF THAT NAME, CLAIMANT. : 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


Brief for the Appellant. 


This is a libel filed 1st July, 1882, by the 
United States in the district court of the United 
States for the district of California, for the pur- 
pose of enforcing against the British steamer 


- Strathairly certain penalties alleged to have been 
14348———1 : 


2 
incurred by her under the legislation of Congress 


regulating the transportation of passengers. 
The libel contains three counts— 


First count. 


This count charges that the Strathairly was 
engaged ein carrying passengers from Hong- 
Kong, China, to San Francisco, and that her 
master received on board 1,056 steerage passen- 
gers, the same being 326 in excess of the num- 
ber she was entitled to carry; and that said 
1,056 steerage passengers were landed by the 
said master at San Francisco; 

That the aggregate of the penalties incurred 
by said master for said violation of law is 


$16,300, being $50 for each passenger unlaw- 


fully transported; 

That the said aggregate is a lien on said vessel 
and enforceable against her. 

The libel also states that a-criminal information 
had been lodged against said master, who, hav- 
ing pleaded guilty to transporting illegally 223 
passengers, was sentenced to pay a fine of $50 


; 


3 
for each of said passengers, being $11,150 in the 
aggregate ; 


Concluding with a prayer that the vessel may 
i be sold to pay the amount claimed and costs 
(pp. 3-5). 


j Second Count. 


This count proceeds on the ground that the 
Strathairly brought 1,056 steerage passengers 
from Hong-Kong to San Francisco without being 
provided with berths, as required by the laws 
reculating the transportation of passengers, and 
demands the penalty, $5 a passenger, making in 
all the sum of $5,280, and concludes with a 
prayer that the vessel may be sold to pay said 
sum (pp. 5, 6). 


Third Count. 


‘ 

| This count demands the penalty of $1,000, be- 

4 cause the said Fenwick, master of the said ship, 

5 having brought from Hong-Kong to San Fran- 

y cisco in said ship 1,056 steerage passengers, falsely 
reported to the collector of the district and port 

of San Francisco that he had brought 829 pas- 


ar eS ee 


oe te 


f 


sengers, and concludes with a. prayer that all 
the said penalties, amounting to 522,580, may be pee 
declared a lien on the said vessel, and that the 
vessel may be sold to satisfy the same (pp. 7, 8). 
The claimant filed the following exceptions to 
the libel: 


EXCEPTION TO THE FIRST CAUSE OF ACTION. 


For that in the first supposed cause of action in 
said libel are not stated facts sufficient to consti- 
tute, create, or give rise to a lien on said vessel 
under any law or statute of the United States. 


EXCEPTIONS TO THE SECOND CAUSE OF ACTION. pn 


First exception.—F or that in said second supposed 
cause of action in said libel are not stated facts suf- 
ficient to constitute, create, or give rise to a lien on 
said vessel under any law or statute of the United 

States. 

Second exception.—FYFor that it appearing in and 
by said supposed cause of action that the said ship 
Strathairly was at all the times in said libel men- 
tioned a vessel propelled in whole or in part by 
steam, neither the master nor owners thereof are 
subject or liable to the penalty provided for by sec- 
tion four thousand two hundred and fifty-five of the 
Revised Statutes of the United States, and that no 
lien does or can attach on said vessel under section 
four thousand two hundred and seventy of the Re- 
vised Statutes of the United States. 


5 


EXCEPTION TO THE THIRD CAUSE OF ACTION. 


{=e For that in the said third supposed cause of action 
| are not stated facts sufficient to constitute, create, or 
give rise to a lien on said vessel under any law or 
statute of the United States. 
In all of which particulars said libel is imperfect 
and insufficient. : 
Wherefore this claimant is not bound to answer 
the same, and now prays this honorable court here 
that said libel be dismissed, and for his costs (pp. 
14, 15). 
These exceptions were sustained by the dis- 
trict court and the libel dismissed on the 30th 
= August, 1882 (p. 16). | 
From this decree of the district court an ap- 
peal was taken to the circuit court (p. 17). 
Afterwards, to-wit, on the 3d October, 1884, the 
circuit court affirmed the decree of the district 
court (pp. 19, 20). 
On the 7th October, 1884, an appeal to this 
court was allowed by the circuit court (p. 20) 


Grounds of Appeal. 


That the circuit court erred in sustaining the 
claimant’s exceptions to the libel. 


ais sagt ee 


Argument. 


EXCEPTION TO FIRST COUNT. 


The first count is based on sections 4252 and 


4253 of the Revised Statutes of the United States, 
-which are as follows: 


SEC. 4252. No master of any vessel, owned in 
whole or in part by a citizen of the United States, 
or by a citizen of any foreign country, shall take on 
board such vessel, at any foreign port or place other 
than foreign contiguous territory of the United 
States, passengers contrary to the provisions of this 
section, with intent to bring such passengers to the 
United States, aud leave such port or place and 
bring such passengers, or any number § thereof, 
within the jurisdiction of the United States. The 
number of such passengers shall not be greater 
than in the proportion of one to every two tons of 


such vessel, not including children under the age of 


one year in the computation, and computing two 
children over one and under eight years of age as 
one passenger. The spaces appropriated for the use 
of such passengers, and which shall not be occu- 
pied by stores or other goods not the personal bag- 
gage of such passengers, shall be in the following 
proportions: On the main and poop decks or plat- 
forms, and in the deck-houses, if there be any, one 
passenger for each sixteen clear superficial feet of 
deck, if the height or distance between the decks or 


platforms shall not be less than six feet; and on the 


lower deck, not being an orlop deck, if any, one 
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7 
passenger for eighteen such clear superficial feet, if 
the height or distance between the decks or plat- 
forms shall not be less than six feet, but so as that 
no passenger shall be carried on any other deck or 
platform, nor upon any deck where the height or 
distance between decks is less than six feet; but on 
board two-deck ships, where the height between the 
decks is seven and one-half feet or more, fourteen 
clear superficial feet of deck shall be the proportion 
required for each passenger. The term “contiguous 
territory,” as used in this section, shall not be held 
to extend to any port or place connecting with any 
inter-oceanic route through Mexico. 

SEc. 4253. Whenever the master of any such 
vessel takes on board of the same, at any foreign 
port or place, other than such contiguous territory, 
any greater number of passengers than in the pro- 
portion to the space or to the tonnage prescribed 
in the preceding section, with intent to bring such 
passengers to the United States, and leaves such 
port or place and brings such passengers within 
the jurisdiction of the United States, or takes on 
board his vessel,.at any port or place within the 
jurisdiction of the United States, any greater num- 
ber of passengers than in the proportion to the 
space or to the tonnage prescribed by the preceding 
section, with intent to carry the same to any for- 
eign port or place other than such foreign contigu- 
ous territory, he shall be deemed guilty of a mis- 
demeanor, and shall, for each passenger taken on 
board beyond such limit of space, be fined fifty dol- 
lars, and may also be imprisoned for not exceeding 
six mouths. 


i j 8 


Now, it is by virtue of section 4270, Revised 
Statutes, that the penalty imposed by section 
4253 (supra) is sought to be enforced as a lien 
against the vessel in question. 

Section 4270 is as follows: 


1 The amount of the several penalties imposed by 

: the foregoing provisions regulating the carriage of 
passengers in merchant vessels shall be liens on the 
vessel violating those provisions, and such vessel 
shall be libeled therefor in any circuit or district 
court of the United States where such vessel shall 
arrive. 

The diffieulty that has been made about ap- 
plying section 4270 to the penalty of section 
425% because the penalty there denounced 
against the master may be imprisonment in addi- 
tion to the fine of $50 for each passenger over 
and above the lawful number is a difficulty 
which is purely factitious. | 
| To say that because the part of the penalty 
a which may be imprisonment can not be enforced 
against the vessel and that it can not be separated 
from the pecuniary part because the two form 
one entire penalty is over-refining even in the 
case of a criminal statute. 


‘@ 


é 
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The use of the word “amount” plainly im- 
ports a reference to the pecuniary part of the 
penalty. | 

The disposition to refine away section 4270 
seems to have made the learned counsel blind to 
the plain language of the section. 

The object of that section does not appear to 
be to enforce the penalties denounced by other 
sections against the master and owner of any 
vessel, but to create additional penalties by ref- 
erence to those imposed by other sections and to 
make them applicable to a new offender, namely, 
the vessel itself. 

It will be observed that the law does not make 
the penalties “imposed by the foregoing provis- 
ions” liens, but “the amount of the several pen- 
alties.” And the “amount” ascertains with the 
requisite certainty the precise sum to be exacted 
as penalty ‘from the vessel violating those provi- 
sions.” It is to punish the delinquent thing, the 
vessel, by imposing like penalties on it as had been 


previously imposed on the offending master and 


owner, that this section has in view. 


ey ee 


10 


The absence of reference in section 4270 to a 
previous proceeding against the master or owner 
or both to ascertain the amount of the penalties 
incurred by them in a given case, before setting 
on foot a proceeding against the vessel, is a strong 
circumstance to show that the proceeding con- 
templated in the section is an independent one, 
which may be taken without regard to the master 
or owner, although it would, no doubt, be held 
that a recovery against the vessel would be a bar 
to a proceeding against her owner for the same 
offense or offenses, and ¢ .converso. | 

It was the failure to see this intention of the 
statute to provide penalties for another delin- 
quent, ‘the vessel violating those’ provisions,” 
that produced the difficulty in the courts below, 
that perplexed Judge Lowell in the Candace (1 
Low., 126), and Judge Hoffman in the Ethan 
Allen (3 Am. Law Rev., 372), two cases on which 
the claimant much relies. 

It seems singular that it has not occurred to 
the courts, in applying section 4270, that upon. 
the well-known canon of interpretation, reddendo 
singula singulis, the section might be applied to 
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11 


the pecuniary part of such penalties as might 
also involve imprisonment, thus avoiding an in- 
terpretation which greatly impairs the efficiency 
of the passenger laws. | 

It is quite inadmissable to say that because 
the cases of the Candace and the Ethan Allen 
(supra) were decided before the enactment of 


the Revised Statutes, therefore Congress must be 


understood as having re enacted the law as ex- 
pounded in those cases. If this court had spoken 
on the subject it might have been different, but 
certainly no such importance can be given to the 
decisions of one or two inferior courts of the 
United States. The inconveniences arising from 
such a doctrine would be very great. 


THE EXCEPTIONS TO THE SECOND COUNT. 


This count proceeds on an alleged violation of 
section 4255, Revised Statutes, which is in the 
following words: 


No such vessel shall have more than two tiers of 
berths. Theinterval between the lowest part thereof 
and the deck or platform beneath shall not be less 
than nine inches; and the berths shall be well con- 
structed, parallel with the sides of the vessel and 
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its provisions to steamers as well as sailing ves- 


12 
separated from each other by partitions, as berths 
ordinarily are separated, and shall be at least six 
feet in length, and at least two feet in width, and 
each sach berth shall be occupied by no more than 
one passenger; but double berths of twice the above 
width may be constracted, each berth to be occu- 
pied by no more and by no other than two women, 
or by one woman and two children under the age of 
eight vears, or by husband and wile, or by a man 
and two of his own children under the age of eight 
years, or by two men, members of the same family. 


For any violation of this section the master of the 


vessel, and the owners thereof, shall severally be 
lable to a penalty of five dollars for each passenger 
on board of such vessel on such voyage, to be recov- 
ered by the United States in any port where such 
vessel may arrive or depart. . 


The argument in support of the exceptions to 
this count is that section 4253 has no applica- 
tion to steamers. 

It is said that this is shown by the act of 3d 
March, 1855 (10 Stat. 715), now forming a large 
part of chapter 6, Title 48, of the Revised Stat- 
utes. | 

The argument is that notwithstanding the 
broad language of that statute, namely, ‘any 
vessel,” seemingly authorizing the application of 
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sels, Congress, by the tenth section, showed that 
it did not consider the words “any vessel” to 
include steamers, by expressly providing— 


4_ 


That the provisions, requisitions, penalties and 
liens of this act relating to the space in vessels ap- 
propriated to the use of passengers are hereby ex- 7 
tended and made applicable to all spaces appropri- 4 
ated to the use of steerage passengers in vessels 7 
propelled in whole or in part by steam, ete. 
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This argument is advanced as applicable to the 
Revised Statutes. It is said that, as originally 
enacted, the Revised Statutes did not contain this 
ae provision of the tenth section of the act of 1855, 
| and that afterwards, by the act of the 27th Feb- 
ruary, 1877, section 4264 was amended by the 
addition of the following : 


The provisions, requisitions, penalties, and liens 
enumerated in the several sections of this chapter 
relating to the space in vessels appropriated to the 
use of passengers are hereby extended and made 
applicable to all spaces appropriated to the use of 
steerage-passengers in vessels propelled in whole 
or in part by steam, and navigating from, to, and 
4 between the ports and in manner as herein named, 
and to such vessels and to the masters thereof; and 
the space appropriated to the use of steerage-pas- 
sengers in vessels as above propelled and navigated 
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is hereby made subject to the supervision and in- 
spection of the collector of the customs in any port 
in the United States at which any such vessel shall 
arrive, or from which she shall be about to depart; 
and the same shall be examined and reported in the 
same manner and by the same officers directed in 
the preceding section to examine and report. (See 
§ 4272.) : 

This amendment, the contention is, restores 
the status quo of the subject of passenger regula- 
tion to what it was under the act of 1855, and 
shows clearly that the regulations of chapter 6, 
title 48 (R.8.), are not applicable to steamers 
under the words ‘‘any vessel,” but only to the 
limited extent imported by the amendment of 
section 4264 (supra) and by the tenth section of 
the original act. | 

Now it is urged that the effect of the amend- 
ment is to make applicable to steamers section 
4252 (supra) only, which defines the amount of 
space in a vessel that must be given each passen- 
ger, and that section 4255 (supra) has no rela- 
tion to space, but relates entirely to the manner 
in which such space shall be divided in so far as 
taken up with sleeping accommodations. 
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But this view falls short of what would seem 
to be the plain requirement of the amendment, 
which makes applicable to steamers all provis- 
ions ‘‘relating to the space in vessels appropriated 
to the use of passengers.” Certainly it must be 
a narrow construction that a regulation as to the 
mode of constructing sleeping berths, having in 
view the health and morals of passengers, has no 
relation to the space appropriated to their use. 

It would not strain the words of the law to 
hold that every regulation it contains that in any 
way touches the manner in which the space al- 
lotted to passengers shall be enjoyed is a regu- 
lation ‘relating to the space in vessels appropriated 
to the use of passengers.” 

The narrow interpretation insisted upon by 
the appellee is sustained by the decision of the 
eminent district judge in the case of the Manhat- 
tan (2 Ben., 88), and by the case of the Devon- 
shire. (8 Sawyer, 209; 8. C., 13 Fed. Rep., 39.) 

The case of the Devonshire, however, while 
yielding to the great authority of the other case, 
does not seem to accede to its reasoning, as is 
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apparent from the following extract from the 
opinion of the learned judge who delivered the 
opinion of the court : 


The argument of the district attorney in favor of 
the libel is that the provisions in section 2 are regu- 
lations relating to the “‘space” appropriated to pas- 
sengers, and therefore made applicable to steam- 
vessels by the operation of section 10, because by 
them the ‘“‘space” between such berth and that ap- 
propriated to each passenger therein is prescribed. 

_ And when we consider that the evils intended to be 
prevented by section 2 are as likely to exist in the 
case of steerage passengers carried in steam-ships 
as those against which section 1 is intended to 
guard, it is not without force. 

There is quite as much need that a steerage pas- 
senger shall have the ‘‘space” and privacy pro- 
vided in section 2, when he lies down to sleep, 

‘ or is prostrated with sickness, as that he shall 
have the general moving and breathing “ space” 


between decks provided in section 1. And 


although the word “space” is not used in section 
2, still that is the subject of it, and its division and 
appropriation among the passengers for the pur- 
pose of berths is thereby carefully and minutely 
regulated. 


Certainly in a matter of so much importance 
it is eminently proper that this court should be ap- 
pealed to to settle the meaning of the statute. 
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EXCEPTIONS TO THE THIRD COUNT. 


This count is founded on section 4266 of the 
Revised Statutes, which is as follows: 


SEc. 4266. The master of any vessel arriving in 
the United States or any of the Territories thereof 
froin any foreign place whatever, at the same time 
that he delivers a manifest of the cargo, and if there 
be no cargo then at the time of making report or 
entry of the vessel, pursuant to law, shall also 
deliver and report to the collector of the district 
in which such vessel shall arrive a list of all the 
passengers taken on board of the vessel at any 
foreign port or place; in which list he shall desig- 
nate particularly the age, sex, and occupation of 
the passengers, respectively, the part of the vessel 
occupied by each during the voyage, the country 
to which they severally belong, and that of which 
it is their intention to become inhabitants; and 
shall further set forth whether any and what num- 
ber have died on the voyage. Such list shall be 
sworn to by the master in the same manner as 
directed by law in relation to the manifest of the 
cargo; and the refusal or neglect of the master to 
comply with the provisions of this section, or any 
part thereof, shall incur the same penalties, disa- 
bilities, and forfeitures as are provided for a refusal 
or neglect to report and deliver a manifest of the’ 
cargo. (See §§ 2774, 2807-2815.) . 


14348——2 
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The same argument is relied on to support 
these exceptions as is urged in support of the ex- 
ceptions to the second count, namely, that sec- 
tion 4264 does not extend the provisions in sec- 
tion 4266 to steamers. | 

This would seem, however, much too narrow 
a view. Is it reasonable to say that this impor- 
tant provision, requiring, under a penalty of 
$1,000, “the master of any vessel arriving in 
the United States or any of the Territories, from 
any foreign place whatever,” to report and de- 
liver to the collector a list of all passengers taken 
- on board the vessel at any foreign port or place, 
with the particulars of age, sex, and occupation, 
the part of the vessel occupied by each during 
the voyage, the country to which they severally 
belong and that to which they are severally emi- 
grating, and what number, if any, has died on the — 
voyage, is it reasonable to say, we repeat, that 
these provisions, having so direct a bearing upon 
the regulations to prevent the overcrowding 
of passenger vessels, are not “provisions” and 
“‘requisitions” ‘“‘relating to the space in vessels ap- 
propriated to the use of steerage passengers?” 


19 


It is respectfully submitted that the decree of 
the circuit court is erroneous and should be re- 
versed. 


Wma. A. Maury, 
Assistant Attorney-General. 
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IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


IN ADMIRALTY. 


THE UNITED STATES, 


[nbellant and Appellant, 
Appeal from the 
VS. _ Circuit Court of the 


| : \ United States, for 
THE BRITISH STEAMSHIP | id iain 
“STRATHAIRLY,” ETC., \ fornia. 


JOHN McINTYRE, Jr. 


Claimant and Appellee. 


BRIEF FOR APPELLEE. 


The libel in this case was filed in the District Court 
of the United States for the District of California on the 
first day of July, a. p. 1882; and the claimant having 
interposed peremptory exceptions, such proceedings were 
had that on the 30th day of August, 1882, a decree sus- 


2 


taining the exceptions and dismissing the libel was duly | 


entered. From this decree the libellant appealed to the 
Circuit Court of the United States, and on the 3d day 
of Octover, 1882,a decree was entered by that Court 
sustaining the exceptions, and dismissing the libel, from 
which decree the libellant appealed to this Court. 

The proceeding is in rem against the British steamship 
“Strathairly,” and the libel states three supposed causes 


of action : 


To recover the sum of sixteen thousand three hundred 
dollars for an alleged violation of the provisions of sec- 
tions 4252 and 4253 of the Revised Statutes of the Unit- 
ed States. 

In this cause of action it is alleged that the steamship 
“Strathairlv” was a British vessel owned by citizens of 
Great Britain, and “propelled in whole or in part by 
“steam.” That W. B. Fenwick, the master thereof, 
brought on said steamer from Hongkong, China, three 
hundred and twenty-six steerage passengers in excess of 
the number fixed by law in proportion to the space or 
tonnage of said vessel; that by reason thereof, Fenwick, 
the master of said ship, became liable to a fine of fifty 
dollars for each of said three hundred and twenty-six 
passengers, amounting to sixteen thousand three hundred 
dollars, ‘and which said amount was and is made a lien 
“by the laws of the United States on said vessel, her 


“tackle, furniture, engines and apparel.” ®°* ® * 
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It is further alleged in said first cause of action, that 
prior to the promoting of said libel a criminal informa- 
tion was filed in the District Court of the United States 

~ -—s- for the District of California, charging said Fenwick 
with the offense of unlawfully bringing from said port of 
Hongkong into the port of San Francisco said three hun- 


. dred and twenty-six passengers in excess of the number 
that he could lawfully bring on said vessel; that Fenwick 
was duly arraigned on said information, and pleaded guilty 

f- of the offense of bringing on said vessel two hundred and 
turenty-three steerage passengers in excess of the number 
that he could lawfully bring on the same; that thereupon 
.; said Fenwick was duly sentenced to pay a‘fine of fifty 
dollars for each of said two hundred and twenty-three 
passengers, amounting in all to the sum of eleveu thous- 
and one hundred and fifty dollars.® » * + > 
To this cause of action McIntyre, the claimant of said 
ship, filed a peremptory exception: 
‘For that in the first supposed cause of action in said 
“libel are not stated facts sufficient to constitute, create 
“or give rise to a lien upon said vessel under any law or 


{ 
3 

f “statute of the United States.” ®** P 
i 


IT. 


To recover the sum of five thousand two hundred and 
eighty dollars for an alleged violation of the provisions 
of section 4255 of the Revised Statutes of the United 
States. 

In this cause of action it is alleged that on the 17th 
day of April, 1882, at Hongkong, China, there were tak- 


4° 
en on board of said steamship “Strathairly” 1056 steer- 
age passengers for transportation to the port of San Fran- 
cisco, California; that said 1056. steerage passengers were 
by said vessel transported to and landed at said San 
Francisco; that said vessel, at the time said steerage 
passengers were so transported from Hongkong to San 
Francisco, did not have the number of berths required by 
law for the accommodation of said passengers, nor were 
said berths constructed in the manner required by law ; 
by reason whereof the master of said ship and the owners 
thereof became liable to a penalty of five dollars for each 
of said 1056 passengers, amounting in all to the sum of 
five thousand two hundred and eighty dollars; that no 
part of said fine had been paid, and that the same consti- 
tutes a lien upon said vessel.®& PP * & 


To this cause of action the defendant also excepted: 


1. ‘For that in said second supposed cause of aetion 


‘in said libel are not stated facts sufficient to constitute, 
“create or give rise to a lien on said vessel under any law 


“or statute of the United States. 


2. “For that it appearing in and by said supposed 
“cause of action, that the said ship “Strathairly” was at 
“all the times in said hbel mentioned a vessel propelled in 
“whole or in part by steam, neither the master nor owners 
“thereof are subject or liable to the penalty provided for 
“by section four thousand two hundred and fifty-five of 
“the Revised Statutes of the United States, and that no 


“lien does or ean attach on said vessel under section four 
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“thousand two hundred and seventy of the Revised Stat- 
“utes of the United States.” ® » 
. 


IIT. 


To recover the sum of one thousand dollars for an al- 
leged violation of the provisions of section 4266 of the 
Revised Statutes of the United States, taken in connec- 
tion with section 2774. 

In this cause of action it is alleged that W. B. Fen- 
wick, the master of said steamship, on the 17th day of 
April, 1882, took on board of said ship at Hongkong, 
China, 1056 steerage passengers, and transported them 
in said ship to the port of San Francisco; that on arriv- 
ing at said last named port, the said master neglected 
and refused tu deliver to the Collector of Customs at said 
port of San Francisco a list of all the passengers taken 
on board of said vessel] and brought in her to the port of 
San Francisco; also, that said’ Fenwick, knowingly and 
wilfully, made out and delivered to said Collector of Cus- 
toms a false list of said passengers, in which he reported 
that the whole number brought was 829 and no more, in- 
stead of 1056, the number alleged to have been actually 
brought and landea; by reason of which said Fenwick be- 
came liable to a fine of one thousand dollars. 

To this cause of action the claimant excepted: 

“For that in the said third supposed cause of action 
“are not stated facts sufficient to constitute, create, or 
“olive rise to a lien on said vessel under any law or stat- 


“ute of the United States.” ** » ™ 
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It is evident that the right of the libellant to recover, 
in whole or in part, in this proceeding depends entirely 
upon this question: . Do the fines or any of them, de- 
nounced against the master of a’ship for a violation of 
sections 4252, 4253, 4255 and 4266 of the Revised Stat- 
utes constitute a lien upon the ship? 

In order to a solution of this question, it will be ne- 
céssary to examine other sections of the same chapter of 
the Revised Statutes in respect to the carriage of passen- 
gers by sea, the amendments thereto, and also, in view of 
the judicial construction that has been given to similar 
provisions of the Act of March 3d, 1855 (10 Stats., 
Chap. 213, page 715), to compare these provisions with 
those of the Revised Statutes, which were taken, sub- 
stantially, from the former Act. For convenience of ref- 
erence, the sections of the Revised Statutes and the pro- 
visions of the Act of March 3d, 1855, to which we shall 
refer, are printed in an appendix to th's brief in parallel 
columns. 

On behalf of the appellee, the following propositions 


- are submitted: 


I. The fine denounced against the master of a vessel 
by section 4253 of the Revised Statutes of the United 


States fora violation of the provisions of that section, 


and of the provisions of section 4252 of said statutes 
does not constitute a lien on the vessel, and can not, 


therefore, be recovered by a proceeding tn rem. 


II. The provisions of section 4255 of the Revised 


Statutes do not apply to vessels propelled in whole or in 


= 
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part by steam; and no action can be maintained against 
the master or owner of such vessel, or against the vessel 
itself, to recover the penalty mentioned in said section. 


IIf. The provisions of section 4266 of the Revised 
Statutes do not apply to vessels propelled in whole or in 
part by steam; and no action can be maintained against 


the master of such vessel, or against the vessel itself, to 


recover the penalty mentiuned in said section. 


1. Under the first cause of action, the libeilant seeks 
to recover, by a proceeding in rem against the steamship 
‘“Strathairly,” not only the fine which the master of that 
vessel was, by a decree of the District Court of the United 
States for the District of California, condemned to pay 
on a proceeding against him by criminal information for 
a violation of the provisions of sections 4252 and 4253 of 
the Revised Statutes of the United States, but also 
$5150 in excess thereof. These sections are as follows : 


SEC. 4252. No master of any vessel owned in whole or in part 
by a citizen of the United States, or by a citizen of any foreign 
country, shall take on board such vessel, at any foreign port or 
place other than foreign contiguous territory of the United States, 
passengers contrary to the provisions of this section, with intent 
to bring such passengers to the United States and leave such port 
or place and bring such passengers, or any number thereof, with- 
in the jurisdiction of the United States. The number of such pas- 
sengers shall not be greater than in the proportion of one to every 
two. tons of such vessel, not including children under the age of 
one year in the computation, and computing two children over 
one and under eight years of age as one passenger. The spaces 
appropriated for ‘the use of such passengers, and which shall not 
be occupied by stores or other goods, not the personal baggage of 
such passengers, shal] be in the following proportions: On the 
main and poop decks or platforms, and in the deck-houses, if there 
be any, one passenger for each sixteen. clear superficial feet of 
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deck, if the height or distance between the decks or platforms 
shall not be less than six feet; and on the lower deck, not being 
an orlop deck, if any, one passenger for eighteen such clear super- 
ticial feet, if the height or distance between the decks or plat- 
forms shall not be less than six feet, but so as that no passenger 
shall be carried on any other deck or platform, nor upon any deck 
where the height or distance between decks is less than six feet. 
But on board two-deck ships, where the height between the decks 
is seven and one-half feet or more, fourteen clear superticial feet 
of deck shall be the proportion required for each passenger. The 
term “contiguous territory,” as used in this section, shall not be 
held to extend to any port >r place connecting with any inter- 
oceanic route through Mexico. 


Suc. 4253. Whenever the master of any such vessel takes on 
board of the same, at any foreign port or place, other than such 
_ contiguous territory, any greater number of passengers than in the 
proportion to the space or to the tonnage prescribed in the pre- 
ceding section, with intent to bring such passengers to the United 
States, and leaves such port or place and brings such passengers 
within the jurisdiction of the United States, or takes on board 
his vessel, at amy port or place within the jurisdiction of the 
United States, any greater number of passengers than in the pro- 
portion to the space or to the tonnage prescribed by the preceding 
section, with intent to carry the same to any foreign port or 
place other than such foreign contiguous territory, he shall be 
deemed guilty of a misdemeanor, and shall, for each passenger 
taken on board beyond such limit or space, be fined fifty dollars, 
and may also be imprisoned for not exceeding six months. 


It will be observed that the punishment, denounced 
by section 4253 for the carriage of passengers in excess 
of the number allowed by section 4252, is confined te the 
master of the vessel, who, in such case, is to be deemed 
cuilty of a misdemeanor, and shall be fined fifty dollars 


for each passenger taken on board in excess of the 


number allowed by law, and may also be imprisoned 
for a period not exceeding six months; that 1s, he may 
be both fined and imprisoned at the discretion of the 
Court, within the limits provided in section 4253. No 


mention whatever is made of any lability on the part of 


, 
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the owner of the vessel or of the vessel itself for a viola- 
tion of the provisions of either of the foregoing sections. 

Now, sections 4252, 4253 and 4254 are, in all matters 
of substance, identical with section 1 of the Act of March 
3d, 1855. 10 Statutes, Chap. 213, p. 715. 

The only other section of the revised statutes relating 
to the bringing of passengers into the United States from 
a foreign port or place in which the punishment for a 
violation of its provisions is directed solely against the 
master of the vessel, is section 4262. This section pro- 
vides that it shall be the duty of the masters of vessels 
employed in transporting passengers between the United 
States and Europe, to cause their food to be properly 
cooked, and to be served at regular and stated hours in 
such manner as shall be deemed most conducive to their 
health and comfort; and that “every master of any such 
“vessel who wilfully fails to furnish and distribute the 
“food in the quantity, and cooked in the manner required 
“by this Title, shall be deemed guilty of a misdemeanor, 
“and shall be fined not more than one thousand dollars, 
‘and be imprisoned for a term not exceeding one year. 
“The enforcement of this penalty, however, shall not 
“affect the civil responsibility of the master and owners 
“to such passengers as may have suffered from such 
“default.” 

This section, together with the two sections next pre- 
ceding, is the same as section six of the Act of March 
3d, 1855. 

It is to be observed that the word penalty, as used in 
section 4262, is not synonymous with fine. This penalty, 
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the enforcement of which is not to affect the civil respon- 
sibility of the master and owners, as provided in the last 
clause of the section, is the fine and imprisonment; it 1s, 
therefore, not the fine only that is designated as the pen- 
alty, but the whole punishment that is so designated. 

Section 4270, which prescribes the mode of procedure 
for the recovery of the several penalties hereafter to be 
mentioned, is as follows: 


The amount of the several penalties imposed by the foregoing 
provisions regulating the carriage of passengers in merchant ves- 
sels, shall be liens on the vessel violating those provisions, and 


such vessel shall be libelled therefor in any circuit or district — 


court of the United States where such vessel shall arrive. 


The foregoing section is identical in all respects with 
the provisions of section 15 of the Act of March 3d, 
1855, except that in the latter section the phrase “vessel 
“or vessels” 1s used. | 

Now, what are the “several penaltics imposed by the 
“foregoing provisions” which are to “be liens on the ves- 
‘sel violating those provisions?” This leads to an exam- 
ination of “the foregoing provisions,” for a violation of 
which a penalty, co nomune, is denounced against the 
master and owners, recoverable by a proceeding an rem 
against the vessel, and to a comparison of them with the 
provisions of the Act of March 3d, 1855. 

Section 4255 directs in what manner the berths on 
board vessels bringing passengers from a foreign. port 
shall be constructed; and provides, .that for a violation of 
this section, “the niaster of the vessel and the owners 
“thereof shall severally be liable to a penalty of five dol- 


“lars for each passenger on board of such vessel on such 


- 
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‘ 
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“voyage, to be recovered by the United States in any 
“port where such vessel may arrive or depart.” 

This section is identical with section 2 of the Act of 
March 3d, 1855. 

Section 4256 requires a house on the upper deck over 
the passage-way leading to the apartment allotted to 
passengers below deck, and proyides how such house 
shall be constructed. This is identical with section 3 of 
the Act of March 3d, 1855. 

Section 4257 provides for the ventilation of the apart- 
ments occupied by the passengers, and determines the 
size and construction of such ventilators. This section‘1s 
identical with section 4 of the Act of March 3d, 1855. 

‘Section 4258 provides for the number, construction 
and arrangement of the cambooses or cooking ranges. 
This section is the same as section 5 of the Act of March 
3d, 1855. 


Section. 4259 provides that— 


The master and owner of any such vessel so employed, which 
shall not be provided with the house or houses over the passage 
ways, or with the ventilators, or with the cambooses or cooking 
ranges with the houses over them, required by this Title, shall 
severally be liable to a penalty of two hundred dollars for each 
and every violation of, or neglect to conform to, each of these re- 
quirements, to be recovered by suit in any circuit ,or district 
court of the United States within the jurisdiction of which such 
vessel may arrive, or from which she may be about to depart, or 
at any place within the jurisdiction of such courts, wherever the 
owner or master of such vessel may be found. | 


The provisions of section 8 of the Act of March 3d, 
1855, are the same, except the penalty therein prescribed 
is fifty dollars instead of two hundred. 


Bs 
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Section 4263 provides that the master of such passen- 
ger vessel is authorized to maintain good discipline, and 
such habits of cleanliness among passengers as will tend 


to the preservation and promotion of health; that their 


apartments shall be kept in a clean and healthy state, and 
makes other provisions of a similar character. It 1s then 
further provided in said section, that for each neglect or 
violation of any of the provisions thereof, the master and 
owner of the vessel shall be severally liable to the United 
States in a penalty of fifty dollars, to be recovered in any 
circuit or district court within the jurisdiction of which 
such vessel may arrive, etc. 

The. provisions of this section, so far as they relate to 
what is to be done by the master or owners of the vessel in 
respect to the discipline, cleanliness, etc., of the passengers, 
are identical with the provisions of section 7 of the Act 
of March 3d, 1855. And so far as they relate to the 
penalty and the method of its recovery, are identical with 
the provisions of section 8 of the Act of March 3d, 1855, 
for a violation of the seventh section of said Act. 


The result of the foregoing examination, it is believed, 
clearly shows that by the provisions of Title 48, Chapter 
6 of the Revised Statutes relating to the “transportation 
“of passengers and merchandise,” as well as by the pro- 
visions of the Act of March 3d, 1855, two modes of pun- 
ishment for violations of the various provisions of both 
Acts were to be employed; one, a criminal proceeding 
against the master on/y, the other, a civil proceeding 
against the master or both the master and owner for the 
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the penalties mentioned in these statutes, the amount of 
which are made liens on the vessel. | 

For a violation of the provisions of sections 4252 and 
4262, the master of the vessel is to be deemed guilty of a 
misdemeanor, and is to be punished by fine and imprison- 
ment. For a violation of the provisions of sections 4255, 
4256, 4257, 4258 and 4263, penalties only are denounced 
against the master and owner, and for a violation of 
those of section 4266, taken in connection with 2774, 
against the master only, to be recovered by a suit, 
to be instituted in any circuit or district court of the 
United States having jurisdiction in the premises, and in 
respect to these penulties only, is a lien created against the 
vessel. It is these penalties, as distinguished from. the 
fines which are made part of the punishment of the mas- 
ter for a misdemeanor, for which the vessel, as well as 
the master and owners, is liable. Nowhere in the stat- 
ute are the words ‘‘fine” and “penalty” used interchange- 
ably, or treated as synonymous terms. Whatever may 
be the definition given to them in text-books or diction- 
aries, Congress evidently intended to distinguish one 
from the other, as well as the modes of procedure by 
which they were to be enforced, and the persons against 
whom they were to be enforced. Had Congress intended 
that the fine by which the master 1s to be punished, in 
part, for carrying passengers in excess of the number au- 
thorized by law to be carried, or for failing to distribute 
proper provisions during the voyage should be a lien on 
the vessel as well as the penalties denounced against both 
him and the shipowner, it is reasonable to presume that it 
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would have expressed such intent by using, in section 
4270, the word “fines” in connection with the word “pen- 
“alties,” or in some other apt and unmistakable manner 
have expressed such intent, especially in view of the con- 
struction given as early as 1867 by more than one Fed- 
eral Court to the fifteenth section of the Act of March 
3d, 1855, which, as we have seen ‘is re-enacted by section 
4270 of the Revised Statutes. The attention of the 
Court 1s now called to these decisions. 

The first case to which reference is made is that of 
“The Candace, 1 Low. 126. This was decided in Febru- 
ary, 1867, and arose under the first and fifteenth sections 
of the Act of March 3d, 1855, the provisions of which are, 
as already submitted, in all substantial respects, the same 
as those of the Revised Statutes on the same subject, and 
under which the first count in the present libel is based. 
‘The Court held, “upon a caretul consideration of the stat- 
“ute,” that it did “not give a lien upon the vessel for the 
‘fine which may be imposed upon him (the master) for a_ 
“violation of the first section of the Act,” and the libel 
was accordingly dismissed. The judgment of the district 
court was affirmed on appeal by the circuit court. 

_ The next case in which the point under consideration 

was decided is The United States vs. The Ethan Allen, 
3 Am. Law Review, 372, decided by Judge Hoffman, 
July 30th, 1868, and the conclusion of the Court was the 
same as that arrived at by Judge Lowell. At the time that 
the case of “The Ethan Allen” was decided, that of ‘““‘The 
Candace” had not been published, and neither the counsel 
in the former case—who is now submitting the present 
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case on behalf of the appellee—nor the Court was aware 
of Judge Lowell’s decision, which was first published in 
April, 1869; 3 Am. Law Rev. 575. Two eminent 
judges, therefore, came to the same conclusion, and upon 
substantially the same grounds, without the benefit of 
each other’s views on the subject. These decisions ap- 
ply, therefore, with more than equal force to the con- 
struction of the same sections as engrafted into the 
Revised Statutes, because the opinion of Judge Lowell 
was published in his reports in 1872, about two years, at 
least, before the revision of the statutes of the United 
States was published. Now, “it is common learning” 
that when the Legislature, “in a later statute uses the 
“terms of an earlier one which has received a judicial 
“construction, that construction is to be given to the 
“later statute. And this is manifestly right, for, if it 
“were intended to exclude any known construction of a 
“previous statute, the legal presumption is that its terms 
‘would be so changed.” 3 Gray, 450, and cases there 
cited. 3 

It is, therefore, respectfully submitted that the excep- 
tions to the first cause of action were properly sustained 
by the Circuit Court. 


Il. 


The second cause of action is for an alleged violation 
of the provisions of section 4255 of the Revised Statutes, 
which relates to the construction of berths. This section 
is, so far as concerns the question involved, identical 
with the second section of the Act of March 3d, 1855. 
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The tenth section of the Act of March 3d, 1855, ex- 
tends so much of that Act as relates to the “spaces” 
mentioned in the first section to “vessels propelled in 
‘whole or in part by steam.” 

When the statutes of the United States were revised, 
the provisions of this section were omitted and were not 
incorporated into chapter six of title 48 of the Revised 
Statutes relating to “transportation of passengers and 
“merchandise.” But, by the Act of Congress, approved 
February 27th, 1877, entitled “An Act to perfect the 
“revision of the statutes of the United States, and of 
“the statutes relating to the District of Columbia” (1 
Supplement to Rev. Stat. 276), the whole of this sec- 
tion, except that part of it which repeals such parts of 
the Act of August 30th, 1852, as were in conflict with 
the Act of March 3d, 1855, was re-enacted and added, 
by way of amendment, to section 4264, which was iden- 
tical with section 9 of the Act of 1855; so that the pro- 
visions of section 4264 of the Revised Statutes relating 
to passenger vessels propelled in whole or in part by 
steam, then became the same as those of sections 9 and 
10 of the Act of March 3d, 1855, and so remained until 
November, 1882, when the Act of August 2d, 1882, 
‘took effect. This act repealed section 4252 and the sec- 
tions following up to and including section 4277 of the 
Revised Statutes. 7 

Before Section 4264, of Chap. 6, of Title 48, of 
the Revised Statutes was amended by the Act of Feb- 
ruary 27th, 1877, all the provisions of this chapter re- 
lating to the ‘transportation of passengers” applied to 
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any vessel engaged in bringing into the United States 


steerage passengers from the foreign ports or places 
named in section 4252, irrespective of the motive power 
of such vessel. The language of section 4252 is, ‘““No 
“master of any vessel owned in whole or in part by a 
“citizen of the United States or by a citizen of any for- 
“eign country shall take on board,” etc. Section 4364 
directs “the collector of customs.of any port at which 
“any vessel so employed ‘or from which any such vessel 
“shall be about to depart” to appoint one or more of the 
inspectors to examine such vessel and report to him 
whether the requirements of Jaw have been complied 
with in respect to such vessel. | 

Now, this amendment does not enlarge any of the pro- 
visions of sections 4252, 4253 and 4264. The language 
of these sections was sufficientiy broad to cover any vessel 
employed in the business to which they relate whether 
propelled in whole or in part by steam or otherwise. 
_ So, that, for such purpose, it was wholly unnecessary and 
useless and might be stricken from the statute without 
in any way affecting the provisions of the law as they ex- 
isted when the amendatory Act was passed. 

Now, it is a general rule of construction that every 
part of a statute must be viewed in connection with the 
whole, so as to make all the parts harmonious, if practic- 
able, and give a sensible and intelligent effect to each. 
It ought not to be presumed that the Legislature in- 
tended any part of a statute should be without meaning, 
or without force and effect. It must, therefore, in view 
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of this rule, be assumed that when Congress, by the 
amendment to section 4264, declared that the provisions 
of Chapter 6, relating to the space in vessels appropriated 
to the use of steerage passengers are extended and made 
applicable to all spaces appropriated to the use of steerage 


passengers in vessels propelled in whole or in part by 
steam, and also that. vessels so propelled should, in respect 
to the space appropriated to steerage passengers be sub- 
ject to the existing provisions of section 4264, it intended 


that this amendment should have some force and effect 
and not be a mere nullity. The amendment. must, 
therefore, have been intended to restrict the provisions of 
these sections to vessels not propelled in whole or in part 
by steam, except as to those provisions which relate to the 
space to be appropriated to steerage passengers, and the 
examination by the inspectors ot the customs to ascertain 
whether the requirements of the law relating to such space 
have been complied with, and these provisions, and these 
only, are, by the terms of the amendment, made applica- 
ble to vessels propelled in whole or in part by steam. To 
hold otherwise, it is respectfully submitted, will be to 
give no force or effect whatever to the amendment, and 
practicably to obliterate it from the statute. 

Any judicial construction that has been given to the 
first and second sections of the Act of 1855, taken in con- 
nection with the 9th and 10th sections of that Act, is, at 
least, equally applicable to a construction of sections 4252, 
4253, 4254 and 4255 of the Revised Statutes taken in 
connection with section 4264 as amended by the Act of 
February 27th, 1877. 
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Now, the provisions of the first and tenth sections of 

March 3d, 1855, were in 1868, considered and construed 
by the District Court of the United States for the South- 
ern District of New York, in the case of “The Manhat- 
“tan, 2 Ben. 88. In this case the same question as that 
now under consideration arose, and Judge Blatchford, in 
an elaburate opinion, held that the provisions of the sec- 
ond section of the Act of March 3d, 1855, did not apply 
to vessels propelled in whole or in part by steam, and dis- 
missed the libel. The decree of tne District Court was 
-affirmed on appeal by the Circuit Court. 
_ That Congress, when it re-enacted section 10 of the 
Act of March 3d, 1855, by adding it, by way of amend- 
ment, to section 4264 of the Revised Statutes, knew of 
this decision, does not rest in legal presumption only, as 
the case of “The Manhattan” is cited in the first edition 
of the Revised Statutes in the margin of section 4255. 

In the case of “The Devonshire,” 8 Sawy. 209, the 
District Court of the United States for the District of 
Oregon, following the decision in “‘The Manhattan,” he:d 
that section 4255 did not apply to vessels propelled in 
whole or in part by steam, and dismissed the libel. In 
the course of his opinion the learned Judge of that court 
says: | 

‘“‘The argument of the district attorney in favor of the 
“libel is that the provisions in sect'on 2 are regulations 
“relating to the ‘space’ appropriated to passengers, and, 
“therefore, made applicable to steam vessels by the oper- 
“ation of section 10, because by them the ‘space’ between 
“each berth and that appropriated to each passenger 
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“therein is described. And when we consider that the 
“evils intended to be prevented by section 2 are as likely 
“to exist in the case of steerage passengers carried in 


“steamships as those against which section 1 is intended 


“to guard, it Is not without foree.” 

With due deference to this suggestion of the learned 
Judge of the District Court of Oregon, the force of the 
argument is not, to us, apparent. When Congress said, 
by its amendment to section 4264, “the provisions, requi- 
“sitions, penalties and’ liens enumerated in the several 

“sections of this chapter, relating to the space in vessels 
‘appropriated to the use of passengers are hereby ex- 
“tended and made applicable to all spaces appropriated to 
“the use of steerage passengers in vessels’ propelled in 
“whole or part by steam,” it evidently referred to what, 
in the statute, was designated as “space appropriated to 
“the use of ‘passengers.” Now, section 4252 provides 
that “the spaces appropriated to the use of such passen- 
“gers shall not be occupied by stores, etc., not the per- 
“sonal baggage of the passengers, and shall be in the fol- 
“lowing proportions.” It then provides, with much par- 
ticularity, for the number of superficial feet of deck room 
that shall be allowed each passenger, that is, the space to 
be appropriated to the use of each passenger. 

Section 4253 declares that the master of any vessel 
who takes on board any greater number of passengers 
than in proportion to the spuce or tonnage prescribed in 
section 4252, shall for each passenger taken on board 
“beyond the limit of such space be — fifty dollars” 
and may also be imprisoned. 
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Section 4254 provides, that when it shall be necessary 
for the safety or convenience of the vessel that any por- 
tion of her cargo or other article should be stowed in any 
of the places appropriated to the use of passengers, the 
same may be put in lockers or enclosures prepared for 
that purpose; but that the places thus provided shall not. 
“be deemed to be a part of the space allowable for the 
“use of passengers,” and that the upper surface of 
“such lockers or enclosed spaces, shall be deemed to be 
“the deck or platform” from which the measurements re- 
quired by the statute shall be made; that ‘one hospital 
“in the spaces appropriated to passengers” may be pre- 
pared and “may be included in the space allowable for 
“passengers.” 

Section 4256 provides that all vessels, etc., “having 
“sufficient space according to law for fifty or more pas- 
“sengers’ shall have a house over the passage way lead- 
ing to the apartments of the passengers. | 

Section 4257 provides, that all vessels, etc., “having 


“space according to law for more than one hundred pas- 


‘‘sengers’ shall have two ventilators, ete. 

Now it is evident that the word “space” as used in sec- 
tions 4253, 4254, 4256 and 4257 relates to the spaces 
mentioned in section 4252, the proportions of which are 
defined and fixed by that section and by which the pro- 
visions of the other sections relating to ‘‘space” are to be 
governed. 

Now ncither in section 4255 of the Revised Statutes 
nor in section 2 of the Act of March 3d, 1855, of which 
the former sect‘on is in substance a copy, is the word 
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“space” used. When, therefore, the word “space” as used 
in section 4264 as amended by the Act of February 27th, 
1877, can be clearly referred to every preceding section 
of the statute, where the word “space” is used, it would 
seem to be a forced and unwarranted construction of that 
section to hold that the word “space” as used therein, in- 
cludes the interval between the bottom of the berths and 
the deck, or the construction of the berths parallel to the 
side of the ship and separated from each other by par- 
titions, or to the length or breadth of the berths as pro- 
vided for in section 4255. It is true that in a certain 
sense the interval between the bottom of a berth and the 
deck; the number of superficial feet that a berth, as a 
structure, may occupy; or the number of superficial feet 
that the partitions of such berth may enclose, is a space; 
but, is it not clear that neither of them is one of the 
“spaces” mentioned in or contemplated by the statute, 
but that, on the contrary, it is but a division of such 


spaces and not the spaces themselves. 


ITT. 


The third cause of action is for an alleged violation of 
section 4266 of the Revised Statutes, which requires the 
master of any vessel arriving in the United States from 
any foreign port or place at the time that he delivers the 
manifest of the cargo, or makes report or entry of the 
vessel, as the case may be, to deliver to the collector of 
_ customs of the revenue district in which such vessei shall 
arrive, a list of all the passengers taken on board at any 
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foreign port or place, in which list he shall designate the 
age, sex, and occupation of the passengers, respectively, 
the part of the vessel occupied by them during the 
voyage, the country to which they severally belong, and 
that of which it is their intention to become inhabitants, 
and also the number, if any, that have died on the 
voyage. And that, for any refusal or neglect to comply 
with the provisions of this section, he shall incur the 
same penalties, disabilities, and forfeitures as are pro- 
vided for a refusal or neglect to report and deliver a 
manifest of the cargo, which, by section 2774, is a fine of 
one thousand dollars. 

What has been said with reference to the liability of 
the “Strathairly” and its owners under section 4255, | 
applies with equal force to their liability under section 
4266. If the liability of the owners of a vessel propelled 
in whole or in part by steam be limited to the provisions © 
of sections 4252 and 4253, it follows that they are not 
embraced within the provisions of the other sections of 
the Revised Statutes under which the proceeding in the 
present case is, in part, promoted. 

It is, therefore, respectfully submitted that the decree 
of the Circuit Court sustaining the exceptions of the 
claimant to the libel and dismissing the same should be 


affirmed. 


MILTON ANDROS, 


ee inte for Appellee. 


The provisions of the Act of March 3d, 1855, 10 Stats. 
Chap. 213, p. 715, and of the Revised Statutes, Tit. 
XLVITI, Chap. 6, with the amendment thereto referred 


to in the foregoing brief, are shown below in_ parallel 


columns: 


Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Con- 
gress assembled, That no master 
of any vessel owned in whole or 
in part by a citizen of the Unit- 
ed States, or by a citizen of any 
foreign country, shall take on 
board such vessel, at any foreign 
port or place other than foreign 
contiguous territory of the Unit- 
e:: States, a greater number of 
passengers than in proportion of 
one to every two tons of such 
vessel, not including children un- 
der the age of one year in the 
computation, and computing two 
children over one and under eight 
_ years of age as one passenger. 
That the spaces appropriated for 
the use of such passengers, and 
which shall not. be occupied by 
stores or other goods, not the per- 
sonal baggage of such passengers, 
shall be in the following propor- 
tions, viz.: On the main and poop 
decks or platforms, and in the 
deck houses, if there be any, one 
passenger for each sixteen clear 
superficial feet of deck, if the 
height or distance between the 
decks or platform. shall not be 
less than six feet; and on the 
lower deck (not being an orlop 


SEc. 4252. No master of any 
vessel owned in whole or in part 
by a citizen of the United States, 
or by a citizen of any foreign 
country, shall take on board such 
vessel, at any foreign port or 
place other than foreign contigu- 
ous territory of the United States, 
passengers contrary to the pro- 
Visions of this section, with intent 
to bring such passengers to the 
United States and leave such port 
or place and bring such passen- 
gers, or any number thereof, 
within the jurisdiction of the 
United States. The number of 
such passengers shall not be 
greater than in the proportion 


of one to every two tons of such 


vessel, not including children un- 
der the age of one year in the 
computation,.and computing two 
children over one and under 
eight years of age as one passen- 
ger. The spaces appropriated for 
the use of such passengers, and 
which shall not be occupied by 
stores or other goods, not the per- 
sonal baggage of such passengers, 
shall be in the following propor- 
tions: On the main and poop 
decks or platforms, and in the 
deck-houses, if there be any, one 
passenger for each sixteen clear 


deck,) if any, one passenger for 
eighteen such clear superficial 
feet, if the height or distance be- 


tween the decks or platforms 


shall not be less than six feet, 
but so as that no passenger shall 
be carried on any other deck or 
platform, nor upon any deck 
where the height or distance be- 
tween decks is less than six feet, 
with the intent to bring such pas- 
senger to the United States, and 
shall leave such port or place and 
bring the same, or any number 
thereof, within the jurisdiction 
of the United States; or if any 
such master of any vessel shall 
take on board his vessel, at any 
port or place within the jurisdic- 
tion of the United States, any 
greater number of passengers 
than in the proportion aforesaid, 
to the space aforesaid, or the ton- 
nage aforesaid, with intent to 
carry the same to any foreign 
port or place other than foreign 
contiguous territory as aforesaid, 
every such master shall be deem- 
ed guilty of a misdemeanor, and, 
upon conviction thereof, before 
any circuit or district court of 
the United States, shall, for each 
passenger taken on board beyond 
the limit aforesaid, or the space 
aforesaid, be fined in the sum of 
fifty dollars, and may also be im- 
prisoned, at the discretion of the 
judge before whom the penalty 
shall be recovered, not exceeding 
six months; but should it be ne- 

, for the safety or conven- 
ience of the vessel, that any por- 
tion of her cargo, or any other 
articles or article, should be plac- 
ed on, or stored in, any of the 
decks, cabins, or other places ap- 
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‘superficial feet of deck, if the 


height or distance between the 
decksor platforms shall not be less 
than six feet; and on the lower 
deck, not being an orlop deck, if 
any, one passenger for eighteen 
such clear superficial feet, if the 
height or distance between the 
decksor platforms shall not be less 
than six feet, but so as that no 
passenger shall be carried on any 
other deck or platform, nor upon 
any deck where the height or 
distance between decks 1s less 
than six feet. But on board two- 
deck ships, where the height be- 
tween the decks is seven and one- 
half feet or more, fourteen clear 
superficial feet of deck shall be 
the proportion required for each 
passenger. The term “contiguous 
territory,” as used in this section, 
shall not be held to extend to any 


port or place connecting with any 
interuceanic route through Mexi- 
co. 


SEC. 4253. Whenever the mas- 
ter of any such vessel takes on 
board of the same, at any for- 
eign port or place. other than such 
contiguous territory, any greater 
number of passengers than in the 
proportion to the space or to the 
tonnage prescribed in the preced- 
ing section, with intent to bring 
such oe, to the United 
States, and leaves such port or 
place and brings such passengers 
within the jurisdiction of the 
United States, or takes on board 
his vessel, at any port or place 
within the jurisdiction of the 
United States, any greater num- 


‘ber of passengers than in the pro- 


portion to the space or to the 
tonnage prescribed by the pre- 


propriated to the use of passen- 
gers, the same may be placed in 
lockers or enclosures prepared for 
the purpose, on an exterior sur- 
face impervious to the wave, ca- 
pable of being cleansed in like 
manner as the decks or platforms 


of the vessel. In no ease, how- 
ever, shall the places thus pro- 
vided be deemed to be a part of 
the space allowable for the use 
of passengers, but the same shall 
be deducted therefrom, and in all 
cases where prepared or used, the 
upper surface of said lockers on 
enclosed spaces, shall be deemed 
and taken to be the deck or plat- 
form from which measurement 
shall be made for all the purposes 
of this act. It is also provided, 
that one hospital, in the spaces 
appropriated to passengers, and 
separate therefrom by an appro- 
priate partition, and furnished as 
its purposes require, may be pre- 
pared, and, when used, may be 
included in the space allowable 
for passengers, but the same shall 
’ not occupy more than one hun- 
dred superticial feet of deck or 
platform: | Provided, That on 


board two-deck ships, where the 
height between the decks is seven 
and one-half feet or more, four- 
teen clear superficial feet of deck 
shall be the proportion required 
for each passenger. 
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ceding section, with intent to car- 
ry the same to any foreign port 
or place other than such foreign 
contiguous territory, he shall be 
deemed guilty of a misdemeanor, 
and shall, for each passenger tak- 
en on board beyond such limit or 
space, be fined fifty dollars, and 
may also be imprisoned for not 
exceeding six months. 

SEC. 4254. Should it be ne- 
cessary for the safety or conven- 
ience of such vessel that any por- 
tion of her cargo, or any other 
article, should be placed-on or 
stored in any of the decks, cab- 
ins, or other places appropriated 
to the use of passengers, the same 
may be placed in lockers or in- 
closures prepared for the purpose, 
on an exterior surface impervious 
to the waves, capable of being 
cleansed in like manner as the 
decks or platforms of the vessel. 
But in no case shall the places 
thus provided be deemed to be a 
part of the space allowable for 
the use of passengers, but. the 
same shall be deducted therefrom ; 
and in all cases where such lock- 


‘ers or inclosed spaces are prepar- 


ed or used, the upper surface 
thereof shall be deemed the deck 
or platform from which measure- 


-ment shall be made for all the 


purposes of this chapter. One 
hospital, in the spaces appropri- 
ated to passengers, and separate 
therefrom by an appropriate par- 
tition, and furnished as its pur- 
poses require, may be prepared, 
and, when used, may be included 
in the space allowable for passen- 
gers; but the same shall not oc- 
cupy more than one hundred sup- 
erficial feet of deck or platform. 


Sec. 2. And be at further en- 
acted, That no such vessel shall 
have more than two tiers of 
berths, and the interval, between 
the lowest part thereof and the 
deck or platform beneath, shall 
not be less than nine inches, and 
the berths shall be well con- 
structed, parallel with the sides 
of the vessel, and separated from 
each other by partitions, as berths 
ordinarily are separated, and shall 
be at least six feet in length, and 
at least two feet in width, and 
each berth shall be occupied by 
no more than one passenger; but 
double berths of twice the above 
width may be constructed, each 
berth to be occupied by no more, 
and by no other, than two women, 
or by one woman and two chil- 
dren under the age of eight years, 
or by husband and wife, or by a 
man and two of his own children 
under the age of eight years, or 
by two men, members of the same 
family; and if there shall be any 
violation of this section in any 
of its provisions, then the master 
of the vessel, and the owners 
thereof, shall severally forfeit 
and pay the sum of five dollars 
for each passenger on board of 
said vessel on such voyage, to be 
recovered by the United States 
in any port where such vessel 
may arrive or depart. 


Sec. 3. And be it further en- 
acted, That all vessels, whether 
of the United States or any for- 
eign country, having sufficient 
capacity or space, according to 
law, for fifty or more passengers, 
(other than cabin passengers,) 
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No such _ vessel 
shall have more than two tiers 


SEC. 4255. 
of berths. The interval between 
the lowest part thereof and the 
deck or platform beneath shall 
not: be less than nine inches; and 
the berths shal] be well construct- 
ed, parallel with the sides of the 
vessel and separated from each 
other by partitions, as berths or- 
dinarily are separated, and shall 
be at least six feet in length, and 
at least two feet in width, and 
each such berth shall be occupied 
by no more than one passenger; 
but double berths of twice the 
above width may be constructed, 
each berth to be occupied by no 
more and by no other than two 
women, or by one woman and 
two children under the age of 
eight years, or by husband and 
wife, or by a man and two of 
his own children under the age 
of eight years, or by two men, 
members of the same family. For 
any violation of this section the 
master of the vessel, and the own- 
ers thereof, shall severally be 
liable to a penalty of five dollars 
for each passenger on board of 
such vessel on such voyage, to be 
recovered by the United States 
in any port where such vessel 
may arrive or depart. 


Sec. 4256. All vessels, whether 
of the United States, or any for- 
eign country, having sufficient 
space, according to law, for fifty 
or more passengers, other than 
cabin passengers, shall, when em- 
ployed in transporting such pas- 


shall, when employed in_trans- 
porting such passengers between 
the United States and Europe, 
have, on the upper deck, for the 
use of such passengers, a house 
over the passage-way leading to 
the apartments allotted to such 
passengers below deck, firmly se- 
cured to the deck or combings of 
the hatch, with two doors, the 
sills of which shall be at least 
one foot above the deck, so con- 
structed, that one door or window 
in such house may at all times be 
left open for ventilation ; and all 
vessels so employed, and having 
the capacity to carry one hundred 
and fifty such passengers or more, 
shall have two such houses; and 
the stairs or ladder, leading down 
to the aforesaid apartment, shall 
be furnished with a hand-rail of 
wood or strong rope; but booby 
hatches nay be substituted for 
for such houses. 


SEC. 4. And be it further en- 
acted, That every such vessel so 
employed, and having the legal 
capacity for more than one hun- 
dred such passengers, shall have 
at: least two ventilators to purify 
the apartment or apartments oc- 
cupied by such passengers; one 
of which shall be inserted in the 
after part of the apartment. or 
apartments, and the other shall 
be placed in the forward portion 
of the apartment or apartments, 
and one of them shall have an 
exhausting cap to carry off the 
foul air, and the other a receiv- 
Ing cap to carry down the fresh 
air; which said ventilators shall 


sengers between the United States 
and Europe, have, on the upper 
deck, for the use of such passen- 
gers, a house over the passage- 
way leading to the apartments 
allotted to such passengers below 
deck, firmly secured to the deck 
or combings of the hatch, with 
two doors, the sills of which shall 
be at least one foot above the 
deck, so constructed that one door 
or window in such house may at 
all times be left open for ventil- 
ation. All vessels so employed, 
and having the capacity to carry 
one hundred and fifty such pas- 
sengers or more, shall have two 
such houses; and the stairs or 
ladder leading down to such 
apartments shall be furnished 
with a hand-rail of wood or 
strong rope; -but booby hatches 
may be substituted for such 
houses. 


_ SEc. 4257. Every such vessel 
so employed in transporting pas- 
sengers between the United States 
and Europe, and having space ac- 
cording to law for more than one 
hundred such passengers, shall 
have at least two ventilators to 
purify each apartment — 
by such passengers; one of which 
shall be inserted in the after part, 
and the other in the forward part 
of the apartment, and one of them 
shall have an exhausting-cap to_ 
carry off the foul air, and the 
other a receiving-cap to carry 
down the fresh air. Such ven- 
tilators shall have a capacity pro- 
portioned to the size of the apart- 


have a capacity proportioned to 
the size of the apartment or apart- 
ments to be purified, namely: if 
the apartment or apartments will 
lawfully authorize the reception 
of two hundred such passengers, 
the capacity of such ventilators 
shall each be equal to a tube of 
twelve inches diameter in the 
clear, and in proportion for larger 
or smaller apartments; and all 
said ventilators shall rise at least 
four feet six inches above the 
upper deck of any such vessel, 
and be of the most approved form 
and construction; but if it shall 
appear, from the report, to be 
made and approved, as herein- 
after provided, that such vessel 
is equally well ventilatel ly any 
other means, such other means of 
ventilation shall be deemed and 
held to be a compliance with the 
provisions of this section. 


Sec. 5. And be it further en- 
acted, That every vessel carrying 
more than fifty such passengers, 
shall have for their use on deck, 
housed and conveniently arrang- 
ed, at least one camboose or co0k- 
ing range, the dimensions of 
which shall be equal to four feet 
long, and one foot six inches 
<a for every two hundred pas- 
sengers; and provision shall be 
made in the manner aforesaid, in 
this ratio, for a greater or less 
number of passengers; but noth- 
ing herein contained shall take 
away the right to make such ar- 
rangements for cooking between 
decks, if that shall be deemed de- 
sirable. 
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ments to be purified, namely: If 
the apartments will lawfully au- 
thorize the reception . ,wo hun- 
dred such passengers, the capacity 
of each of such ‘venilletaie shall 
be equal to a tube of twelve 
inches diameter in the clear, and 
in proportion for larger or smaller 
apartments. All such ventilators 
shall rise at least four feet six 
inches above the upper deck of 
any such vessel,and be of the most 
approved form and construction. 
If it appears from the report to 
be made and approved, as pro- 
vided in section forty-two hun- 
dred and seventy-two, that such 
vessel is equally well ventilated 
by any other means, such other 
means of ventilation shall be 
deemed to be a compliance with 
the provisions of this section. 


Sec. 4258. Every vessel carry- 
ing more than fifty such passen- 
gers, and engaged in transporting 
them between the United States 
and Europe, shall have for their 
use on deck, housed and conve- 
niently arranged, at least one 
camboose or cooking range, the 
dimensions of which shall be 
equal to four feet long and one 
foot six inches wide for every 
two hundred passengers; and 
provision shall be made in the 
same manner, in this ratio, fora 
greater or less number of passen- 
gers; but nothing in this section 
shall take away the right to 
make such arrangements for 
cooking between decks, if that 
shall be deemed desirable. 


Sec. 6. And be it further en- 
acted, That all vessels employed 
as aforesaid, shall have on board, 
for the use of such passengers, at 
the time of leaving the last port 
whence such vessel shall sail, well 
secured under deck, for each pas- 
senger, at least twenty pounds of 
cool navy bread, fifteen pounds 
of rice, tifteen pounds of oat- 
meal, ten pounds of wheat flour, 
fifteen pounds of peas and beans, 
twenty pounds of potatoes, one 
pint of vinegar, sixty gallons of 
fresh water, ten pounds of salted 
pork, and ten pounds of salt beef, 
free of bone, all to be of good 
quality; but at places where 


either rice, oatmeal, wheat flour, 
or peas and beans cannot be pro- 
cured, of good quality and on 
reasonable terms, the quantity of 
either or any of the other last 


named articles may be increased 
and substituted therefor; and, in 
case potatoes cannot be procured 
on reasonable terms, one pound 
of either of said articles may be 
substituted in lieu of five pounds 
of potatoes; and the captains of 
such vessels shall deliver to each 
passenger at least one-tenth part 
of the aforesaid provisions week- 
ly, commencing on the day of 
sailing, and at least three quarts 
of water daily; and if the pas- 
sengers on board of any such ves- 
sel in which the provisions and 


water herein required shall not 


have been provided as aforesaid, 
shall, at any time, be put on short 
allowance during any voyage, the 
_master or owner of any such ves- 
sel shall pay to each artd any 
passenger who shall have been 
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SEc. 4260. All vessels so em- 
ployed in transporting passen- 
gers between the United States 
and Europe shall have on board, 
for the use of such passengers, at 
the time of leaving the last port 
whence such vessels shall sail, 
well secured under deck, for each 
passenger, at least twenty pounds 
of good navy bread, fifteen pounds 
of rice, fifteen pounds of oatmeal, 
ten pounds of wheat flour, fifteen 
pounds of peas and beans, twenty 
pounds of potatoes, one pint of 
Vinegar, sixty gallons of fresh 
water, ten pounds of salted pork, 
and ten pounds of salt beef, free 
of bone, all to be of good quality. 
At places s where either rice, oat- 
meal, wheat-flour, or peas and 
beans cannot be procured, of good 
quality and on reasonable terms, 
the quantity of either or any of 
the other last-named articles may 
be increased and _ substituted 
therefor; and, in case potatoes 
cannot be procured on reasonable 
terms, one pound of either of such 
articles may be substituted in 
lieu of five pounds of potatoes. 
The masters of such vessels shall 
deliver to each passenger at least 
one-tenth part of such provisions 
weekly, commencing on the day 
of sailing, and — at least three 
quarts of water daily. 

Sec. 4261. If the passengers 
on board of any such vessel in 
which the provisions and water 
shall not have been provided as 
required by the preceding’ sec- 
tion, shall, at any time, be put on 
short allowance during any voy- 
age, the master or owner of any 
such vessel shall pay to each pas- 


> 


put on short allowance, the sum 
of three dollars for each and 
every day they may have been 
put on short allowance, to be re- 
covered in the circuit or district 
court of the United States; and 
it shall be the duty of the cap- 
tain or master of every such ship 
or vessel, to cause the food and 
provisions of all the passengers 
to be well and properly cooked 
daily, and to be served out and 
distributed to them at regular 
and stated hours, by messes, or 
in such other manner as shall be 
deemed best and most conducive 
to the health and comfort of such 
passengers, of which hours and 
manner of distribution, due and 
sufficient notice shall be given. 
If the captain or master of any 
such ship or vessel, shall wilfully 
fail to furnish and distribute 
such provisions, cooked as afore- 
said, he shall be deemed guilty of 
a misdemeanor, and upon convic- 
tion thereof before any circuit 
or district court of the United 
States, shall be fined not more 
thin one thousand dollars, and 
shall be imprisoned for a term 
not exceeding one year: Pro- 
vided, That the enforcement of 
this penalty shall not affect the 
civil responsibility of the captain 
or master and owners, to such 
passengers as may have suffered 
from said default. 


Sec. 7. And be it further en- 
acted, That the captain of any 
such vessel so employed, is hereby 
authorized to maintain good dis- 
cipline and such habits of clean- 
liness among such passengers as 
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senger put on short allowance, the 
sum of three dollars for each and 
every day such passenger may 
have been put on short allowance, 
to be recovered in the circuit 
or district court of the United 
States. 

SEc. 4262. It shall he the duty 
of the master of every vessel em- 
ployed in transporting passengers 
between -the United States and 
Europe, to cause the food and 
provisions of all the passengers 
to be well and properly cooked, 
daily, and to be served out and 
distributed to them at regular 
and stated hours, by messes, or 
in such other manner as shall be 
deemed best and most conducive 
to the health and comfort of such 
passengers, of which hours and 
manner of distribution due and 
sufficient notice shall be given. 
Every master of any such vessel 
who wilfully fails to furnish and 
distribute provisions in the quan- 
tity and cooked in the manner’ 
required by this Title shall be 
deemed guilty of a misdemeanor, 
and shall be fined not more than 
one thousand dollars, and im- 
prisoned for a term not exceed- 
ing one year. The enforcement 
of this penalty, however, shall 
not effect the civil responsibility 
of the master and owners to ee 
passengers as may have suffered 
from such default. 


SEc. 4263. The master of any 
vessel employed in transporting 


_ passengers between the United 


States and Europe is authorized 
to maintain good discipline and 
such habits of cleanliness among 


will tend to the preservation and 
promotion of health ; and to that 
end he shall cause such regula- 
tions as he may adopt for this 
purpose to be posted up, before 
sailing, on board such vessel, in a 
place accessible to such passen- 
gers, and shall keep the same so 
posted up during the voyage; 
and it is hereby made the duty 
of said captain to cause the apart- 
ments occupied by such passeh- 
gers to be kept at all times in a 
clean, healthy state; and the 
owners of every such vessel so 
employed, are required to con- 
Struct the decks and all parts of 
said apartment so that it can be 
thoroughly cleansed; and they 
shall also provide a safe, conven- 
ient privy or water-closet for the 
exclusive use of every one hun- 
dred such passengers. And when 
the weather is such that said pas- 
sengers cannot be mustered on 
deck with their bedding, it shall 
be the duty of the captain of 
every such vessel to cause the 
deck, occupied by. such passen- 
gers, to be cleansed with chloride 
of lime, or some other equally ef- 
ficient disinfecting agent, and also 
at such other times as said captain 
may deem necessary. 
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master may be found. 


passengers as will tend to the 
preservation and promotion of 
health ; and to that end he shall 
cause such regulations as he may 
adopt for this — tobe posted 
up, before sailing, on board such 
vessel, in a place accessible to such 
passengers, and shall keep the 
same so posted up during the 
voyage. Such master shall cause 
the apartments occupied by such 
passengers to be kept at all times 
in a clean, healthy state ; and the 
owners of every such vessel so em- 
ployed are required to construct 
the decks and all parts of the 
apartments so that they can be 
thoroughly cleansed ; and also to 
provide a safe, convenient privy 
or water-closet for the exclusive 
use of every one hundred such 
passengers. The master shall 
also, when the weather is such 
that the passengers cannot be 
mustered on deck with their bed- 
ding, and at such other times as 
he may deem necessary, cause the 
deck occupied by such passengers 
to be cleansed with chloride of 
lime, or some other equally effi- 
cient disinfecting agent. And for 
each neglect or violation of an 

of the provisions of this section, 
the master and owner of any such 
vessel shall be severally liable to 
the United States in a penalty 
of tifty dollars, to be recovered in 
any Circuit or District Court 
within the jurisdiction of which 
such vessel may arrive, or from 
which she is about to depart, or 
at any place where the owner or 
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Sec. 8. And be it further en- 
acted, That the master and owner 
or owners of any such vessel so 


_ employed, which shall not be pro- 


vided with the house or houses 
over the passage-ways, a3 pre- 
scribed in the third section of 
this chapter, or with ventilators, 
as prescribed in the fourth sec- 
tion of this chapter, or with 
the cambooses or cooking ranges, 
with the houses over them, as pre- 
scribed in the fifth section of 
this chapter, shall severally for- 
feit and pay to the United 
States the sum of two hundred 
dollars for each and every viola- 
tion of, or neglect to conform to, 
the provisions of each of said sec- 
tions, and fifty dollars for each 
and every neglect or violation 
of any of the provisions of the 
seventh section of this chapter, to 
be recovered by suit in any cir- 
cuit or district court of the 
United States within the juris- 
diction of which the said vessel 
may arrive, or from which she 
may be about to depart, or at any 
place within the jurisdiction of 
such courts, wherever the owner 
or owners, or captain of such ves- 
sel may be found. 


SEc. 9. And be it further en- 
acted, That the collector of the 
customs at any port of the United 
States, at which any vessel so 
employed shall arrive. or from 
which any such vessel shall be 
about to depart, shall appoint and 
direct one or more of the inspec- 
tors of the customs for such port, 


SEc. 4259. The master and 
owner of any such vessel so em- 
ployed, which shall not be pro- 
vided with a house or houses 
over the passage ways, or with 
the ventilators, or with the 
cambooses or cooking-ranges with 
the houses over them, required 
by this Title, shall severally be 
liable to a penalty of two ie 
dred dollars for each and every 
violation of, or neglect to con- 
form to, each of these require- 
ments, to be recovered by suit in 
any circuit or district court of 
the United States within the 
jurisdiction of which such vessel 
may arrive, or from which she 
may be about to depart, or at 
any place within the jurisdiction 
of such courts, wherever the own- 
er or master of such vessel may 
be found. 


Sec. 4264. The collector of the 
customs, at any port at which any 
vessel so employed shall arrive, 
or from which any such vessel 
shall be about to depart, shall 
appoint and direct one or more 
of the inspectors of the customs 
for such port to examine such 
vessel, and report in writing to 


to examine such vessel, and _ re- 
port in writing to such collector, 
whether the requirements of law 
have been complied with in re- 


spect to such vessel; and if such | 


report shall state such compli- 
ance, and shall be approved by 
such collector, it shall be deemed 
and held as prima facie evidence 
thereof. | 

SEC. 10. And be it further 
enacted, That the provisions, re- 
quisitions, penalties, and liens of 
this act, relating to the space in 
vessels appropriated to the use of 
passengers, are hereby extended 
and made applicable to all spaces 
appropriated to the use of steer- 
age passengers in vessels pro- 
pelled in whole or in part by 
steam, and navigating from, to, 
and. between the ports, and in 


manner as in this act named, and . 


—to such vessels and to the mas- 
ters; and so much of the Act en- 
titled “An act to amend an act 
“entitled an act to provide for 
“the better security of the lives 
“of passengers on board of vessels 
“propelled in whole or in part by 
“steam, and for other purposes,” 
approved August thirtieth, eigh- 
teen hundred and fifty-two, as 
conflicts with this act, is hereby 
repealed; and the space .appro- 
priated to the use of steerage 
passengers in vessels so as above 
propelled and navigated, is here- 


by subject to the supervision and — 


inspection of the collector of the 
customs at any port of the United 
States at which any such vessel 
shall arrive, or from which she 
shall be about to depart; and the 
same shall be examined and re- 
ported in the same manner and 
by the same officers by the next 
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him whether the requirements of 
law have been complied with in 
respect to such vessel; and if such 
report shall state such compli- 
ance, and shall be approved by 
such collector, it shall be deemed 
prima-facie evidence thereof. 

By the Act of February 27th, 
1877, Chapter 69, entitled “AN 
“ACT TO PERFECT THE REVISION 
“OF THE STATUTES OF THE UNITED 
“STATES (1) AND OF THE STATU- 
“TES RELATING TO THE DISTRICT 
“OF CoLUMBIA,” Par. 141: 1 Sup- 
“plement to the Revised Statutes, 
“276; Section 4264 of the Re- 
“vised Statutes 1s amended as 
“follows: | 

“Section forty-two hundred and 
“sixty-four is amended by adding 
“at the end of the section the fol- 
“lowing: 

“The. provisions, requisitions, 
“penaltiés, and liens enumerated 
‘in the several sections of this 
“chapter relating to the space in 
“vessels appropriated to the use 
“of passengers are hereby extend- 
“ed and made applicable to all 
“spaces appropriated to the use 
“of steerage-passengers in vessels 
“propelled in whole or in part by 
“steam, and navigating from, to, 
“and between the ports and in 
“manner as herein named, and to 
“such vessels and to the masters 
“thereof ; : 

“And the space appropriated 
“to the use of steerage-passengers 
“in vessels as above propelled and 
“navigated is hereby made sub- 
“ject to the supervision and in- 
“spection of the collector of the 
“customs in any port in the United 
“States at which any such vessel 
“shall arrive, or from which she 
“shall be about to depart; 
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preceding section directed to ex- 
amine and report. 


Sec. 15. And be it further en- 
acted, That the amount of the 
several penalties imposed by the 
foregoing provisions regulating 
the carriage of passengers in mer- 
chant vessels, shall be liens on 
the vessel or vessels violating 
those provisions, and such vessel 
or vessels shall be libelled there- 
fore in any circuit or district 
court of the United States, where 
such vessel or vessels shall arrive. 


SEc. 12. And be it further 
enacted, That the captain or mas- 
ter of any ship or vessel arriving 
in the United States, or any of 
the Territories thereof, from any 
foreign place whatever, at the 
same time that he delivers a 
manifest of the cargo, and if 
there be no cargo, then at the 
time of making report or entry 
of the ship or vessel, pursuant to 
law, shall also deliver and report 
to the collector of the district in 
which such ship or vessel shall 
arriv®, a list or manifest of all 
the passengers taken on board of 
the said ship or vessel at any 
foreign port or place; in which 
list or manifest it shall be the 
duty of the said master to desig- 
nate particularly the age, sex, and 
occupation of the said passengers 
respectively, the part of the ves- 
sel occupied by each during the 
voyage, the country to which 
they severally belong, and that 
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“And the same shall be exam- 
“ined and reported in the ‘same 
“manner and by the same officers 
“directed in the preceding section 
“to examine and report.” 


Sec. 4270. The amount of the 


_ several penalties imposed by the 


foregoing provisicns regulating 
the carriage of passengers in mer- 
chant-vessels shall be liens on the 
vessel violating those provisions, 
and such vessel shall be libeled 
therefor in any circuit or dis- 
trict court of the United States 
where such vessel shall arrive. 


SEc. 4266. The master of any 
vessel arriving in the United 
States, or any of the Territories 
thereof, from any foreign place 
whatever, at the same time that 
he delivers a manifest of the car- 
go, and if there be no cargo, then 
at the time of making report or 
entry of the vessel, pursuant to 
law, shall also deliver:and report 
to the collector of the district in 
which such vessel shall arrive a 
list of all the passengers taken 
on board of the vessel at any for- 
eign port or place; in which list 
he shall designate particularly 
the age, sex, and occupation of 
the passengers respectively, the 
part of the vessel occupied by 
each during the voyage, the coun- 
try to which they severally be- 
long, and that of which it is their 
intention to become inhabitants ; 
and shall further set forth wheth- 
er any and what number have 
died on the voyage; such list. 
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of which it is their intention to 
become inhabitants; and _ shall 
further set forth whether any 
and what number have died on 
the voyage; which list or mani- 
fest shall be sworn to by the 
said master, in the same manner 
as directed by law in relation to 
the manifest of the cargo; and 
the refusal or neglect of the mas- 
ter aforesaid to coniply with the 
provisions of this section, or any 
part thereof, shall incur the same 
penalties, disabilities, and for- 
feitures as are provided for a re- 
fusal or neglect to report and de- 
liver a manifest of the cargo 
aforesaid. 
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shall be sworn to by the master, 
in the same manner as directed 
by Jaw in relation to the mani- 
fest of the cargo; and the refusal 
or neglect of the master to com- 
ply with the provisions of this 
section, or any part thereof, shall 
incur the same penalties, disabill- 
ties, and forfeitures as are pro- 
vided for a refusal or neglect to 
report and deliver a manifest of 
the cargo. 3 
[See §§ 2774, 2807—2815.] 
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THE GREAT FALLS M’F’G CO. VS. A. H. GARLAND, &C., ET AL. 1 


1 = Tue UniTep States OF AMERICA, | 7 ,yj. 
District of Maryland, } 


At a circuit court of the United States for the fourth circuit in and 
for the district of Maryland begun and held at the city of Baltimore 
on the first Monday of April, being the fifth day of the same month, 
in the vear of our Lord one thousand eight hundred and eighty-six— 
Tes og the Honorable Hugh L. Bond, circuit judge; Thomas J. 

forris, judge of the Maryland district; Archibald Stirling, Jr., Es- 
quire, attorney ; John M. McClintock, Esquire, marshal; James W. 
Chew, clerk—among other, were the following proceedings, to wit: 


Tue Great Facts MANUFACTURING CoMPANyY, Complainants, 
v8. 

Aucustus H. GaRLanp, Attorney General [of the] United States ; 
William C. Endicott, Secretary of War [of the] United States ; 
Garrett J. Lydecker, George B. Chittenden, and Samuel H. Chit- 
tenden, Defendants. 


2 Bill of Complaint. Filed 5 May, 1885. 


To the honorable the justices of the circuit court of the United States, 
sitting at Baltimore, within the district of Maryland, for the fourth 
judicial circuit : 

The Great Falls Manufacturing Company, of the State of Virginia, 
and a citizen of said State, brings this its bill against Augustus H. 
Garland, of Arkansas, and a citizen thereof; William C. Endicott, 
of Massachusetts, and a citizen thereof; Garrett J. Lydecker, of the 
District of Columbia, and a citizen of the State of New Jersey ; 
George B. Chittenden, a citizen of the United States and commorant 
in the State of Maryland, and Samuel H. Chittenden, a citizen of the 
United States and commorant in the State of Maryland. And there- 
upon your orator complains and says— 

That the defendant, Augustus H. Garland, is the Attorney General 
of the United States; the defendant, William C. Endicott, is the Sec- 
retary of Warof the United States ; the defendant, Garrett J. Lydecker, 
is a major of engineers of the United States Army and is the engineer, 
under said Endicott, in charge of the dam and other structures and 
work, hereinafter more particularly described, now in process of 
erection on complainant’s lands, as hereinafter set forth; the de- 
fendants, George B. Chittenden and Samuel H. Chittenden, are 
the contractors with the Secretary of War, for and on behalf of the 
United States, for the building of said dam on your complainant’s 
lands across Conn’s Island and across the Virginia channel of the 
Potomac river to the Virginia shore and other structures and works 
in connection therewith on said lands. 

That said Great Falls Manufacturing Company, established by the 
laws of Virginia, domiciliated at the Great Falls of the Potomac, and 
a citizen of said State, was and is possessed in its demesne as of fee, of 
certain lands and water rights thereunto appertaining, as well in the 
State of Maryland as in the State of Virginia, known and described as 
follows: “Conn’s Island,” lying and being in the waters of the Poto- 
1—960 
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mac river, in said Maryland and in said fall, extending up and down 
said river the distance of about one-half mile, northerly and southerly, 
bounded by a line commencing at the most northern point of said 
island, running thence easterly to the thread of the channel of said 
river between said Conn’s Island and the Maryland shore of said river, 

thence southerly along the thread of said channel to a point 
3 opposite to the southermost point of said island ; thence west- 

wardly to the western boundary of said Maryland, and thence 
along said boundary of said Maryland northerly as far as the north- 
ern point of said island, and thence easterly to said point of said 
island, with all the rights, easements, privileges of water, of fishery, 
use, and navigation thereunto appertaining and belonging, and that 
said company was and _ is possessed in its demesne as of fee, of cer- 
tain other tracts of land lying and b2ing in said Potomac river 
above said Conn’s Island, being the several islands known as the 
“ Cyclades,” and all the rights, easements, and privileges of water, 
use, and navigation thereunto belonging. 

And that said company was and 1s possessed in its demesne, as of 
fee, of a certain tract of Jand in Virginia known as the “ Toulson 
tract,” lying and being on the Potomac river, at said Great Falls, 
and described and bounded as follows: Commencing at the north- 
easterly corner thereof, at the western boundary of said Conn’s Is- 
land ; thence running southerly by said boundary of said Conn’s 
Island and along the middle thread of said river to a point below 
said Great Falls; thence extending westerly about half a wile; 
thence northerly to a point opposite the point begun at, and thence 
easterly to the point begun at, containing one thousand acres, more 
or less, with all the easements, rights of water, use, navigation, privi- 
leges, and fisheries thereunto appertaining and belonging. 

And your complainant further shows that the Potomac is a large 
and perennial stream of water, navigable by large vessels up to 
within twelve miles of said falls, and that said river flows past the 
District of Columbia, and the water flowing in said river at said 
Great Falls, being of great purity and 148 feet above the mean tide 
at Washington city, forms the best, most convenient, and almost the 
only supply of pure water for the capital of the United States, which 
will flow by its own weight, and without the cost of pumping, into 
the highest habitations of said District, thus furnishing an unlimited 
supply of water for domestic use and extinguishment of fires. 

And your complainant further shows that the water of said river, 
at its lowest ordinary flow, runs about 1,065 cubic feet per second, 
falling as it runs over and by the lands of your petitioner more than 
seventy feet, and as the land of your petitioner last described is 
elevated land, rising up from the margin of said river above the 
highest flowage of freshets of said river, together with the proximity 
of said lands to the navigable waters of said river, make said falls 
one of the most eligible, convenient, desirable, and profitable powers 
for manufacturing purposes to be found in the country. 

And your complainant is informed and _ believes, and therefore 
avers, that said water power would long since have been taken up and 
used for manufacturing purposes to the great income, profit, and ad- 
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vantage of your petitioner, for which use and purpose said property 
was obtained by your complainant more than thirty years since, had 

it not been for the unauthorized, unlawful, and oppressive act 
4 of the officers, or persons claiming to be officers, of the United 

States,and claiming to act under the authority thereof, but 
without said authority, and who intruded themselves upon said lands 
of your complainant and took possession of parts thereof and seized 
upon and diverted large quantities of the waters thereof away from 
your complainant’s said lands, and claimed and exercised the power 
to divert as much water as they chose to do from said lands of your 
com per ye. so that your petitioner, as well as all other persons, were 
hindered and prevented from improving and using said water power, 
by building the proper dams, canals, waterways, mills, wheels, and 
structures to use the same, because of the uncertainty as to how much 
of said water could be diverted by said intruders, and because of the 
doubts thrown on the title of your complainant to said land by said 
intruders, and because of the fear that all men naturally have to 
enter into contest with the United States concerning matters 
wherein frequent and enormous wrongs and injuries may be inflicted 
by those acting in behalf of the United States and supported by its 
power and claiming authority,'and where no trial by jury can be had 
to adjudicate and determine the rights of a citizen without great and 
inordinate expense. 

And your complainant is further informed and believes, and there- 
fore avers, that said intruders above mentioned, claiming to act by 
authority of the United States, did, in the year 1867, finish a certain 
dam from the Maryland shore to said Conn’s Island, theretofore 
erected by them, which would divert an amount of water flowing in 
the channel between said Conn’s Island and the Maryland shore, not 
to exceed two per cent. of the entire flow of said river as it ran and 
had been accustomed to run; and said intruders built an aqueduct 
to carry the water so diverted to certain reservoirs in said District of 
Columbia, there to be distributed for the use of said United States 
and the inhabitants of said District. 

And your complainant further shows that being informed that Con- 
gress had appropriated money in largesums for the purpose of surveys 
of dams and aqueducts, to take water from said Great Falls for the 
purposes aforesaid, and that the control of the expenditure of said 
money had been placed under the Secretary of the Interior before any 
construction was begun, applied to said Secretary to take means to 
ascertain what compensation your complainant ought to have for 
such land and water rights as were proposed to be taken, if any, by the 
United States in a proper, just, and lawful manner, and thereupon 
said Secretary applied to the Legislature of the State of Maryland for 
an act, which was duly passed on the. 3d day of May, 1853, entitled 
“An act giving the assent of the State of Maryland to such plan as 
may be adopted by the President of the United States for supplying 
the city of Washington with water,” which act provided that if such 
plan should require water to be taken from some source within 

the limits of said State, consent is hereby given to the 
5 United States to purchase such lands and to construct 


2 ee Paseieoot TR a ae » “> ; ae 
- Ts 4 Ai se ’ ae — ; Pea 2. one ee x 
ee Pea eS teas o> See ae 4 at oe ae 
° Sao ee Re ann Se eT a “31 ye Sate oY s 9 


nym i ta enn tlt <n tne oa 


4 THE GREAT FALLS MANUFACTURING COMPANY VS. 


such dams, reservoirs, and buildings and other works, and 
to exercise concurrently with the State of Maryland such juris- 
diction over the same as may be necessary for the said ser- 
vice. It then provides that if the United States, through its 
agent, could not agree with the owners for the purchase of any 
land which may be required for the purposes aforesaid, yet it might 
be lawful for the United States to enter upon such lands after having 
made payment or tender of payment of the same at the valuation 
assessed in the manner hereinafter prescribed. It is thereupon pro- 
vided that in the condemnation and assessment of said land, neces- 
sary for said purpose, the like proceedings shall be had in all respects 
as by existing laws are required for the condemnation and _ assess- 
ment of lands for the Chesapeake and Ohio canal. 

And your complainant further shows that by the then existing 
laws of Maryland the proceedings for condemnation was by a sheriff’s 
ury. 
lai your complainant is informed and believes, and therefore 
avers, that on the 27th day of July, 1858, at the instance of the 
Secretary of the Interior, on behalf of the United States, a justice of 
the peace issued his venire to the sheriff for a jury to assess the 
damages which the dam of the Washington aqueduct would cause 
tosaid company. On the 20th of August following an inquisition 
was had, certain land and water rights condemned, and damages 
assessed in the sum of $150,000 in favor of your complainant, 
which verdict. on the 10th of March, 1859, on the motion of the 
United States, was set aside and another inquisition ordered in the 
manner prescribed by the original warrant in the case. And your 
complainant is informed and believes, and therefore avers, that no 
new inquisition was had, and that nothing was done by way of con- 
demnation of said land or water rights, or purchase thereof, or pay- 
ment of any compensation therefor, until November 20, 1862, but 
that in the meanwhile Congress had appropriated and the Execu- 
tive had disbursed $2,905,000 for the purpose of bringing water into 
said District from said Great Falls. On that day’ articles of agree- 
ment between the United States, as party of the first part, and your 
complainant, as party of the second part, were made and executed, 
reciting that the first party desired to use a portion of the water at 
the Great Falls for the purposes authorized by Congress, and the 
party of the second part claimed to own certain lands in that lo- 
eality and certain water rights attached thereto, and that all the 
efforts heretofore made to adjust said claim had failed, after great 
costs and loss of time on both sides, and, in the absence of any 
agreement, proceedings must be commenced de novo, and again 
proving unavailing for the want of adequate legislation on the part 
of Maryland, Virginia, and the intrinsic difficulties of the case; 
and whereas the party of the first part is anxious to proceed with 
this great work with as little delay as possible: Now, therefore, with 
au view to a prompt, fair, and final settlement of this controversy, it 

is agreed between the parties as follows: 

6 Article first. All the claims of the party of the second part 
for compensation or damages for the occupation and use of 
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the party of the first part of any land or water rights and privileges 
claimed by the party of the second part shall he submitted to the 
arbitration of Jesse L. Williams, of Indiana; Hon. B. R. Curtis, of 


Massachusetts; Hon. G. Swayne, of Ohio; Linus Childs, of Massa- 


chusetts, and George M. Dallas, of Pennsylvania, the award of the 
majority of whom shall be final and conclusive, except as herein- 
after stated. The first exception is that the award should not be 
valid until the Attorney General should decide that the party of the 
second part had a valid title to said land. 

The second exception was that, if either party should be dissatis- 
fied with such award, the party so disputing, within a period not ex- 
ceeding thirty days from the date thereof, may proceed by a bill in 
equity, filed in the circuit court of the District of Columbia, to set 
aside or change said award ; otherwise said award shall be final and 
conclusive. 

This agreement, the essential parts of which your complainant 
has set out, was signed by the Secretary of the Interior, Caleb B. 
Smith, on behalf of the United States, and by the president of said 
company. | | 

The agreement was amended in two particulars: first, that Alonzo 
C. Paige, of New York, might serve in the place of George M. Dal- 
las; and, second, that the arbitrators might award costs of the sub- 
mission and arbitration, and this amendment was signed by J. P. 
Upshur, Acting Secretary of the Interior, and by the president of 
the company. 

And your complainant is informed and believes, and therefore 
avers, that in pursuance of this submission the parties thereto ap- 
peared before said arbitrators with their counsel and witnesses, and, 
after a laborious hearing of several months, at many thousand dol- 
lars’ expense, during which by mutual consent the title of your com- 
ope mg to its land and water rights was submitted to be passed upon 

y tLe arbitrators, and according to the terms of the submission 
four several plans for taking land for building the dam and for using 
the water were submitted to the arbitrators as possible modes in 
which the United States might take the land and build the dam for 
diverting the water, and the arbitrators passed upon each of said 
plans separately and made awards applicable to each. 

After full consideration a majority of the arbitrators decided 
and awarded that if the United States shall adopt and decide to 
execute the plan of operations designated in the specifications and 
shown on the plan as dam B, then said company are legally entitled 
to the sum of fifty thousand dollars as compensation for use and 
occupation by the United States of the water rights and privileges 
claimed by said company and all consequential damages. 

Second. That if the United States adopt dam A, then the company 
is legally entitled to sixty-three thousand seven hundred and sixty- 

six dollars for compensation as aforesaid. ‘But this assess- 
7 ment is based upon the condition that said company, as 
against the United States, may build a canal across and upon 
the land of the United States on the Virginia shore of the Potomac, 
so as to use the water of the pool above the dam A, subject to the 
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superior right of the United States to use the water for the aque- 
duct to the extent marked on said plan. 

Third. And the same arbitrators do award that if the United 
States shall adopt dam C the company is entitled to $77,000 as 
compensation as aforesaid, subject to the right of said company to 
use the water in the pool above dam C as aforesaid. 3 

Fourth. That if the United States shall adopt plan fourth, then 
the company are legally entitled to the sum of fifteen thousand six 
hundred and ninety-two dollars as compensation as aforesaid. 

Fifth. And the arbitrators awarded the sum of $12,761.84 as the 
costs of the arbitration, which was paid and charged to the appro- 
priation for the completion of the Washington aqueduct. For all 
which, for greater.certainty, your complainant begs leave to refer at 
the hearing of the cause to the proceedings, submission, and award 
of said arbitrators. 

And your complainant further shows that said award was duly 
returned to and filed with said Secretary, and it was demanded of 
him by said company to decide and establish as to which of said 
dams the United States would adopt in completing its dam and 
water-works, but this the Secretary of the Interior declined to do, 
and said company demanded of him that he would carry out said 
award, and this he declined to do, sometimes pretending that the 
Attorney General had not passed upon the title, and sumetimes pre- 
tending that the Secretary of the Interior had no right to submit 
the matter to arbitration, and sometimes pretending that he had no 
appropriation from which to pay the award for either plan. 7 

And your complainant is informed and believes, and therefore 
avers, that the United States being a disputing party to said award, 
did not bring a bill in equity in the supreme court of the District 
of Columbia or in any other court within thirty days from the date 
of said award, or at any time, to set aside or modify it, and thus 
by ~ terms of the submission said award became conclusive and 
final. | 

And your complainant is informed and _ believes, and therefore 
avers, that notwithstanding no purchase of the land, water rights, 
and privileges of your complainant had been made by the United 
States, and no condemnation had thereof, and no judicial act of 
taking had been undertaken, and no provision by law or otherwise 
for the compensation of your complainant in the premises had been 
made, and no further acts done, save the abortive ones hereinbefore 
mentioned in pursuance of the act of assent of Maryland, that the 
United States might purchase said land and water rights, were had 
or done, and the United States had repudiated and set at naught 

an award of an arbitration, agreed to and sanctioned by its 
8 highest officers, and had refused to test the validity of its own 

doings in one of its own courts, in obedience to its own agree- 
ment, so as to enable your complainant to get the value of its land 
and water rights, occupied or to be occupied for public use, certain 
officers of the United States entered upon the lands and water rights 
of your complainant in the name of the United States, took posses- 
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sion of the same, which they have held and used even to the present 
day. / | 

And your complainant is informed and believes, and therefore 
avers, that in the year 1867 said officers of the United States, or 
some of them, from the moneys appropriated for the building and 
completion of the Washington aqueduct from the Maryland shore 
across the channel to Conn’s Island, did build a dam and abutted 
the same upon Conn’s Island, the land of your complainant, to stop 
the water of the Potomac river flowing in said channel, and to turn 
the same into the aqueduct to supply said District with water, there- 
by taking from said river and diverting the same down to the city 
of Washington a large portion of the water of said river, and ex- 
— upon said works to utilize said water many millions of dol- 
ars, in defiance of the joint resolution of Congress of December 
11th, 1841, which provides, among other things, “That no money 
shall be expended upon any land by any executive officer of the 
United States, unless the Attorney General has first examined and 
passed upon the title to the same,” which had not been done as to 
the land and water rights of your complainant, “ unless the submis- 
sion of said title to the board of arbitrators aforesaid, to be passed 
upon by said board, and their award thereon constituted a legal and 
valid title therein as against the United States.” 

And your complainant further shows that said dam so built 
across the channel from the Maryland shore to Conn’s Island was 
not built according to any one of the plans and specifications set 
out in the award of said arbitrators, but was built in another and 
different manner from either of the dams set forth in said award. 

And your complainant is informed and believes, and therefore 
avers, that after having exhausted every possible mode of redress 
which it was advised was open to it to get its rights in the prem- 
ises and reasonable compensation for the damages done to said lands 
and said water rights, and finding said dam so constructed was not 
of any very greater damage to your complainant than dam de- 
scribed as “plan No. 4,” felt constrained and obliged, in order to 
have a tribunal open to it wherein it could prosecute its claim 
against the United States, to waive the great wrong done to it and 
its rights, and bring a suit as for a legal taking of its property for 
public use by the United States, and an lalla promise for reason- 
able compensation therefor in the Court of Claims, and in its peti- 
tion, set up— 

I. Title to the land herein described. 

IT. — to the water rights attached and appurtenant to said 

and. wa 
9 III. The threat of the United States to build a dam and 
civert the water of said river. 

IV. The proceedings instituted by the United States for the con- 
demnation of said lands and water rights by a jury. 

V. The submission and proceedings by arbitration, and the award 
of said arbitrators and failure to bring suit thereon, as they were 
privileged to do by the terms of said submission. 
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VI. The fact found by the arbitrators that the title to the land and 
right to the water appertaining thereto was in vour complainant. 

VII. The fact that the United States had built said dam in part 
upon the land of your complainant and had diverted the water. 

VIII. The form of construction and height of said dam and the 
amount of water which flowed in the channel between the Maryland 
shore and Conn’s Island in the natural state of the river. 

IX. The amount of compensation and damages done to your com- 
plainant by the United States, as above shown. 

All these issues of fact and law were each fully, clearly, and spe- 
cifically set out in the petition tosaid Court of Claims, and were each 


‘and all specifically found by said Court in favor of your complain- 


ant in the several findings of fact in said cause, and a conclusion of 
law was reached by said Court that because of the taking of said 
land and water rights by the United States from your complainant 
it was entitled to damages, which were assessed by said Court at the 
sum of $15,692, from which said findings and judgment the United 
States : appealed to the Supreme Court of the United States, and said 
appeal was duly heard and considered by said Supreme Court and 
said judgment was affirmed. Your complainant avers that because 
thereof the United States, its officers, agents, servants, and privies, 
are estopped to deny, plead, or aver to the contrary of the facts so 
found and adjudged by said Courts. And for greater certainty as to 
said findings and. judgment your complainant prays leave to refer 
in the hearing of this cause to the records of the doings and proceed- 
ings of said Courts as if the same were herein fully set out. 

And your complainant avers that its constituents and stockholders 
were first incorporated by the Legislature of Virginia on the 4th day 
of February, 1839; that owing to certain defects in that act of incor- 
poration a new and more complete act, under which the present 
organization of the company was effected, was passed on the Ist day 
of May, 1852. 

The object and purpose of said company was for carrying on many 
branches of manufacture and improving the water power at the 
Great Falls of the Potomac river. And said company was also per- 
mitted, by an act of the Legislature of Maryland passed on the 9th 
day of March, 1848, to hold land, not exceeding 2,000 acres, in the 
State of Maryland, said act reciting that: “ Whereas the citizens’ of 
the county of Montgomery, in the State of Maryland, in common 
with the citizens of the county of Fairfax, in the State of Virginia, 
feel a deep interest in the success and prosperity of the Great Falls 

Manufacturing Company : 
10 That the amount of stock required by its charter was 

promptly subscribed and the company organized and com- 
menced business on the 19th day of November, 1853. At the time 
of the incorporation of the company, and at the time of its organiza- 
tion, there had been no attempt to take water from the Great Falls 
for the District of Columbia. The company named its location at 
the Great Falls “South Lowell,” and laid out a town there. There 
was no necessity of a canal to be built to use the water, as the un- 
used canal of the old Potomac Navigation Company was at hand to 
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be utilized at small expense. And there being a fall of seventy-five 
feet in the bed of the river, within halfa mile, there was no occa- 
sion to raise a head of water by a dam. 

But during the year 1853 surveys were being made by the United 


States looking to asupply of water to said District, but no decision 


looking to taking the water from Great Falls was reached of which 
any authoritative notice was given to the company until an applica- 
tion was made under an act of Maryland to allow the United States 
to take such land and water as it chose, passed in 1853, and which 
hung over the enterprise so that the company could not adopt any 
plan or sell any land or water power at the Great Falls, as the 
United States might have the same condemned at any moment. 
And how much the United States might condemn was wholly un- 
certain until the warrant of the proper officer of Montgomery 
county, Maryland, was served upon the company, stating “that 
the head or principal dam of the Washington aqueduct is intended 
to be constructed across the bed of the Potomac river, and also 
across an island in said river at or about thé Great Falls of said 
river named Conn’s or Bishop’s Island.” This warrant thus claimed 
the building of a dam across the river, the height: of which was 
not stated, nor did it state the quantity of water that “ would be 
required as of an absolute estate in perpetuity by the United States 
of America for the construction of said dam and the use of said 
aqueduct.” From that hour all the operations of: the company 
were paralyzed, because all the world was notified that the United 
States intended to take a portion of complainant’s land and all its 
water power. 

Afterwards, the taking through a jury being abortive, on the 20th 
of November, 1862, an agreement of submission was filed, as here- 
inbefore stated, and an award made thereon by the arbitrators 
awarding to the company $63,766 for the water taken and for the 
land necessary for a dam across the river, which would not take 
so much water as the present dam in process of construction, 
with means, through a bulk-head, on the Virginia shore, for use 
by the company of all the water not needed by the United States, 
which amount of water is shown by adjudication of the arbitrators 
and the Court of Claims to be two per cent. of the water of the 
river. 

And your complainant avers that the great advantage to your 
complainant of said award if the United States had been bound 

thereby would have been in the fact of its determination 
11 that your complainant could use ninety-eight per cent. of the 

water of the river in its legitimate manufacturing and com-- 
mercial enterprise without the interference of the United States, and 
far beyond any money value of the land and water taken. But 
although said award did bind the United States, as now adjudicated 
by the Court of Claims, yet it was set aside by the United States, by 
pretexts and acts disgraceful to individuals who should make use 


_of such in their own behalf. And the claim the United States nakes 


to all the water of the Potomac river at the Great Falls has been 
and still remains, with the threat to take the land without providing 
2—960 
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payment therefor, an unmeasurable and unendurable cloud upon 
the title of your complainant, rendering it, during all these years, 
and all future years, unless removed, valueless to your complainant, 
as well as to the States of Virginia and Maryland, who, aiding com- 
plainant’s enterprise, hoped to see “South Lowell” on the Potomac, 
as the enterprise was first named, more than rival in wealth and 
power its namesake in Massachusetts, now a city of more than 75,000 
inhabitants, engaged in manufacturing, and drawing all its wealth 
from that business, carried on by machinery driven by water power 
of but little more than one-third in extent to that which its name- 
sake, “South Lowell,” had for the foundation of its business, and 
which hope would have been realized had the officers of the United 
States been required by law, administered through the courts of the 
United, States, to exercise towards the said enterprise the same 
honesty and justice binding on all other persons. 

But now so it is, may it please your honors, that in the year 1882 
it became necessary, in the judgment of Congress, that a greater and 
further supply of water should be furnished to the District of Colum- 
bia, and section first of an act passed in said year, being chapter 294, 
entitled “An act to increase the water supply of the city of Washing- 
ton and for other purposes,” provided, among other things, “ That the 
Secretary of War shall make a survey and map of the'land necessary 
for a dam across the Potomac river at the Great Falls, including 
the land now occupied by the dam and the land required for the 
extension of said dam across Conn’s Island to and upon the Vir- 
ginia shore; aud when surveys and maps shall have been made 
the Secretary of War and the Attorney General of the United States 
shall proceed to acquire to and for the United States the outstand- 
ing title, if any, to said land and water rights, and when a map 
and survey are completed the Attorney General shall proceed to 
ascertain the owners of the lands embraced in the survey, and shall 
cause to be published for a space of thirty days in some one or more 
of the daily newspapers published in the District of Columbia a 
description of the entire tract of land embraced in the survey, 
with a notice that the same had been taken for the uses men- 
tioned in this act, and notifving all claimants to any portion of 
said premises to file within its period of publication in the Depart- 
ment of Justice a description of the tract or parcel of land claimed 

and a statement of its value as estimated by the claim- 
12 ant. On application of the Attorney General, the Chief Jus- 

tice of the Supreme Court of the District of Columbia shall 
appoint three persons, not in the employ of the Government or re- 
lated to the claimants, to act as appraisers, whose duty it shall be, 
upon receiving from the Attorney General a description of any tract 
or parcel, the ownership of which is claimed separately, to fairly 
and justly value the same and report such valuation to the Attor- 
ney General, who thereupon shall, upon being satisfied as to the 
title to the same, cause to be offered to the owner or owners the 
amount fixed by the appraisers as the value thereof, and if the offer 
be accepted then, upon the executicn of a deed to the United States 
in form satisfactory to the Attorney General, the Secretary of War 
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shall pay the amount to such owner or owners from the appropria- 
tions made therefor in this act. And it is further provided that 
any corporation having any estate or interest in any of the lands 
embraced in said survey and map who shall for any reason not 
have been tendered payment therefor, as above provided, or who 
shall decline to accept the amount tendered therefor, and any per- 
son who by reason of the taking of said land, or by the construction 
of the works hereinafter directed to be oR shall be directly 
injured in any property right, may at any time within one year 
from the publication of notice from the Attorney General, as above 
provided, file a petition in the Court of Claims of the United States 
setting forth his right, title,and the amount claimed by him as 
damages for the property taken or injuries sustained.” * * = * 
“ Judgments in favor of such claimants shall be paid as other judg- 
ments of said Court are now directed to be paid.” * * = * 

“All claims for value or damages shall, * * * unless a peti- 
tion for the recovery thereof be tiled within one year from the date 
of the first publication of notice by the Attorney General, as above 
directed, be forever barred.” * * * , 

“Upon the publication of the notice as above directed, the Secre- 
tarv of War may take possession of the premises embraced in the 
survey and map and proceed with the constructions herein author- 
ized, and upon payment being made therefor, or without payment, 
upon the expiration of the times above limited, without the filing of 
a petition, an absolute title to the premises shall vest in the United 
Sate” * * -9 

Again, that the Secretary of War “complete the dam at Great 
Falls to the level of 148 feet above tide and extend the same at that 


level across Conn’s Island to the Virginia shore.” 
* * * * * _ * 


“The following sums of money are hereby appropriated to pay 


for water rights and land necessary to extend dam at Great Falls to 


the Virginia shore, $45,000 ; 
“For work and material to complete the dam at Great Falls to the 
level of 148 feet above tide and extend the same to the Virginia shore, 
$145,151.” (Act of July 15, 1882.) 
13 And your complainant is informed and believes, and there- 
fore avers, that, in accordance with the provisions of said act, 
the Secretary of War did tot cause to be made asurvey and map of 
the “land necessary for a dam across the Potomac river at the Great 
Falls, including the land now occupied by the dam and the land 
required for the extension of said dam across Conn’s Island to the 
Virginia shore, sufficient with any degree of accuracy, as such sur- 
vey should have been made, to be the foundation of passing the title 
to the land and water rights of your complainant necessary to be 
taken for the purposes of said act. 

And your complainant is informed and believes, and therefore 
avers, that when imperfect maps without survey had been traced, 
which were the only maps made of said lands shown to your coin- 

lainant, the Secretary of War and the Attorney General of the 
United States did not proceed to “acquire to and for the United 
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States the outstanding title to said land and water rights of your 
complainant, which said rights and title both the Secretary of War 
and the Attorney General knew existed from information furnished 
them by your complainant; and your complainant offered to sell 
said land and water rights to the United States, at a fair valuation 
by appraisers, to be appointed mutually between the parties, which 
said offer was communicated to the Attorney General of the United 
States by the President of the Great Falls Manufacturing Company 
soon after the passage of said act. ; 

And your complainant is informed and believes, and therefore 
avers, that upon said offer not being accepted by the Attorney Gen- 
eral and the Secretary of War, on the fifteenth of January, 1883, 
said company offered to convey to the United States all rights men- 
tioned and awarded in the second paragraph or award, hereinbefore 
set out, as to dam A, wherein sixty-three thousand seven hundred 
and sixty-six dollars were awarded to your complainant for com- 
pensation for the taking, according to that plan, provided your 
complainant might lawfully build and maintain a canal and bulk- 
head across and upon the land of the United States on the Virginia 
shore of the Potomac, so as to use the water in the pool above the 
dam “A,” subject to the superior right of the United States to use 
the water in the aqueduct in the manner and to the extent shown 
by the specifications of said dam A and its corresponding operations, 
for forty-five thousand dollars, appropriated by Congress to purchase 
said water rights and land, provided the United States would build 
said bulk-head mentioned in said award and specification, and con- 
nect the same with the old canal, so that your complainant could 
use the water of seid river not needed by the United States for the 
purposes of said act. | | 

And your complainant is informed and believes, and therefore 
avers, that the difference between the $45,000, the consideration 
money for deeding said rights and land to the United States, and the 
sum of sixty-three thousand seven hundred and sixty-six dollars, 
awarded by the arbitrators for the use by the United States of said 
land and water rights required for said dam A, would have been more 

than sufficient to have made the changes proposed by your 
14 complainant in the dam which the United States are now 

building. But your complainant is informed and believes, 
and therefore avers, that the Attorney General and Secretary of War 
never made any answer to the proposition of your complainant, ex- 
cept to inform your complainant that said company had no water 
rights whatever. And your complainant is informed and _ believes, 
and therefore avers. that there was no need, nor was it the intention 
of said act, to take said land and water rights of your complainant 
by condemnation, as your complainant was ready and anxious to 
allow the United States to acquire such land and water rights as the 
United States desired to buy, at any rate or price to be fixed by any 
tribunal whatsoever, the parties not agreeing concerning the same, 
if the United States would permit your complainant to use the re- 
maining water of the river not taken or necessary to be taken by the 
United States for the purposes of said act, because said action of the 
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United States would have !eft the.remaining water belonging to your 
complainant free to be sold in the market to whomsoever might de- 
sire to buy it, together with the land of your complainant, to be used 
with the water, both would have sold at a great price if your com- 
plainant’s property could have thus been relieved from the oppres- 
sive, unjust, and burdensome interference at the hands of the officers 
of the United States, which had been upon the property of your 
complainant, overshadowing it like a nightmare, blinding everybody 
to its value during more than a generation of men. 

And your complainant is informed and believes, and therefore 
avers, that the proposed acquiring of water rights and land for the 
purposes of a dam, as the same is described in the published notice 
of the Attorney General on the 20th of August, 1883, is not other 
and different but substantially the same as the dam “A,” the plan 
of which was submitted to arbitration, and by said arbitration com- 
pensation was awarded to your complainant for the land and water | 
rights taken and to be taken for the purpose in the sum of $63,766.00, 
together with the right of the complainant to use the remainder of 
the water not taken under said plan by means of proper canal and 
bulk-head appliances on the Virginia shore of the river. 

And your complainant is informed and believes, and therefore 
avers, that the Secretary of War and the Attorney General of the 
United States, claiming to act under and according to the provisions 
of said act to increase the supply of water to the city of Washing- 
ton and for other purposes, did not proceed to act in accordance 
therewith or do the things requisite to enable said lands to be taken 
by the United States under the exercise of the right of eminent do- 
main by the omission to do certain acts required to be done before 
said taking, and omitting to do the acts necessary for the legal tak- 
ing of said lands and protecting the rights of your complainant and 
securing to it reasonable compensation for the property taken, as 
required by the Constitution of the United States. 

I. They did not “proceed to acquire to and for the United 
15 States the outstanding title to said lands and water rights” 
of your complainant. 
_ II. They resorted to condemnation of said lands and water rights 
when it was unnecessary so to do, and without notifying or calling 
on your complainant to consent to the acquiring said lands and 
water rights to and for the United States. 

III. The Attorney General did not proceed before condemnation 
was attempted to ascertain the owners or claimants of said lands of 
your complainant. 

IV. No survey or description of the water rights attempted to be 
condemned was made, or published or inserted in any newspaper, 
as a proceeding precedent to said condemnation, nor was any deter- 
mination arrived at by said Attorney General or by any other per- 
son as to the amount of said water rights or water in said river 
which was to be condemned, nor did he give notice as to how much 
water was to be so taken by condemnation—whether a part or the 
whole of said river, so that the appraisers of the value thereof, pro- 
vided for by said act, could not appraise the water to be taken. On 
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the contrary, the only claim made by said Atterney General as to 
said land and water rights, or notified to your complainant, by pub- 
lication or otherwise, was contained in a newspaper publication in 
the words and figures following : 

“In addition to acquiring to and for the U.S. (sic) any outstand- 
ing title to these lands at the Great Falls, it is also proposed to ac- 
quire all water rights implied in the possession of the same or 
needed for purposes contemplated by the act under which these pro- 
ceedings are taken.” 

“The map of the surveys (in three tracings) required for the uses 
enumerated in the above-named act of 1882, ch. 294, may be seen at 
this Department by all claimants to any portion of said premises.” 

And your complainant says there is no intimation in said publi- 
cation that said Attorney General and said Secretary of War were 
resorting to condemnation of said water rights or the land of your 
complainant at the Great Falls, because, your complainant says, by 
the very terms of said publication it was notified not that its lands 
and water rights were to be condemned, but that, “In addition to 
acquiring to and for the U.S. (sic) any outstanding title to the lands 
at the Great Falls, it is also proposed to acquire all water rights im- 
plied in the possession of the same or needed for purposes contem- 
plated by the act under which these proceedings are taken.” 

VII. And your complainant was misled by said notice as_ to 
whether it was intended to condemn its said land and water rights, 
whereas the notice required by said act, when 1t became necessary to 
resort to condemnation of lands and water rights, must “Give a 
description of the tract or tracts of land embraced in the survey, 
with notice that the same has been taken for the uses mentioned in 

this act,” thus notifying all claimants to any portion of said 
16 premises to file within its period of publication in the Depart- 

ment of Justice a description of the tract or parcel claimed 
and a statement of its value as estimated by the claimant. 

And your complainant avers that it was impossible to comply 
with such notice as was given, or give any description of water or 
water rights taken, which those taking had never described, even by 
specifying the quantity of water they desired to take during a given 
time, which is the usual and customary mode when water is to be 
diverted from a stream or river for a public use—that is to say, so 
many gallons or cubic feet by the minute, the hour, or the day. 

And your complainant says that it was quite as impossible for it 
to comply with the statute under such a notice “by filing a state- 
ment of the value, estimated by the claimant,” of an unknown 
quantity of water, which the Attorney General proposed to acquire. 

And your complainant avers that it was also left uninformed as to 
the intention of the Attorney General in publishing said notice as 
a notice of condemnation of said land, because that your complain- 
ant saw in and by said notice that the Attorney General proposed to 
take and acquire title to the spring lot belonging to the United 
States, containing about four-tenths acres, and also that it was pro- 
posed to hold and acquire title to the lot on which the gate-house at 
the Great Falls now stands, containing about one-fifth of an acre ; 
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and as your complainant fully believes that said gate-house lot was 
the property of the United States in fee, as the United States, to the 
complainant’s certain knowledge, had occupied it for more than 
twenty-five years as its own, your complainant could not believe that 
the Attorney General of the United States could publish in a news- 
paper in the District of Columbia that he had taken by condemna- 
tion land of the United States from the United states, proposing to 
acquire title thereto for the United States. 

And your complainant is informed and believes, and therefore 
avers, that the Attorney General, although he applied to the Chief 
Justice for the appointment of three persons to act as appraisers, as 
provided in said act, did not give them any description of ary tract 
of land, the ownership of which is claimed severally, belonging to 
your complainant, that said appraisers might fairly and justly value 
the same, or any water rights, or intimation of water to be taken, nor 
did said appraisers value either land or water rights belonging to 
your complainant, nor has any amount been offered to your com- 
plainant therefor. 

And your complainant is informed and believes, and therefore 
avers, that no proper, legal steps, as required by statute, were duly 
taken by said Attorney General and Secretary of War, or either of 
them, or have been by their successors, or either of them, in said 
offices, which are requisite and necessary for the condemnation of 
said lands, or taking the same in due manner and form for public 
use, or for making compensation or causing compensation to be made 

therefor to your complainant. 
17 And your complainant is also informed and believes, and 
- therefore avers, that your complainant waited after several 
applications, both verbally and in writing, by its chief executive 
officer, made to said Attorney General and Secretary of War, till 
the last day before the expiration of the year limited by said act 
in which claims might be filed for damages under said act in the 
Court of Claims, hoping and expecting some steps might be taken 
by which the land and water rights belonging to your complainant 
might be legally taken by the United States in such form that your 
complainant might obtain reasonable compensation for its property 
taken; and nothing being done, from great caution and fear lest the 
complainant might lose all benefit of any provision of said act by 
limitation, it then filed a petition setting forth its claim in order to 
save the rights of your complainant, and for no other purpose what- 
ever; and your complainant protests that it believes that no suffi- 
cient steps have been taken in this regard to give said Courtof Claims 
jurisdiction in the premises, because your complainant says ull said 
acts of said Attorney General and Secretary of War and other ser- 
vants of themselves and the United States in and about said lands 
and in the premises were not justified by act of Congress, and there- 
fore are simple trespasses and wrongs done to your complainant, 
because of which, and the injuries inflicted thereby, said Court of 

Claims has no jurisdiction whatever. 
And your complainant is informed and believes, and therefore 
avers, that although no notice of any taking has been given in the 
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manner prescribed by law, and although no act has been done which 
would justify him in so doing, the Secretary of War in the year 
1883, by his servants and agents, wrongfully took possession of the 
lands of your complainant, claiming to have done so in behalf of 
the United States, in the State of Maryland and in Virginia, which 
land was not within any description made, surveyed, or traced by 
the Secretary of War, and has used said land for the purpose of con- 
structing a dam along a portion of said land across Conn’s Island and 
over said river to the Virginia shore, and has built a large portion 
of said dam by means of his said servants and agents without mak- 
ing any bulk-head in said dam or any provision whatever by which 
your complainant can use any portion of the water for manufactur- 
ing or other valuable purposes, as was awarded by the arbitrators 
in their award as aforesaid in favor of your complainants, the dam 
to be constructed after the manner of plan A. 

And your complainant is informed-and_ believes, and therefore 
avers, that the War Department of the United States has occupied 
said land with a force sufficient to prevent any opposition cf your 
complainant to its acts and doing or the acts and doings of its ser- 
vants, agents, and employees without a breach of the peace of the 
State of Maryland. 3 es 

And your complainant is informed and believes, and therefore 
avers, that there had been established at Washington a bench-mark 

upon or near the foundation of the Capitol at or about the 
18 time of its construction, showing the height of the mean tide 

at Washington, and that from said bench-mark, for a great 
many years, all levels of public works having any reference to the 
tide have been measured, and whenever, heretofore, a height has been 
prescribed by law or regulation in carrying on public works, that 
the same should be so many feet above or below tide water or tide 
or mean tide, such works have always been made or constructed 
with reference to said bench-mark as showing the mean tide, and 
that heretofore in the measurement and engineering had and done 
in relation to the height of the dam and other portions of said water- 


works all measurements have had reference to the mean tide shown) 


Dy said bench-mark, which has been thus fixed as astandard of the 
tide. | 

And your complainant supposed and _ believed, and still supposes 
and believes, and therefore avers, that when Congress, in said act, 
appropriated money in the words following: “ For work and mate- 
rial to complete the dam at Great Falls to the level of 148 feet above 
tide and extend the same to the Virginia shore, one hundred and 
forty-five thousand one hundred and fifty-one dollars,” that the words 
“to the levei of 148 feet above tide” had reference, were equiva- 
lent to, and not different from, an enactment that the dam was to be 
at a level of 148 feet above said mean tide shown by the bench-mark 
aforesaid and no higher ; but your complainant is informed and be- 
lieves that the servants and agents of the United States and of these 
defendants, who are building said dam, mean and intend to build, 
and are building, the same to a greater height than one hundred and 
forty-eight feet above said mean tide, claiming that the word “ tide” 


en pneerraten 


Pte > * : ct. fot 3 
es oe 5 ho ae roe " = By PP ee en So ae a 
ro Re See tg pt Po SCe Mg ee ee ee ooh. S\ vis Soe? 
: Tees esas eee eS ee ee ee sat 
: : ad ye 4 
* 


AUGUSTUS H. GARLAND, ATTORNEY GENERAL, &¢., ET AL. 17 


y in said act may be construed to require said 148 feet to:be so much 
above the highest tide at said Washington. 3 

And your complainant is informed and believes, and therefore 
avers, that the building of the dam to the height at which it is now 
being built, even if it were only 148 feet above mean tide, would 
| flow back water over and upon the lands of your complainant above 

set forth, to the damage of your complainant, but, if built any higher, 
| will entirely cover with water large portions of your complainant’s 
| lands, without any sanction of law or right whatever so to do. 
- And your complainant is informed and believes, and therefore 
avers, that even if the provisions of said act were ever so strictly 
followed by said Attorney General and said Secretary of War and 
the servants and agents, and their acts done in the premises in strict 
accordance therewith, yet their said acts and doings, as regards your 
complainant, would not be justified in law, because said act is un- 
constitutional and void in its provisions in these: 

I. Said act makes no provisions by which reasonable compensa- 
tion for the property taken for public use under its provisions can 
be constitutionally and lawfully adjusted and determined. 

II. It does not provide that the compensation in its amount shall 
be ascertained by a verdict of a jury, which is a constitutional right 

of your complainant. 


19 III. The act has provided that whatever wrong and injury 
may be done to your complainant in carrying on this public 
i es work, or in taking its land and water for such purpose of public use, 


that the only tribunal to which your complainant is compelled to 
have recourse for the adjudication of its rights is the Court of Claims, 
which is a court unknown to the Constitution, being neither a court 
of equity, such as was known to our ancestors at the time of the rati- 
fication of the Constitution, nora court of common law, as said Court 
does not proceed, by its constitution, in the determination of cases 
according to the rules of the common law as known and _ practiced 
at the time aforesaid. 

1V. That said Court of Claims is not other and different from a 
board of referees constituted by one party to hear and determine 
such cases as another party will consent tosubmit to Judgment there- 
by,and even such judgment is not authoritative or binding against 
< the party that chooses the board of referees. In addition to this said 
act makes a limitation on the power of the referees to enforce any 
| judgment against the United States, because it enacts that Judgments 

G of these referees to whom the act compels those whose property is 
| taken for public use alone to resort. shall be paid as other judgments 
of said board of referees are to be paid, only when the judgment 
debtor pleases to pay them—w. ¢., pleases to make an appropriation 
for that purpose. 

V. In this, that the act directs property to be taken and entered 
upon, and the owner dispossessed therefrom, without any provision 
by which the compensation for taking said property can be paid, and 
this is done when neither the act nor the surrounding facts show 
any need of haste in so doing or any necessity which requires that 
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property be taken until after an appropriation at least has been 
made for compensation for so doing. 

And your complainant is informed and believes, and therefore 
avers, that it is the purpose and intention of the defendants and 
those acting with and for them to proceed with said work on said 
dam, and to take all the water of said river and a _ portion, not yet 
detined, of the land of your complainant, without any further pay- 
ment or provision or action to enable your complainant to get its 
just rights other and different from that which was done and made 
by the former aforesaid Attorney General and Secretary of War, 
their agents and servants. 

All which acts, doings, and omissions to do by said defendants 
and their several agents and servants are for the manifest injury, 
detriment, and wrong to your complainant, and cannot be remedied 
by the rules of the common law, but are cognizable in equity ; now 
therefore 

May it please your honors: 


I. To grant tothe Great Falls Manufacturing Company, your com- - 


plainant, a writ of summons, issuing from this honorable court under 
the seal thereof, directed to said defendants, the said Augustus H. 

Garland, Attorney General of the United States William C. 
20 Endicott, Secretary of War of the United States; Garrett J. 

Lydecker, George B. Chittenden, and Samuel H. Chittenden, 
and to each of them, under a penalty therein set forth, to make an- 
swer to the complaint of your complainant and to each allegation 
of wrong done your complainant, therein set forth as fully, particu- 
larly, and distinetly as if thereunto specifically interrogated, and to 
stand to, abide by, and perform each and every order, judgment, 
and decree of this court until duly and lawfully by the order of this 
court dismissed therefrom. 


II. And, further, may it please your honors, to issue a writ of in- 
junction issuing from this court enjoining and restraining said de- 
fendants, and each of them, from further occupying said premises 
and said land of your complainant, or dispossessing and _ ejecting 
your complainant therefrom and from making or building any 
structure on said land of your complainant, or in any way hinder- 
ing or interfering with the natural flow of the water between Conn’s 
Island and the Virginia shore of said river, so that said water may 
continue to run as it has been accustomed to run. 


III. That this honorable court, by a definite order and decree in 
the premises, will direct and command said defendants, and each of 
them, to remove and cause to be removed each and every building, 
structure, dam, and embankment heretofore erected by said defend- 
ants, or cither of them, or by any other officer of the United States 
i in their behalf in the premises on July 15, 1882, the date of 
said-act. 


IV. And your complainant further prays that if it shall appear 
that any land has been taken lawfully by said defendants, or either 
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of them, and, together with the water rights condemned to and for 

half of the United States, by reason of acts done or 
promoted by said defendants, or either of them, that your honors 
will frame issues in the decision whereof, by a jury, there can be ° 
constitutionally and legally determined the extent of land so taken 
and condemned and the quantity of water, the property of your 
complainant, that have been or shall be taken by the United States 
for the District of Columbia, and in how much your complainant 
has been damnified and how much and what ought to be paid to it 
for its property so taken to a public use, and that your honorable 
court will give your complainant judgment for the sum so found by 
said jury. 


V. And that the court, by a definitive order and decree, will re- 
strain and prohibit all persons claiming to act for or on behalf of 
the United States from occupying or in any way interfering with 
said lands and water rights until the amount of said judgment shall 
have been paid to your complainant, or tendered to it, or paid into 
the registry of this honorable court for your complainant’s use. 


VI. And your complainant further prays that this honorable court 
by a definitive order and decree shall remove and dispel the cloud 
made by the defendant’s claiming to act in behalf of the United 
States upon the title of your complainant to the aforesaid lands and 

water rights wherein the exact amount of water lawfully 
21 taken by the United States from your complainants shall be 

defined, settled, and adjudged, and the height to which a dam 
may be made shall be fixed and determined and wherein the proper 
form, capacity, strength, and manner of construction of a bulk-head 
or other proper flumes or head races shall be made and kept in re- 
pair by said United States, whereby the surplus of overflow of water, 
subject to the superior right of the United States, may be taken and 
drawn from the pool made by the United States for the use of your 
complainant, so that it may draw and use said surplus water in 
severalty, with proper rights of way to said bulk-head along and 
over the lands of said United States on the Virginia side of said 
river. 

And for such other and further relief in the premises as to equity 
and justice shall seem meet. : 

[Seal Great Falls Manufacturing Co., Potomac, Fairfax Co., Va.] 


GREAT FALLS MANUFACTURING 
COMPANY, 
By BENJ. F. BUTLER, Its President. 
DistRIcT OF COLUMBIA, 88: 
I, Benjamin F. Butler, make oath that I have read the bill of com- 


' plaint by me above subscribed and know the contents thereof, and 


that the matters and things therein set forth and averred on knowl- 


edge are true, and those set forth on information and belief I believe 


to be true. 
BENJ. F. BUTLER. 
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Subscribed and sworn to before me this 16th day of April, 1885. 
[Seal Jno. W. Parsons, Notary Public, District of Columbia. ] 


JNO. W. PARSONS, 
Notary Public, D. C. 
GEORGE M. ROBESON, 
BENJ. F. BUTLER, 
O. D. BARRETT, 
Of Co unsel. 


=. Order for Hearing. 
In the United States Cireuit Court for the District of Maryland. 
Equity. 


Tue Great Farts MANuracturinG Conpany, Complainant. 
against 


Avaustus H. GarLAnb, U. S. Attorney General; Wintiam C. Es- 
dicott, U.S. Secretary of War ; Garrett J. Lydecker, George B. Chit- 
tenden, and Samuel H. Chittenden, Defendants. 


This cause came on for hearing at the present term on complain- 
ant’s motion for an injunction, and the same naving been agued by 
counsel for complainant and considered by the court, it is this sixth 
day of May, eighteen hundred and eighty-five, ordered that the de- 
fendants, Augustus H. Garland, William C. Endicott, Garrett J. 
Lydecker, George B. Chittenden, Samuel H. Chittenden, and each of 
them, show cause in this court on the twenty-seventh day of May, 
eighteen hundred and eighty-five, at 10 o'clock a. m., or as soon 
thereafter as counsel can be heard, why an injunction shall not be 
issued restraining them, and each of them, in accordance with the 
prayers of complainant’s bill, provided that said defendants be served, 

on or before the eleventh day of May, eighteen hundred and 
23 eighty-five, each with a certified copy of this order and a 
| certified copy of the bill of complaint filed in this cause. 


by the court: 
HUGH L. BOND, 
Cr. Judge. 


Subpoena. 


Tue Unitep STATES OF AMERICA, 
District of Maryland, 


To Augustus H. Garland, ON General of the United States ; 
William C. Endicott, Secretary of War of the United States; Gar- 
rett J. Lydecker, George B. Chittenden, and Samuel H. Chitten- 
den, Greeting: 


You are hereby commanded that, all excuses and delays set aside, 
you be and appear at the clerk’s office of the circuit court of the 
United States for the fourth circuit in and for the district of Mary- 
land on the first Monday in June next to answer unto the bill of 
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complaint of The Great Falls Manufacturing Company in 
24 said court exhibited against you. Hereof you are not to fail 
at your peril; and have you then and there this writ. 


Witness the Honorable Morrison R. Waite, Chief Justice of our 
Supreme Court, the 5th day of May, in the year of our Lord 1885. 
Issued 5 day of May, 1885. 
[L.s.] _ | JAS. W. CHEW, Clerk. 


MrEMoRANDUM.—The defendants are required to enter their ap- 
pearance in the suit, in the clerk’s office, on or before the first Mon- 
day of June next; otherwise the bill may be taken pro confesso. 


(MrEMoRANDUM.—Five certified copics of the bill and order were 
sent with the subpoena, to be left with the defendants.) 


Marshal’s Return. 


“Summoned George B. Chittenden, and copy of bill and order left 
May 8th, at 11 a.m., 1885. Other defendants non est. J. M. Me- 
Clintock, U. S. Marshal.” 


25 Affidavit of Service. Filed 7th May, 1885. 
In the United States Circuit Court of the District of Maryland. 
Tue Great Fatts MANUFACTURING Company, Complainant, 
against | 
Avuaustus H. GARLAND, U.S. Attorney General; WiiiraMm C. Enpr- 


cott, U.S. Secretary of War; Garrett J. Lydecker, George B. Chit- 
tenden, and Samuel H. Chittenden, Defendants. 


DistrRICcT OF COLUMBIA, 3s: 


I, O. D. Barrett, make oath that I have this day served a certified 
copy of the biil of complaint filed in the above-entitled cause, and a 
certified copy of the order passed therein, on the sixth day of May, 
eighteen hundred and eighty-five, as provided by the terms of said 
order, on the defendants, Augustus H. Garland, U. S. Attorney Gen- 
eral; William C. Endicott, U.S. Secretary of War, and Samuel H. | 
Chittenden; that said service was made on said defendants in the 

city of Washington, D. C., on this seventh day of May, 
26 eighteen hundred and eighty-five. 
O. D. BARRETT. 


Subscribed and sworn to before me this seventh day of May, 
eighteen hundred and eighty-five. 


[L. s.] JNO. W. PARSONS, 
3 Notary Public, D. C. 
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Affidavit of Service. Filed 12th May,.188o. 
In the United States Circuit Court for the District of Maryland. 


THE GREAT FAaLts MANUFACTURING Company, Complainant, 
against — 
Avuaustus H. Garnianp, U. S: Attorney General; WILLIAM C. En- 
dicott, U. S. Secretary of War; Garrett J. Lydecker, George B. 
Chittenden, and Samuel H. Chittenden, Defendants. 


District OF CoLUMBIA, 88: 


27 I,.O. D. Barrett, make oath that I have this day served a 

_ certified copy of the bill of complaint filed in the above-en- 
titled cause, and a certified copy of the order passed therein, on 
the sixth day of May, eighteen hundred and eighty-five, as provided 
by the terms of said order, on the defendant, Garrett J. Lydecker; 
that said service was made on said defendants in the city of Wash- 
ington, D. C., on this eleventh day of May, eighteen hundred and 


eighty-five. 
O. D. BARRETT. 


Subscribed and sworn to before me this eleventh day of May, 
eighteen hundred and eighty “*s. - 
[L. s.] | JNO. W. PARSONS, | 
Notary Public, D. C. 


On the 28th May, 1885, the Honorable John Goode, Solicitor 
General of the United States, appears for all the defendants who 
have been served with copy of the bill and order for the purpose of 
resisting the motion for injunction. 


28 Affidavit of Garrett J. Lydecker. Filed 28th May, 18835. 


In the Circuit Court of the United States for the District of Mary- 
land. 


Tue GREAT FaALts MANUFACTURING COMPANY 
vs. 
Avuaustus H. GARLAND e¢ al. 


Before me, a notary public in and for the city of Washington, Dis- 
trict of Columbia, personally appeared Garrett J. Lydecker, who, 
being duly sworn, says that he, with George B. Chittenden and 
Samuel H. Chittenden, defendants, were served with copies of plain- 
tiff’s bill and of the rule of court to show cause why the injunction 
prayed: for should not issue, and since receiving said copies he has 
not been able to make full and detailed answer to all the allegations 
contained in said bill, but in response to so much thereof as he is 
advised is material and relevant to the questions involved in this 
motion this affiant says as follows: 

He did, in pursuance of an act of Congress providing for the 
increase of the water supply of the city of Washington and for other 
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purposes, approved July 15th, 1882, after being duly assigned to the 
charge of the work contemplated by said act, and under the direc- 
tions of the Secretary of War, cause to be made a survey and map 

of the land necessary for a dam across the Potomac river at 
29 the Great Falls, including the land now occupied by the dam 

and the land required for the extension of the said dam across 
Conn’s Island to and upon the Virginia shore, and that such survey 
was made with all accuracy required as a foundation for passing title 
to any land or water rights taken for the purposes of the act afore- 
said, and the map of the survey aforesaid was forwarded to the Sec- 
retary of War and by him transmitted to the Attorney General of 
the United States for such further action as was called for by the act 
of Congress hereinbefore mentioned, in pursuance of which substan- 
tial notice was given, by publication in one or more of the dail 
newspapers published in the District of Columbia, that the lands 
indicated on the maps and water rights appurtenant thereto had 
been taken for the contemplated purposes. 

Your affiant also says that in further execution of the duties itn-' 
posed upon him he did, as the representative of the United States, on 
the 7th day of November, 1883, enter into contract with the defend- 
ants, George B. Chittenden and Samuel H. Chittenden, under the 
firm name of Chittenden Bros., for the completion by them of the 
dam at Great Falls to the level of 148 feet above tide and its exten- 
sion at that level across Conn’s Island to the Virginia shore. Under 
the operations of said contract affiant has already paid to the con- 
tractors for work on the extension ot the dam the sum of $67,467.78, 
of which sum not less than $40,000 is for work done in the so-called 

Virginia channel of the Potomac river, and there is further 
30 due to the said contractors a retain fund of $6,750, which can- 

not be paid until their work is finished. The most difficult 
part of the work, involving the construction of about 100 feet of the 
dam covering the deepest portion of the Virginia channel, is now in 
progress, and to that end the said contractors have expended at 
least $20,000 in building coffer-dams and other auxiliary structures, 
all of which must be lost to them if they are prevented from com- 
pleting their work during the present season, and they have only 
now placed themselves in readiness for this work after a suspension 
of all operations during the past winter and early spring monthe. 
The said contractors have also a considerable force of men em- 
ployed on the dam, in the stone quarry, and in the transportation 
of stone to the site of the dam, all of whom must be suddenly thrown 
out of employment if the work should be summarily suspended. 

Affiant further says that the construction of this dam is a vital 
part of the project for increasing the water supply of the city of 
Washington, which includes, in addition, the extension of the Wash- 
ington aqueduct and the construction of a new reservoir, all of 
which work is now in progress, and the cost of which has aggre- 
gated, to date, the sum of $1,055,225. It is a matter of the highest 
yublic interest that this great work should be completed at the ear- 
iest date possible. 

And affiant further says that it is in no manner proposed to take 
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all the water of the Potomac river, as averred by complain- 
ol ant; that the flow of said river at its lowest reported stage is 

1,063 cubic feet per second, or 787,033,057 gallons in 24 
hours; whereas the capacity of the Washington aqueduct, running 
full, is only 85,000,000 gallons in 24 hours, so that only about 103 
per cent. of the least flow of the river can be drawn off by the said 
aqueduct; nevertheless, affiant has always understood that the 
United States, by virtue of its present and heretofore existing pro- 
prietary rights on the Virginia and Maryland shores, is entitled to 
50 per cent. of the river’s flow and dynamic power. 

G. J. LYDECKER. 


Sworn and subscribed before me this 27th day of May, 1885. 
iii. | JAS. M. EWING, 
Notary Public. 
{ Ex. Doc. 


SENATE. 


32 48th Congress, 
No. 43. 


2d. Session. 
Letter from the Attorney General, 


Transmitting, in response to Senate resolution, January 20, 1885, 
the proceedings under the act of Congress approved July,15, 1882, 
for increasing the water supply of the city of Washington. Filed 
28 May, 1855. : 

January 22, 1885. Referred to the Committee on the District of 

Columbia and orilered to be printed. 


DEPARTMENT OF JUSTICE, WASHINGTON, January 20, 1885. 


Sir: Ihave the honor to make report of the proceedings under 
the act of Congress approved July 15, 1882, entitled “ An aet to in- 
crease the water supply of the city of Washington, and for other 
purposes,” as follows: : 

On the 17th August, 1888, I received from the Secretary of Wara 
description of the land deemed by him necessary to extend the 
Washington aqueduct from its present eastern terminus to the 
high ground north of Washington, near Sixth street extended, and 
of the land necessary for a reservoir at that point, and of the land 
necessary for a dam across the Potomac river at Great Falls, in- 
cluding the land now occupied by the dam and the land required 
for the extension of said dam across Conn's Island to and upon the 
Virginia shore, and also of the land on which the gate-house at 
Great Falls stands, together with maps and surveys. Thereupon, 
commencing on the 21st August, 1883, I published for thirty days 
in three daily papers of the District of Columbia the description so 


transmitted, with a notice that the same had been taken for the pur- 


poses mentioned in the act, and notifying all claimants to any por- 
tion of said premises to file, within the period of publication, in the 
Department of Justice, a description of the tract or parcel claimed, 
and a statement of its value as estimated by the claimant. A copy 
of this notice is hereto appended. The claims thus filed were trans- 
mitted to the Secretary of War to ascertain whether they were suffi- 
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ciently definite in their descriptions to be capable of location on the 
ground. As fast as the same were located by the officers of the War 
Department, upon the original or amended descriptions, I requested 
Matthew G. Emery, Thomas J. Fisher, and Brainard H.:-Warner, 
appraisers, appointed January 15, 1884, upon my application, by 
the chief justice of the District of Columbia, to fairly arid justly 
value the same, without reference to the value of the lands for the 
uses for which they were taken, and report such valuation to me. 
Upon receipt of the valuations I invited the claimants to sub- 
oo mit to me an abstract or chain of title. In the cases where 
this valuation was acceptable to the claimant and the title 
was satisfactory to me, I sent to the Secretary of War the several 
deeds executed by claimants, with the statement that upon payment 
of the consideration (the amount fixed by the appraisers) the deed 
of conveyance would assure to the United States a valid title. 
The following are the claims thus completed : 


Mrs. Mary M. C. Seiler, part of lot 18, block 16, in the Howard 
University subdivision; consideration, $1,540; deed dated April 
30, 1884. Qpinion May 1, 1884; subject to an incumbrance. 

Mrs. Kate C. Dowling, part of lot 14, block 11,in Howard Uni- 
versity subdivision ; consideration, $1,088 ; deed dated May 2, 1884. 
Opinion May 2, 1884; good title. 

Mrs. Margaret Finn Hallig, part of lot 14, block 11, Howard 
University subdivision ; consideration, $2,465; deed dated May 8, 
1874. Opinion May 16, 1884; title good, subject to incumbrance. 

Ella L. Thomas and Matilda Stanton, part of lot 12, block 16, 
Howard University subdivision ; consideration, $1,175; deed dated 
May 7, 1884. Opinion May 21, 18384; title good. 

Charles M. McKenney, part of lot 18, block 16, Howard Univer- 
sity subdivision; consideration, $935; deed dated May 22, 1884. 
Opinion May 24, 1884; title good. 

Charles B. Purvis, part of lot 6, block 23, Howard University sub- 
division ; consideration, $3,062.50 ; deed dated May 7, 1884. Opin- 
ion May 27, 1884; title good. 
~ James B. Johnson, lots 1, 2, 3, 18, 19, and 20, block 24, in Howard 
University subdivision ; consideration, $5,962.50; deed dated May 
22,1884. Opinion May 27, 1884; title good 

Benjamin R. Hodges, part of lot 17, block 16, in Howard Univer- 
sity subdivision ; consideration, $640; deed dated May 31, 1884. 
Opinion June 2, 1844; title good, subject to incumbrance. 

John Walker, part of lot 17, block 16, Howard University subdi- 
vision ; consideration, $1,785 ; deed dated May 29, 1884. Opinion 
June 10, 1884 ; title good, subject to incumbrance. 

Meredith Eatman, lot 10, blcck 16, Howard University subdivi- 
sion ; consideration, $1,750; deed dated May 29, 1884. Opinion 
June 11, 1884; title good. : 

George Grice and Wilson Grice, part of lot 20, block 16, Howard 
University subdivision ; consideration, $1,425; deed dated June 3, 
1884. Opinion June 13, 1884; title good. 
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Diana Walker et al., lot 16, block 16, Howard University subdi- 
vision ; consideration, $1,150; deed dated June 18, 1884. Opinion 
June 18, 1884 ; title good. | 

Mrs. Anna L. Woodbury, lot 18, block 22, Howard University sub- 
division ; consideration, $1, 326: deed dated June 23,1884. Opinion 
June 25, 1884; title good. 

Mrs. Elmira G. Wheeler, lot H, block 22, Howard University sub- 
division ; consideration $1, 300 ; deed dated June 23,1884. Opinion 
June 26, 1884; title good. 

John O’Connell, lots C, D, E,and F, block 29. Howard University 
subdivision ; consideration, $3,500 ; "deed dated June 26, 1884. 
Opinion dated June 28, 1884; title good, subject to incumbrance. 

John A. Pierre, lot G, in block 22, Howard University subdivision ; 
consideration, $1,300: deed dated May 31,1884. Opinion June 28, 
1884 ; title eood. 

Otis F. Presbrey, lot 7, block 12, Hall and Elvans’ subdivision of 
Meridian Hill; consider ration, $1, 400; deed dated July 7, 1884. 
Opinion July ‘3 1884; title good, subject to incumbrance. 

William Harris, lot 3, block 11, Howard University subdivision ; 
consideration, $.150.; deed dated June 26, 1884. Opinion July 22, 
1884 ; title good. 

Almos P. Bogue, lot L, in block 22, Howard University subdivi- 
sion.; consideration, $1,300 ; deed dated July 21, 1884. Opinion 
July 30, 1884; title good. 

Gharles F. Cost, lot A, block 22, Howard University subdivision ; 
consideration, $1, 300 ; deed dated July 7, 1884. Opinion August 
2, 1854 ; title good. 

Evan Lyons, part of a tract of land known as “ Pretty Prospect ;” 
consideration, $3,500; deed dated August 2, 1884. Opinion August 
6, 1884; title guod, subject to incumbrance. 

Almos P. Bogue, lot K, block 22, Howard University subdivision ; 
consideration, $1,375 ; deed dated August 8, 1884. Opinion August 
11, 1884; title good. 

William Walker, lot I, block 22, Howard University subdivision ; 
consideration, $1, 300 ; deed dated August 7, 1884. Opinion August 
12, 1884 ; title cood. | 

Jacob Karr, lot 11, block 16, Howard University subdivision ; 
consideration, $750 ; deed dated August 12, 1884. Opinion August 
13, 1854; title good. 

Adeline Brooks, lot A, block 16, Howard University subdivision ; 
consideration, $900 ; deed dated July 25, 1884. Opinion August 14, 

1884 ; title good. 


ae Henry Wolford and Marks Shilberg, lot B, block 22, How-— 


ard University subdivision ; consideration, $1, 300 : deed dated 
August 15, 1884. Opinion August 15, 1884. 

Howard University, lots 13, 14, 15, D, E, F, in block 16; lots 1, 2, 
3, 4, 5, 6 (east half), and 7, in block 23; lots 1 to 16, inclusive, In 
block 9; lots 14 and 13, in block 22, Howard University subdivision ; 
consideration, $18,294.10; deed dated July 7, 1884. Opinion Au- 
~ gust 18, 1854; title good. 
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Nancy Richards, lot M, block 22, Howard University subdivision ; 
consideration, $1,300; deed dated July 28, 1884. Opinion August 
20, 1884 ; title good, subject to incumbrances. 

John M. Brown, lot 8, block 23, Howard University subdivision ; 
consideration, $8,625 ; deed dated August 20, 1884. Opinion Au- 
gust 21, 1884; title good, subject to incumbrances. 

Francis H. Smith, trustee, lot N, and part of lots L and M, in 
block 22, Howard University subdivision ; consideration, $454 ; deed 
dated August 21, 1884. Opinion August 21, 1884; title good. 

Albert 'T. Shurtleff, part of lot 6, block 12, Hall and Elvans’ sub- 
division of Meridian Hill; consideration, $1,194; deed dated Au- 
gust 18, 1884. Opinion August 21, 1884; title good. 

The act of July 15, 1882, provided that all claims for value or 
damages on account of ownership of any interest in said premises, 
or on account of injury to a property right by the construction of 
said works, shall, unless a petition for the recovery thereof be filed 
within one year from the date of the first publication uf notice by 
the Attorney General, as above directed, be forever barred, and that 
any person or corporation having any estate or interest in any of 
the lands embraced in said survey and maps who shall, for any rea- 
soh, not have been tendered payment therefor, as above provided, or 
who shall have declined to accept the amount tendered therefor, 
and any person who by reason of the taking of said land, or by the 
construction of the works hereinafter directed to be constructed, shall 
be directly injured in any property right may at any time within 
one year from the publication of notice by the Attorney General, as 
above provided, file a petition in the Court of Claims of the United 
States setting forth his right and title and the amount claimed by 
him as damages for the property taken or injury sustained, and 
upon payment being made therefor, or without payment upon the 
expiration of the times above limited without the filing of a petition, 
an absolute title to the premises shall vest in the United States. 

Five of the claimants, to wit, the Great Falls Manufacturing Com- 
pany, the Chesapeake and Ohio Canal Company, Evan Lyons, Frede- 
rick Wetzel, and the Howard University, availed themselves of this 
remedy, and as to these no doubt has been felt that the Attorney 
General became on the 22d August functus officio. A greater num- 
ber who, for some reason or other, had not been tendered payment 
failed to file their petitions in the Court of Claims, and unless Con- 
gress relieves them they are remediless. 

The present status of these cases is as follows: 

10. William Linkins, filed September 12, 1883. Part of lot 12 
and lots 13, 14, 15, 16, and part of lot 17, in block 4, Meridian Hill. 
Amended claim filed November 2, 1884, for 22 lots in block 4, Me- 
ridian Hill, being lots 4 to 25, inclusive. Our tunnel traverses lots 9 
and 20 a distance of 278 feet, and lot 17 a distance of 57 feet ; ap- 
praised at $167.50; received from claimant chain of title August 19, 
1884; requested United States attorney to examine title August 20, 
1884; received report from United States Attorney Worthington 


showing title to lots 9 and 20 good, subject to certain incumbrances _ 
| 
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May 1, 1884, received oe ; March 18, requested appraisement ; 
August 11, appraisement received. 

11. George E. Moore, Sr., claim filed September 12, 1883, for 20 
acres required for a reservoir. March 1, 1884, received from Secre- 
tary of War description by metes and bounds ; March 1, 1884, re- 
quested appraisement ; March 21, 1884, received valuation, $44, 733; 
February 29, 1884, requested claimant to furnish chain of title ; re- 
ceived chain of title from claimant; ; July 30, 1884, requested United 
States attorney to examine title; August 20, 1884, received report of 

United States attorney. } 
30 Thomas Ready, claim filed for lots 18 to 22, inclusive, in 

the subdivision of Harlem. The tunnel traverses the prop- 
erty claimed by him a distance of 591.8 feet. This has been ap- 
praised at $295.90. We have also taken a tract of land supposed to 
be included in his claim containing 636 thousandths of an acre, 
appraised at $175. Received definite description of the surface 
taken May 1, 1884; requested appraisement of same; May, 1884, 
received appraisement of. same; May 1, 1884, received definite lo- 
cation of tunnel; May 19 requested appraisement of same; August 
11, 1884, received valuation. 

14. Jeremiah Harrington, claim received September 14, 1883, for 
lot 17 in Jones’ subdivision of Harlem. The tunnel appears to 
traverse the property claimed by him a distance of 473 feet, ap- 
praised at $236.50. We have also taken a tract of land supposed to 
be included in his claim containing. 249 thousaudths of an acre, 
appraised at $100. Received definite description of surface; May 
2, 1884, requested appraisement; May, 1884, received appraisement ; 
May 1, 1884, received location of tunnel ; May 19, 1884, requested 
appraisement ; August 11, 1884, received appraisement. 

17. Moses Kenner, claim received September 15, 1883, for im- 
provements on lot D, block 16. The title to this property was in 
the Howard University, « and the United States have paid to it for 
the land and improvements and taken a deed therefor. 

18. John Dugan and Brothers, claim filed September 15, 1883, 
for lots 1 and 2 in the subdivision of Harlem. I am unable to say 
whether either of these lots has been taken or traversed by the tun- 
nel, as the Secretary of War, in describing the land taken and 
traversed at and about the location of this claim, has used metes 
and bounds, and has nut adopted the survey which subdivides Har- 
lem into lots. 

19. Simon Butler, claim for rent and improvements on lot 13, 
block 16, Howard University subdivision. This property belonged 
to y Howard University, and is included in its deed of July 7, 
1884. : 

22, 42. C. H. E. Richardson, A. P. Fardon, Seymour W. Tullock, 
John C. Ingersoll, Mamie Ingersoll, Mary Ingersoll, George Tay lor, 
George H. Williams, A. Pollock, received Septem ber 17 and 21, 
1883, for land taken for working shaft and right of way for tunnel. 
The tunnel traverses the land included in this claim a distance of ' 
901 feet; appraised at $450.50.. We have also taken a tract of land 
supposed to be included in this claim containing 21,000 square feet, 
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appraised at $3,150. March 15, 1884, received definite description 
of surface; March 18, 1884, requested appraisement; April 18, 1884, 
received appraisement; May 1, 1884, received definite description 
of tunnel; May 19, 1884, requested appraisement; August 11, 1884, 
received appraisement. 

29. Garfield Memorial Hospital, filed September 18, 1883, for part 
of a tract of land known as Mount Pleasant. The tunnel appears 
to traverse the land embraced in this claim a distance of 3003 feet, 
appraised at $150.25. May 1, 1884, received definite description ; 
May 19, 1884, requested appraisement; August 11, 1884, received 
appraisement. 

30. C. G. Schneider, received September 19, 1883, for land north 
of Boundary street, between Tenth and Eleventh streets N.W. The 
tunnel appears to traverse the land embraced in this claim a dis- 
tance of 154.9 feet, appraised at $77.45. May 1, 1884, received defi- 
nite description; May 19, 1884, requested appraisement; August 
11, 1884, received appraisement. 

32. James Ware, claim filed September 19, 1883, for improve- 
ments on lots E and F,in block 16, Howard University subdivision. 
This property belonged to the Howard University, and is included 
in its deed of July 7, 1884. 

33. Leroy Tuttle, filed September 19, 1885, for lots 14 and 15 on 
Kalorama avenue. Lot No. 15 has been taken off for an air-shaft, 
appraised at $1,215. The tunnel traverses lot No. 14 a distance of 
5U.5 feet, appraised at $25.25. May 1, 1884, received definite de- 
scription of tunnel; May 19, 1884, requested appraisement; August 
11, 188-4, received appraisement; March 15, 1884, received definite 
description of surface; March 18, 1884, requested appraisement ; 
April, 1884, received appraisement; May 22, 1884, requested United 
States attorney to examine title to lot 15; August 21, 1884, received 
report of United States attorney that record title is defective, and 
that he is unable to express an opinion as to title by adverse posses- 
sion. 

35. J.S. McKenney and Charles H. Cragin, filed September 19, 
1883, for a tract of land called Spring Hill, west of and adjoining 
Georgetown College. The tunnel appears to traverse the property 
embraced in this claim a distance of 885.3 feet, appraised at $442.90. 
We also seem to have taken of this property one acre and 27 and 
82 hundredths perches, appraised at $400. March 15, 1884, received 
definite description of land; March 18, 1884, requested appraise- 
ment; April 18, 1884, received appraisement; May 1, 1884, received 
definite description of tunnel; May 19, 1884, requested appraise- 
ment; August 11, 1884, received appraisement; May 29, 1884, re- 
quested United States attorney to examine title; August 20, 1884, 
received report of United States attorney on title. : 

Otis F. Presbrey, claim filed September 21, 1883, for lots 42 to 51, 
and 77 to 94, in his subdivision of the Widow’s Mite. The tunnel 

appears to traverse this property as follows: through lots 51, 
36 50, 49, 48, 47, 85, 84, 83, 82, 81, 90, 91, 92, 93, 94, a distance of 
728 feet, appraised at $361.50. May 1, 1884, description of 
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tunnel received ; May 19, 1884, appraisement requested ; August 11, 
1884, appraisement received ; claimant notified. | 

40. W. F. Ross, September 21, 1884, and A. P. Fardon, conflicting 
claims for 6,632 square feet of lot 8, block 12, Hall and Elvans’ sub- 
division of Meridian: Hill; appraised land, $1,326.40 ; improvements, 
$250. March 15, 1884, description received ;;March 18, 1884, ap- 
praisement requested; May 9, 1884, appraisement received; May 
22, 1884, district attorney requested to examine title ; July 18, 1884, 
district attorney reports title in Fardon, subject to equity in Ross. 

41. W. W. Stindcomb, claim filed September 21, 1883, for land on 
the new road. Although his description is indefinite it would seem 
that the tunnel traverses property claimed by him for a distance of 
213.6 feet, appraised at $106.80. May 1, 1884, received description ; 
May 19, 1884, requested appraisement; August 11, 1884, received 
appraisement ; August 13, 1884, claimant requested to furnish chain 
of title; August 20, 1884, requested the United States attorney to 
examine title. 

43. George Taylor, claim filed September 21, 1883, for lots 18 and 
19 of Hall and Elvans’ subdivision of Meridian Hill. The tunnel 
appears to traverse lot No. 18 for a distance of 154 feet, appraised at 
$77; May 1, 1884, description received ; May 19, 1884, appraisement 
requested ; August 11, 1884, appraisement received; August 13, 
1884, claimant notified to furnish chain of title. 

45. Lawrence [ickey, claim filed September 22, 1883, for lot 19, 
block 16, Howard University subdivision, appraised January 25, 
1883, at $3,125 ; claimant requested February 29, 1884, and July 26, 


' 1884, to furnish chain of title; September 25, 1884, title furnished 


by claimant. 

46. George Truesdell, claim filed September 25, 1883, for 4.37 acres 
between Kalorama avenue, Woodley lane, Columbia road, and Gar- 
field avenue. Thetunnel appears to traverse the land in this claim 
for a distance of 479.5 feet, appraised at $239.75; May 1, 1884, de- 
scription of tunnel received: May 19, 1884, appraisement requested ; 
August 11, 1884, appraisement received; August 18, 1884, claimant 
requested to furnish chain of title. 

47. Claim of Emily E. Weiss. This property does not appear to 
have been taken. 

49. Great Falls Manufacturing Company, claim received October 
9, 1884. No appraisement was requested of the property and rights 
claimed by this company, as questions of law were involved and it 
was deemed impossible, without the examination of numerous wit- 
nesses, to arrive at the value of the land to be taken, exclusive of 
the uses for which it was to be taken and exclusive of the injury to 
be wrought by the taking upon other property and rights of the 
claimant, and an ample remedy was afforded by the statute by resort 
to the Court of Claims. | . 

51. R. Tompkins, claim received November 1, 1883, for lot 11 in 
block 12 of the subdivision of Meridian Hill. This property was 
not taken. | | 

52. Helen Rand Tindall, claim filed January 8, 1884, for lot 18 of 
L. R. Tuttle’s subdivision of Widow’s Mite. ‘This land was appraised 
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at $729 for a thirty-foot strip on the western side, or $1,215 for the 
whole lot. March 15, 1884, description received ; March 18, 1884, 
appraisement requested ; April, 1884, appraisement received; May 
22, 1884, requested United States attorney to examine title; August 
21, 1884, United States attorney reports (see Tuttle’s case). 

53. Adolphus G. Wells claims land on both sides of the river at 
Great Falls. (No appraisement, for same reason as in 49.) 

57. Richard Smith, attorney for the heirs of Sally Smith, received 
May 6, 1884, for a lot in Georgetown and for damages for the tun- 4 
nel. It appears that the tunnel traverses this property for a distance 4 
of 1,697.5 feet, appraised at $848.75, and also that 6,103.96 square | % 
feet in. Georgetown have been taken, appraised at $610.39. May 1, 
1884, received description of tunnel; May 19, 1884, requested ap- 
praisement ; August 11, 1884, received appraisement, received de- 
scription of surface, requested appraisement, received appraisement ; 
August 20, 1884, district attorney reports title good in the heirs of 
John A. Smith, but requires evidence as to who they are. 

Josiah Dent, claim received August 19, 1884, for land through 
which the United States are constructing an extension of the Wash- 
ington aqueduct. It would appear that the tunnel traverses the 
land claimed a distance of 1,193 feet, appraised at $596.50.. May 1, 
1884, description received ; May 19, 1884, appraisement requested ; 
August 11, 1884, appraisement received; August 13, 1884, Mr. 
Dent notified. : 

Mrs. Harriet C. Stuart, received September 2, 1884, claiming lots 
14 and 19 in Tuttle’s subdivision of Widow’s Mite, and abstract of 
title. It appears that the tunnel traverses lot 14 a distance of 50.5 
feet, appraised at $25.25. May 1, 1884, location received ; May 21, 
1884, appraisement requested; August 11, 1884, appraisement re- 
ceived ; August 13, 1884, Mrs. Stuart notified. : 

Anna W. Morton, received September 23, 1884, claimiug the Mor- 
ton place and inclosing abstract of title. It would appear that the 

tunnel traverses the property claimed for a distance of 206.5 
37 feet, appraised at $103.50. May 1, 1884, location received ; 

May 19, 1884, appraisement requested ; August 11, 1884, ap- 
praisement received ; August 13, 1884, Morton heirs notified. 

Georgetown College, August 15, 1884, claiming land, ‘alleging un- 
interrupted possession for one hundred years. It would appear that 
the tunnel traverses the land claimed by the Georgetown College for 
a distance of 717 feet, appraised at $358.50, and that we have taken 
a piece of land containing one acre three roods and nine and fifty- 
two one-hundredths acres, appraised at $400. May 1, 1884, descrip- 
tion of tunnel received; May 19, 1884, appraisement requested ; 
August 11, 1884, appraisement and description of surface received ; 
March 18, 1884, appraisement requested; April 18, 1884, appraise- 
ment received ; August 13, 1884, Georgetown College notified. 

Frank M. Green received January 2, 1885, his abstract of title to 
lots 17, 37, 41, 48, 44, 45, 48, 49, 52, 53, 54, lots. 70 te 75 and 96 to 
190, in Presbrey’s subdivision of Widow’s Mite. 

It appears that of the lots so claimed the tunnel traverses lot 48 
and 49, already claimed by O. F. Presbrey, a distance of 101 feet, 
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appraised ‘at $50.05, but it does not appear that any others are 
affected. | 

In view of the provisions of the statute opening the Court of Claims 
to any one who for any reason had not been tendered payment, and 
forever barring those who did not present their claims within one 
year from the date of publication, and vesting in the United States 
an absolute title where no petition had been filed, [have not felt au- 
thorized to tender payment or to take any steps since the 21st of Au- 
gust, 1854. I am led to believe that many if not all the claimants 
above recited who failed so to present their claims did so under the 
misapprehension that the court was open only to those who were 
dissatisfied with the award, or whose claims were not cognizable by 
the appraisers. It became evidentas the close of the year designated 
by the statute approached that the work of appraisement, examina- 
nation of titles, and removal of incumbrances would occupy more 
than the allotted time, and on the 21st June, 1884, I addressed you 
a communication, a copy of which is hereto annexed. I respectfully 
renew the recommendation as to extension of time with the modifi- 
cation that the time be extended to one year from the passage of the 
act. Most of the titles lay outside of the city limits, and had never 
received at the hands of purchasers that thorough examination 
which is exacted by this Department, and consequently little assist- 
ance was. to be gained from previous labors. As will be noticed, 
many titles have been reported upon by the United States attorney, 
but have not been considered, and many have not yet been ex- 
amined by him. | 

The work of appraisement has been accomplished, but the last 
report was made so near the 21st of August as to give the claimants 
very inadequate opportunity to examine the report and comply 
with the statute. : 

I think the work of condemnation, appraisement, and purchase 
was prosecuted diligently by all concerned, but the number of prop- 
erties involved and the intricacies of the titles were too great for the 
accomplishment in one year of all that was required. 

Very respectfully, 
BENJAMIN HARRIS BREWSTER, 
Attorney General. 
The President of the Senate. 


DEPARTMENT OF JUSTICE, 
WASHINGTON, June 21, 1884. 


Sir: I deem it my duty to call the attention of the Senate to the 
following matter: 7 


By the act of July 15, 1882, chapter 294, to increase the water sup- 
ply of the city of Washington, provision is made for publica- 

38 tion, among. other things, of a description of the lands taken, 
with notice to claimants thereof, after which there must be an 
uppraisement, an examination of title, and other proceeding as to 
each tract separately owned, and the claimants under certain speci- 
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fied circumstances are allowed to sue in the Court of Claims for the 
value or damages within one year from the first publication of such 
notice. 

The notice by publication required by the act [was] given August 
21, 1883, but the subsequent proceedings have taken more time than 
was anticipated, and it is probable that they cannot be completed 
as to all the tracts taken before August 21, 1884, in which case the 
claimant might be barred of any remedy in court. 

I respectfully recommend, therefore, that the provision in said act 
authorizing suit by claimants in the Court of Claims be amended so 
as to require the petition to be filed within one year and six months 
from the publication instead of one year, as now provided. 

Very respectfully, 
BENJAMIN HARRIS BREWSTER, 
Attorney General. 
The President of the Senate. 


Condemnation of Land for Water Supply. 


WASHINGTON City, 
DEPARTMENT OF JUSTICE, August 21, 1883. 


Whereas, by section 1 of the act of 1882, chapter 294 (July 15), en- 
titled “An act to increase the water supply of the city of Washington, 
‘ and for other purposes,” it is, among shir things, provided “ that 
the Secretary of War shall cause to be made a survey and map of 
the land necessary to extend the Washington aqueduct from its 
present eastern terminus to the high ground north of Washington, 
near Sixth street extended, and of the land necessary for a reservoir 
at that point, the capacity of which shall not be less than three hun- 
dred million gallons,and a like survey and map of the land necessary 
for a dam across the Potomac river at the Great Falls, including the 
land now occupied by the dam and the land required for the exten- 
tion of said dum across Conn’s Island to and upon the Virginia 
shore; and when surveys and maps shall have been made the Sec- 
retary of War and the Attorney General of the United States shall 

proceed to acquire to and for the United States the outstanding 
title, if any, to said land and water rights and to the Jand on which 

the gate-house at Great Falls stands by condemnation ;” and also 

that “when the map and survey are completed the Attorney Gen- 

eral shall proceed to ascertain the owners or claimants of the prem- 

ises embraced in the survey and shall cause to be published for the 

space of thirty days, in one or more of the daily. newspapers pub- 

lished in the District of Columbia, a description of the entire tract 

or tracts of land embraced in the survey, with a notice that the 

same has been taken for the uses mentioned in this act, and notify- 

ing all claimants to any portion of said premises to file, within its 

period of publication, in the Department of Justice a description of 
the tract or parcel claimed and a statement of its value, as estimated 

by the claimant ;” all of which will better appear upon reference to 

such act; and 

Whereas such map and survey have been completed : 

960 
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Now, therefore, in accordance therewith and under the above re- 
quirements, I hereby give notice that the several parcels of land 
and water rights below described have been taken for the uses above 
indicated, viz: 

(a) For extension of aqueduct. 


1. It is proposed to take a right of way for a tunnel whose least 
depth below the surface of the ground will vary from 50 to 170 feet, 
as shown in detail by the longitudinal section on tracing a. The 
line of tunnel commences at the auxiliary gate-house of the dis- 
tributing reservoir; thence north 81° 40’ 22” east 20,826 feet to its 
eastern limit at the site of the proposed reservoir east of Howard 
University. 

2. It is proposed to take and acquire title to the following tracts 

- of land at the sites of the several shafts, viz: 
39 At Foundry Branch, working shaft, about 3 acres, more or 
less, located in the valley of Foundry Branch, south of and 
fronting on the “ New Cut” road. 

At Fayette street, air shaft, a lot 50 by 100 feet fronting on Fay- 
ette street. | 

At Rock creek, working shaft, about 23 acres on the left bank of 
the creek, extending about 1,000 feet down stream from the lower 
mill dam, and bounded on the east by the mill race. 

At an air shaft, located about 1,400 feet west of the Columbia 
road, on tunnel line, a lot comprising about 5,000 square feet, more 
or less, and a right of way for a road 30 feet wide leading from the 
nearest public thoroughfare to said lot. 

At Champlain avenue, working shaft, a lot fronting on Cham- 
plain avenue and comprising 40,000 square feet, more or less. 

_ A roadway 60 feet wide and about 1,850 feet long from the aux- 
iliary gate-house at the distributing reservoir to the intersection of 
the Foxhall lane and New Cut roads. 

The several parcels of land referred to above are indicated by the 
spaces inclosed in green on tracing A. Their exact boundaries are 
not specified, because they can be modified within certain limits 
with a view to conforming, as far as practicable, to the wishes of the 
property owners. 


(b) For reservoir near Howard University. 


1. ic is proposed to take and acquire title to about 67.8 acres of 
land Iving in the depression east of Howard University, together 
with all improvements thereon, comprising property in Howard 
subdivision, and undivided property, as follows: Blocks 9, 10, 11, 
22, 23, 24, 25, 26, with adjoining streets, and lots A, B, C, D, E, F, 
and lots 10 to 21, inclusive, all in block 16, together with that part 
of College street adjoining lots 10 to C, inclusive, in said block ; also 
the Spring lot, belonging to the United States, containing’ about 
0.4 acre; also, about 22.4 acres of undivided land, said to belong to 
the Howard University, 0.6 acre said to belong to the Soldiers’ 
Home, and 20.3 acres said to belong to G. E. Moore. Also, a lot,* 


 * This lot is required for the construction of the valve chamber. 
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y 20 feet square, in the southwest corner of General Whittlesey’s 
7 property. } 
2. It is also proposed to take a right of way 50 feet wide, and for 
such length as may be needed, to extend Four-and-a-half street = 
| called) from Boundary to and upon the property to be taken for the 
reservoir. 


It is proposed to lay the large reinforcing mains along this line. 
The right of way through Le Droit Park has been promised, in 
writing, free of cost, and it already exists, as a public street, from 
eae « there to the Howard University grounds. This will leave a length 
of about 360 feet to be condemned. 
The lands referred to under this heading are shown on tracing B, 
indicated by the parts colored in green. 


(c) Land for dam, etc., at Great Falls. 


1. For extending the dam to and upon the Virginia shore, it is 
proposed to take and acquire title to a strip about 918 feet wide, 
crossing Conn’s Island and the Virginia channel, and connecting 
the United States property on Falls Island and Hard-to-come-at 

i with the United States property on the Virginia shore. This will 
; extend the present limits of the United States property on the Vir- 
| ginia shore to the south by taking in a triangular lot containing 
about 0.8 acre. 

This tract is colored in yellow on tracing C. | 

a. 2. It is proposed to hold and acquire title to the lot on whic!: the 
| gate-house at the Great Falls now stands, containing about one-tifth 
| of an acre. 

This tract is colored in brown on tracing C. 

7 It is proposed to take and acquire title to a tract connecting the 
gate-house lot with the United States property at Falls Island, con- 
taining about 2.6 acres. The influent conduit and a part of the 

dame are located on this tract, and the Chesapeake and Ohio canal 

| passes through it. It is colored in green on tracing C. 

4, In addition to acquiring to and for the United States any out- 
standing title to these lands at the Great Falls, it is also proposed to 

acquire all water rights implied in the possession of the same, or 

: needed for purposes contemplated by the act under which these pro- 

ceedings are sy 

The map of the surveys (in three tracings) required for the uses 

enumerated in the above-named act of 1882, chapter 294, may be 
seen at this Department by all claimants to any portion of said 
premises; and they are hereby respectively notified to file, within 
the period of the publication of this advertisement, in the Depart- 
ment of Justice, a description of the tract or parcels respectively by 
them claimed, and a statement ef their value as by each claimant 


estimated. 3 
BENJAMIN HARRIS BREWSTER, 
Attorney General. 
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In che Circuit Court of the U.S. for the 4th Circuit and the District 
: os of Maryland. In Equity. 


THE GREAT FaLLts MANUFACTURING COMPANY 
v8. 


Aucustus H. Garianp, U. S. Att’y General; Wma. C. Enpicort, 
U.S. Secretary of War;; Garrett J. Lydecker, George B. Chittenden, 
& Samuel H. Chittenden. 


- This motion for preliminary injunction is made upon a bill filed 
by the Great Falls Manufacturing Company, a corporation of the 
State of Virginia, against Augustus H. Garland, a citizen of Arkan- 
sas, now the Attorney General of the United States; William C. Endi- 
cott, a citizen of Massachusetts, now the Secretary of War of the U. 
S.; Garrett J. Lydecker, a citizen of New York, now major of engi- 
neers in the U. S. Army; George B. Chittenden, and Samuel H. 
Chittenden, citizens of the United States, now dwelling in the State 
of Maryland, contractors. with said Secretary of War for the build- | 
ing of a dam and other structures across Conn’s [sland and 
41 across the Potomac river from Conn’s Island to the Virginia 
shore, and for the building of other structures and works in 
connection therewith on land alleged to belong to the complainant, 
near the Great Falls of the Potomac river, in Maryland. 

The complaint of the bill is that, by virtue of a supposed author- 
ity granted by an act of Congress approved July 15, 1882, entitled 
an act to increase the water supply at the city of Washington and 
for other purposes, “the Secretary of War of the United States has 
taken possession of Conn’s Island, belonging to the complainant, 
and of other land and water rights on the Potomac river belonging 
to the complainant, and through his agent, the said,Lydecker, major 
of engineers, and through the said contractors, George B. and Sam- 
uel H. Chittenden, is occupying the same and building thereon a 
dam and other structures in disregard of complainant’s ownership 
of said lands and water rights, and is occupying said land with sufh- 
cient force to prevent any opposition without a breach of the peace 

of the State of Maryland. 

' The want of lawful warrant for the acts complained of are by 
complainant’s bill put upon two grounds: Ist, the unconstitution- 
ality of the act of Congress of July 15, 1882; and, 2d, conceding 
the constitutionality of the act, upon the failure to pursue its terms. 
The act, so far as it affects the property of the complainant, 

42 provides that the Secretary of War shall cause to be made a 
survey and map of “the land necessary for a dam across the 
Potomac river at Great Falls, including the land now occupied by 
the dam, and the land required for the extension of said dam across 
Conn’s Island to and upon the Virginia shore, and, when surveys 
and maps shall have been made, the Secretary of War and the At- 
torney General shall proceed to acquire to and for the United States 
the outstanding title, if any, to said land and water rights.” 
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It is further provided that if it shall be necessary to resort to con- 
demnation the proceedings shall be as follows: 

“When the map and survey are completed the Attorney General 
shall proceed to ascertain the owners or claimants of the prefnises 
embraced in the survey, and shall cause to be publishédd for the space 
of 30 days, in one or more of the daily newspapers published in the 
District of Columbia, a description of the entire tract or tracts of 
land embraced in the survey, with a notice that the same has been 
taken for the uses mentioned in this act, and notifying all claimants 
to any portion of said premises to file, within the period of publica- 
tion, inthe Department of Justice a description of the tract or parcel 
claimed and a statement of its value as estimated by the claimant. 
On application of the Attorney General the chief justice of the su- 
preme court of the District of Columbia shall appoint three persons 
not in the employ of the Government or related to the claimants to 

act as appraisers, whose duty it shall be, upon receiving from 
43 the Attorney General a description of any tract or parcel, 

the ownership of which is claimed separately, to fairly and 
justly value the same and report such valuation to the Attorney 
General, who thereupon shall, upon being satisfied as to the title to 
the same, cause to be offered to the owner or owners the amount 
fixed by the appraisers thereof, and if the offer be accepted, then, 
upon the execution of a deed to the United States, in form ‘ satis- 
factory to the Attorney General, the Secretary of War shall pay the 
amount to such owner or owners from the appropriation made there- 
for in this act. * * * 

“Any person or corporation having any estate or interest in any 
of the lands embraced in said survey and map who shall for any 
reason not have been tendered payment therefor as above provided, 
or who shall have declined to accept the amount tendered therefor, 
and any person who, by reason of the taking of said land or by the 
construction of the works hereinafter directed to be constructed, shall - 
be directly injured in any property right may, at any time within 
one year from the publication of notice by the Attorney General, as 
above provided, file a petition in the Court of Claims of the United 
States, setting forth his right or title and the amount claimed by him 
as damages for the property taken or injury sustained, and the Court 
shall hear and adjudicate such claims in the same manner as other 
claims against the United States are now by law directed to be heard 

and adjudicated therein, provided the Court shall make such 
44 special rules in respect to such cases as shall secure their hear- 
ing and adjudication with the least possible delay. 

“Judgments in favor of such claimants shall be paid as other 
judgments of said Court are now directed to be paid. 

“Upon publication of the notice as above directed the Secretary of 
War may take possession of the premises embraced in the survey 
and map and proceed with the constructions herein authorized. 

“See. 2. That the Secretary of War be, and he is hereby, author- 
ized and directed to complete the dam at Great Falls to the level of 


148 feet above tide and extend the same at that level across Conn’s 


Island to the Virginia shore. 
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“The following sums, or so much as may be necessary, are hereby 
appropriated out of any money in the Treasury not otherwise appro- 
priated: * * * To pay for water rights and land necessary to 
extend dam at‘Great Falls to the Virginia shore, $45,000.” 

The grounds upon which the constitutionality of this act of Con- 
gress is attacked are thus stated in complainant’s bill: 

And your complainant is informed and _ believes, and therefore 
avers, that even if the provisions of said act were ever so strictly fol- 
lowed by said Attorney General and said Secretary of War and the 
servants and agents, and their acts done in the premises in strict 

accordance therewith, yet their said acts and doings, as re- 
45 —- gards your complainant, would not be justified in law, be- 
cause said act is unconstitutional and void in its provions in 
these : | 

I. Said act makes no provisions by which reasonable compensa- 
tion for the property taken for public use under its provisions can 
be constitutionally and lawfully adjusted and determined. 

IT. It does not provide that the compensation in its amount shall 
be ascertained by a verdict of a jury, which is a constitutional right 
of your complainant. 

III. The act has provided that whatever wrong and injury may 
be done to your complainant in carrying on this public work, or-in 
taking its land and water for such purpose of public use, that the 
only tribunal to which your complainant is compelled to have re- 
course for the adjudication of its rights is the Court of Claims, 
which is a court unknown to the Constitution, being neither a court 
of equity, such as was known to our ancestors at the time of the rati- 
fication of the Constitution, nor a court of common law, as said 

Yourt does not proceed by its constitution in the determination of 
cases according to the rules of the common law as known and prac- 
ticed at the time aforesaid. 

IV. That said Court of Claims is not other and different from a 
board of referees constituted by one party to hear and determine 
such cases as another party will consent to submit to judgment 
thereby, and even such judgment is not authoritative or binding 

against the party that chooses the board of referees. In ad- 
46 dition to this, said act makes a limitation on the power of 

the referees to enforce any judgment against the United 
States, because it enacts that Judgments of these referees to whom 
the act compels those whose property is taken for public use alone 
to resort shall be paid, as other Judgments of said board of referees 
are to be paid, only when the judgment debtor pleases to pay them 
—1i. ¢., pleases to make an appropriation for that purpose. 

V. In this: That the act directs property to be taken and entered 
upon and the owner dispossessed therefrom without any provision 
by which the compensation for taking said property can be paid, 
and this is done when neither the act nor the surrounding facts 
show any need of haste in so doing or any necessity which requires 
that property be taken until after an appropriation, at least, has 
been made for compensation for so doing. 
With regard to the claim that complainant is entitled to have his 
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compensation assessed by a jury it has been so often decided that 
this is not a constitutional requisite that it cannot be any longer re- 
garded as an open question. 

In condemnations of private property for public use, in the exer- 
cise of the right of eminent domain, neither by the provisions of the 
Constitution of the United States guaranteeing the right of trial by 
jury in common-law cases nor under the provision forbiding a citi 

zen being deprived of his property without due process o 
47 law, nor under similar provisions in theconstitutions of Statesf 
has it been held that a trial by jury is requisite. : 

It is stated to have been the fact that at the time of the adoption 
of the Federal Constitution it was the practice to assess condemna- 
tion damages by commissioners, arbitrators, or any other impartial 
tribunal. In Mills on Eminent Domains, 91, this is stated to be the 
result of a great number of adjudicated cases, and the same is also 
declared to be the rule in Cooley’s Constitutional Limitations (563), 
with many references to authorities to support the test. 

The language of the Supreme Court in U. S. vs. Jones (109 U.S., 
519) would seem conclusive of this point. The Court says: “The 
proceeding for the ascertainment of the value of the property and 
consequent compensation to be made is merely an inquisition to 
establish a particular fact as preliminary to the actual taking, and 
it may be prosecuted before commissioners or special boards or the 
courts, with or without the intervention of a jury, as the legislative 
power may designate. All that is required is that it shall be con- 
ducted in some fair and just manner, with opportunity to the own- 
ers of the property to present evidence as to its value and to be 
heard thereon.” 

And in Kohl vs. U.S. (91 U.S., 375), speaking of a condemnation 
of land by the U.S. for public purposes, the Supreme Court said: 
“ Doubtless Congress might have provided a mode of taking the land 

and determining:the compensation to be made, which would 

48 have been exclusive of all other modes. They might have 
prescribed in what tribunal or by what agents the taking and 
the ascertainment of the Just compensation should be accomplished. 
The mode might have been by a commission, or it might have been 
referred expressly to the circuit court; but this, we think, was not 
necessary. The investment of the Secretary of the Treasury with 
power to obtain the land by condemnation, without prescribing the 
mode of exercising the power, gave him also the power to obtain it 
by any means that were competent to adjust a condemnation.” 
And, discussing the question whether the proceeding was such an 
one as came within the general jurisdiction granted to the circuit 
courts, the Supreme Court says: “ The right of eminent domain al- 
Ways was a right at common law. * * * That it was not en- 
forced through the agency of a jury is immaterial, for many civil as 
well as criminal proceedings at common law were without a jury.” 

The contention of the complainant in this case, that the act of 
Congress is unconstitutional because it does not provide for the as- 
certainment of the value of the property taken through the verdict 
of a jury, cannot be maintained; and we think it equally clear 
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that there is no valid objection to the Court of Claims as a proper 
impartial tribunal designated by the act and_ possessed of all the 
requisite means to investigs ate and determine all the questions which 
can arise In respect to the complainant’s claim. 

The other ebjections, that the Court of Claims cannot render a 

judgment which can be enforced against the United States, 
49 and that therefore no adequate and certain remedy is pro- 

vided by which the complainant can compel pay ment, and 
the objection that the Secretary of War was authorized to take pos- 
session of the property as soon.as the survey and map and_publica- 
tion of the notice thereof was made, we will consider hereafter. 

We will next examine the rounds upon which it is urged that 
the acts of the officers of the Governinent are invalid because the 
terms of the act have not been pursued. 

The complainant, by his bill of complaint, alleges, and your com- 
plainant is informed and believes, and therefore avers, that the Sec- 
retary of War and the Attorney General of the United States, claim- 
ing to act under and according to the provisions of said act to increase 
the supply of water to the city of Washington, and for other pur- 
poses, did not proceed to act in accordance therewith, or do the things 
requisite to enable said lands to be taken by the United States under 
the exercise of the right of eminent domain by the omission to do 
certain acts required | to be done before said taking, and omitting to 
do the acts necessary for the legal taking of said lands and _protect- 
ing the rights of your complainant and securing to it reasonable 
compensation for the property taken, as required by the Constitu- 
tion of the United States.. 

I. They did not “proceed to acquire to and for the United States 
the outstanding title to said lands and water rights ” of your com- 
plainant. | 
50 II. They resorted to condemnation of said lands and water 

rights when it was unneccessary so to do, and without notify- 
ing or calling on your complainant to consent to the acquiring said 
lands and water rights to and for the United States. 

III. ‘The Attorney General did not proceed before condemnation 
was attempted to ascertain the owners or claimants of said lands of 
your complainant. 

IV. No survey or description of the water rights attempted to be 
condemned was made or published or inserted in any newspaper 
as a proceeding precedent to said condemnation, nor was any deter- 
mination arrived at by said Attorney General or, by any other per- 
son as to. the amount of said water rights or water in said river 
which was to be condemned, nor did he ¢ give notice as to how much 
water was to be so taken by condemnation ; whether a part or the 
whole of said river, so that the appraisers of the value thereof pro- 
vided for by said act could not appraise the water to be taken. On, 
the contrary, the only claim made by said Attorney General as to 
said land and water rights, or notified to your complainant, by pub- 
lication or otherwise, was contained ina newspaper publication in. 
the words and figures following : 

“In addition to acquiring to >and for the U. S. (sic) any outstand- 
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ing title to these lands at the Great Falls, it is also proposed to ac- 

quire all water rights implied in the possession of the same or needed 

for purposes contemplated by the act under which these proceedings 
are taken.” | 

9) | “The map of the surveys (in three tracings) required for 
the uses enumerated in the above-named act of 1882, ch. 

294, may be seen at this Department by all claimants to any por- 

tion of said premises.” 

And your complainant says there is no intimation in said publi- 
cation that said Attorney General and said Secretary of War were 
resorting to condemnation of said water rights or the land of your 
complainant at the Great Falls, because your complainant says, by 
the very terms of said publication, it was notified, not that its lands 
and water rights were to be condemned, but that, “in addition to 
acquiring to and for the U. S. (sic) any outstanding title to the 
lands at the Great Falls,” it is also proposed to acquire all water 
rights implied in the possession of the same or needed for purposes 
contemplated by the act under which these proceedings are taken. 

VII. And your complainant was misled by said notice as to 
whether it was intended to condemn its said land and water rights, 
whereas the notice required by said act, when it became necessary 
to resort to condemnation of lands and water rights, must “give a 
description of the tract or tracts of land embraced in the survey, 
with notice that the same has been taken for the uses mentioned in 
this act,” thus notifying all claimants to any portion of said prem- 
ises to file within its period of publication, in the Department of 
Justice, a description of the tract or parcel claimed and a statement 

of its value as estimated by the claimant.” 3 
52 And your complainant avers that it was impossible to 

comply with such notice as was given, or to give any descrip- 
tion of water or water rights taken, which those taking had never 
described, even by specifying the quantity of water they desired to 
take during a given time, which is the usual and customary mode 
when water is to be diverted from a stream or river for a public use— 
that is to say, so many gallons or cubic feet by the minute, the hour, 
or the day. : : 

And your complainant says that it was quite as impossible for it 
to comply with the statute under such notice “by filing a statement 
of the value estimated by the claimant” of an unknown quantity of 
water, which the Attorney General proposed to acquire. 

And your complainant is informed and believes, and therefore 
avers, that the Attorney General, although he applied to the chief 
justice for the appointment of three persons to act as appraisers, as 
provided in said act, did not give them any description of any tract 
of land, the ownership of which is claimed severally, belonging to 
your complainant, that said appraisers might fairly and justly value 
the same, or any water rights, or intimation of water to be taken, 
nor did said appraisers value either land or water rights belonging 
to your complainant, nor has any amount been offered to your com- 
plainant therefor. 

And your complainant is informed and believes, and therefore 
6—960 
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avers, that no proper legal steps, as required by statute, were 
53. duly taken by said Attorney General and Secretary of War, 

or either of them, or have been by their successors, or either 
of them, in said offices, which are requisite and necessary for the 
condemnation of said lands, or taking the same in due manner and 
form for public use, or for making compensation or causing com- 
pensation to be made therefor to your complainant. 

And your complainant 1s also informed and _ believes, and there- 
fore avers, that your complainant waited after several applications, 
both verbally and in writing, by its chief executive officer, made to 
said Attorney General and Secretary of War, till the last day before 
the expiration of the year limited by said act in which claims might 
be filed for damages under said act in the Court of Claims, hoping 
and expecting some steps might be taken by which the land and 
water rights belonging to your complainant might be legally taken 
by the United States, in such form that your complainant might ob- 
tain reasonable compensation for its property taken, and nothing 


being done, from great caution and fear lest the complainant might 


lose all benefit of any provision of said act by limitation, it then 
filed a petition setting forth its claim in order to save the rights of 
your complainant, and for no other purpose whatever. And your 
complainant protests that it believes that no sufficient steps have 
been taken in this regard to give said Court of Claims jurisdiction 
in the premises, because your complainant says all said acts of said 
Attorney General and Secretary of War and other servants of them- 
selves and the United States in and about said lands and in 
o4 the premises were not justified by act of Congress, and there- 
fore are simple trespasses and wrongs done to your complain- 
ant because of which and the injuries inflicted thereby said Court 
of Claims has no jurisdiction whatever. ; 
And your complainant is informed and _ believes, and therefore 
avers, that although no notice of any taking has been given in the 
manner prescribed by law, and although no act has been done which 
would justify him in so doing, the Secretary of War, in the year 
1883, by his servants and agents, wrongfully took possession of the 
lands of your complainant, claiming to have done so in behalf of 
the United States, in the State of Maryland and Virginia, which 
land was not within any description made, surveyed, or traced by 
the Secretary of War, and has used said land for the purpose of con- 
structing a dam along a portion of said land across Conn’s Island 
and over said river to the Virginia shore, and has built a large por- 
tion of said dam by means of his said servants and agents without 
making any bulk-head in said dam, or any provisions whatever by 
which your complainant can use any portion of the water for manu- 
facturing or other valuable purposes, as was awarded by the arbitra- 
tors in their award as aforesaid in favor of your complainants, the 
dam to be constructed after the manner of plan A. 
With regard to the objection that no survey was made and no 
description of the water rights designed to be appropriated and no 
- proper legal steps taken to condemn the lands and water 
DO rights of the complainant so as to condemn the same and 
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to give jurisdiction to the Court of Claims in respect to com- 
plainant’s claim, we think it does sufficiently appear from the docu- 
ments and plat exhibited to the court that a proper and intelligible 
survey was made and placed where it was accessible to the com- 
plainant, and was seen by those representing it, and that notice was 
published as directed by the act calling attention to the survey and 
map, and sufficiently describing the property of complainant which 
it was proposed to appropriate. We think it appears that the agents 
of the complainant had actual notice of all these matters, and the 
bill alleges, in substance, that they were the basis of several inter- 
views between those agents and the Secretary of Warand the Attor- 
ney General, in which the complainant made suggestions of a settle- 
ment of its claims which would have been accepted as satisfactory, 
but which the Secretary did not feel authorized to accept. 

The objection most strongly urged is the alleged insufficiency of 
the notification with regard to the water rights, because the ad vertise- 
ment states generally that, in addition to the title to the land it was 
proposed to acquire “ all water rights implied in the possession of the 
same or needed for the purposes contemplated by the act, the objec- 
tion being that the notice did not state how much water it was pro- 
posed to divert from the Potomac river for the use of the proposed 
increased water supply, and that therefore it was impossible for the 

complainant to comply with the exigency of the notice and 
o6 of the act of Congress requiring the complainant to file in 

the Department of Justice a statement of the value of the 
property taken as estimated by the complainant.” 

There are two things definitely stated in the advertisement and 
ascertainable from the survey and map: one is the quantity of land 
to be appropriated and the other the nature and extent of the con- 
structions to be placed on it and the height of the dam to be erected. 
The number of gallons of water to be diverted daily is not stated, 
but we think could be calculated from their data with sufficient ac- 
curacy for all probable purposes under the circumstances of this 
case, and with reference to so large a body of water with so great a 
flow as the Potomac river at the Great Falls. 

It is also contended that the entry upon complainant’s land was 
without warrant, because the Attorney General did not first have 
the Jand valued by appraisers, and did not offer the complainant 
the amount fixed by the appraisers. 

The various difficulties which, in the opinion of the officers of 
the Government, attended the making of such an appraisement of the 
value of the land, water rights, and water which were taken from 
the complainant, and which, in their judgment, made it futile to at- 
tempt such a valuation, were mentioned in argument. Whether or 
not they were sufficient to dispense with an appaisement it does not 
seem to us material to consider, as we think that the survey and 

map and published notice were sufficient to make a case 
57 under the act of which the Court of Claims could take ju- 
risdiction, and that the complainant, by filing its claim in 
that Court asking compensation for the land, water rights, and 
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water appropriated, waived all objection to the preliminary steps for 
estimating that compensation. 

The act prescribes that the claimant may file such a claim if for 
any reason the claimant shall not have been tendered. payment or 
shall have declined to accept the amount tendered. It seems to us, 
therefore, that the complainant 1s now rightfully before a tribunal 
which can hear and adjudicate its claims, can consider the testimony 
of its witnesses, pass upon its titles and pretensions with respect to 
the water to be diverted from the river, and award the just compen- 
sation to which the complainant is entitled. It seems to us appar- 
ent that the agents of the complainant knew that the United States 
proposed to appropriate and were negotiating with the officers of the 
Government up to the time of filing the claim in the Court of 
Claims with regard to a proper settlement of the amount of compen- 
sation and could not agree with them. All, then, that was intended 
to be accomplished by the act in order to bring about an agreement 
and purchase, if possible, was attempted and failed, and we think 
that all that was necessary to give Jurisdiction to the Court of Claims 
was done, and the case is now in that Court for determination, Just 
as the act of Congress intended it should be if the parties could not 

agree as to the amount to be paid in compensation ; and, as 
oS the filing of the claim was the act of the complainant, we 

know of no reason why it should not be held a waiver by it 
of merely formal, antecedent matters. 

It remains, then, to consider whether the act of Congress is uncon- 
stitutional, employes of the Government trespassers; because, with- 
out having paid the compensation and without completing the pro- 
ceedings to ascertain the amount of compensation, possession was 
taken of the premises embraced in the survey and the construction 
of the work proceeded with. | 

In Cooley on Constitutional Limitations (560) it is said to be the 
rule, deducible from adjudged cases, that unless there is some con- 
stitutional or legislative requirements it is not essential to the validity 
of a law for the exercise of eminent domain that provision should 
be made for payment of compensation before the actual taking of 
the property, where the taking is by the sovereign power itself, and 
that when the taking is by the State itself, not by a private corpora- 
tion under authority from the State, it is sufficient if provision is 
made by the law by which the party whose property is taken can 
obtain compensation and an impartial tribunal provided for assess- 
ing it. The same rule is given as the result of the authorities in 
Mills on Eminent Domain, 126, and in Potter’s Dwarris on Statutes, 
page 391. 

It must be acknowledged that this doctrine goes to the verge of 
what can be sanctioned without destroying the essential right of the 

citizen to have just compensation secured to him before his 
o9 property is entered upon and he is dispossessed. But there 
are numerous .cases reported in which the courts have re- 
laxed the strict rule applicable for private corporations in favor of 
the sovereign ‘ase itself where the Legislature has deemed the 
importance and urgency of the public use sufficient to call for taking 
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the property before the compensation is ascertained, and where the 
solvency of the State was undoubted, its good faith unquestioned, an 
adequate method of ascertaining the compensation provided which 
the party could pursue of his own motion, and the delay in pay- 
ment only there caused by the unavoidable checks and precautions 
with regard to payments and expenditures of public moneys. (Ha- 
verhill Bridge Co. v. County Com’rs, 103 Mass., 125.) 

The present case is one in which all the reasons which have in- 
duced the courts to relax the rule requiring payment to precede 
entry apply very strongly. ‘The land and water rights of the com- 
plainant in question were not and never have been used in any bene- 
ticial manner whatever, but have remained unimproved and vacant. 
The complainant admits that it is willing and anxious to sell to the 
United States whatever of its property and rights may be required 
for the proposed water supply in order that it may get the price, and 
also in order that it may hold the balance of its property unclouded 
by the uncertainty as to how much may be required for this public 
work, which it is obvious sooner or later must be carried out. All 
the complainant: desires is to obtain payment for what it does not 
now use itself, and which it is clear the Government ought to 

take. 
59} The officers of the Government, knowing that in any event 

the water supply must be taken from the Great Falls of the 
Potomac, without waiting for the completion of the proceedings by 
which the compensation was to be ascertained, proceeded, as directed 
by the act of Congress, to construct the dam and other works. This 
application for injunction is made some eighteen months after these 
works were commenced and after contracts have been made, costly 
coffer-dams put down in the river, and other expensive preparations 
made for pushing the work during the summer months. Ifthe injunc- 
tion should now issue and the work be interrupted until the meet- 
ing of Congress much of this large expenditure will be sacrificed. 
Without, therefore, undertaking to sanction any rule by which in 
general property may be taken into possession without compensa- 
tion first being made, even’ when not expressly forbidden by consti- 


_ = 


‘ tutional or legislative provision, it does seem to us that this is a case 


in which we should decline to interfere Ly injunction at this time 
if the means provided by the act of Congress to ascertain the amount 
of compensation are adequate and proper and the payment of the 
amount when ascertained reasonably provided for and assured. 

The only remaining question, then, is as to the provision of the 
act of Congress that the “judgments of the Court of Claims in favor 
of the claimants shall be paid as other judgments of said Ccurt are 

now directed to be paid.” 
60 That is to say, the Judgment may be paid out of any ap- 
propriation-made by Congress for the payment of such claims 
as have been established by that Court. 

It is urged that after the judgment of the Court of Claims has 
been obtained the failure of Congress to pass a law appropriating 
money to pay the judgment would defeat the complainant’s efforts 
to get payment for its property. This is true, but it is also true 
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that Congress always has heretofore appropriated the money required 
to pay the judgments of the Court of Claims, and, as it has specially 
designated this Court as the tribunal to ascertain what amount shall 
be paid to the complainant, nothing but a flagrant breach of good 
faith could delay the payment. The possibility of such action on 
the part of Congress, under all the circumstances of this case, we do 


not think sufficient to justify the issuing of a preliminary injunc- 


tion. 

Af the complainant is so advised this cause may be continued so 
that hereafter, if it should indeed prove to be true that a certain and 
adequate provision has not been made for payment of the amount 
which shall be ascertained to be due to the complainant, the further 
action of this court may be invoked. 

The application for a preliminary injunction is denied. 

HUGH L. BOND, 
C't Judye. 
THOS. J. MORRIS, 
Dist. Judge. 
Copy. : 
Test: JAS. W. CHEW, C'lk. 


61 Demurrer to Bill. Filed 14 October, 1885. 


In the United States Circuit Court for the District of Maryland, the 
13th day of October, 1885. 


Tue GREAT Fatts MANUFACTURING COMPANY 
vs. 
Avucustus H. Garianp, U.S. Attorney General ; Wittiam C. Enpr- 
cott, U. S. Secretary of War; Garrett J. Lydecker, George B. 
Chittenden, Samuel H. Chittenden. 


The demurrer of the above-named defendants, Augustus H. Gar- 
land, U.S. Attorney General; William C. Endicott, U.S. Secre- 
tary of War; Garrett J. Lydecker, George B. Chittenden, and 
Samuel H. Chittenden to the bill of complaint of The Great Falls 
Manufacturing Company, the above-named plaintiff. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the plaintiff’s bill of complaint to be true in 
such manner and form as the sameare therein set forth and alleged, 
do demur to said bill, and for cause of demurrer show that the said 
bill doth not contain any matter of equity whereon this court can 
ground any decree or give to the plaintiff any relief against these 
defendants, or any of them. 

Wherefore, and for divers other good causes of demurrer appear- 

ing in said bill, these defendants do demur thereto and de- 
62 mand the judgment of this court whether they, or any of 
them, shall be compelled to make any further or other 
answer to said bill, and pray to be dismissed with their costs and 
charges in this behalf most wrongfully sustained. 
JOHN GOODE, 
Sol. Gen., Counsel for Defendants. ; 
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I certify that in my opinion the above demurrer is well founded 


in point of law. q 
JOHN GOODE, a 
, Sol. Gen’. 4 


The defendants’ affidavit that above demurrer is not interposed 


for delay is hereby waived. 
: BENJ. F. BUTLER, 
Of Counsel for Plaintiffs. 


63 Joinder in Demurrer. Filed 14 October, 1885. 


In the United States Circuit Court for the District of Maryland, the 
13th day of October, 1885. 


THE GREAT FALLS MANUFACTURING COMPANY 
v8. 
Avuaustus H.Garianp, U.S. Attorney General, and Others. 


The plaintiff hereby joins issue on the defendants’ demurrer. 
O. D. BARRETT, 
Of Counsel for Plaintiff. 


Stipulation of Counsel. Filed 14 Oct., 1885. : 


DEPARTMENT OF JUSTICE, 
WASHINGTON, Oct. 13, 1885. 


It is hereby stipulated and agreed by and between the counsel for 
the plaintiff and the counsel for the defendants in the dase of the 
Great Falls Manufacturing Company vs. Augustus H. Garland, U. 
S. Attorney General, and others, pending in the circuit court of the 
United States for the district of Maryland, that the defendants’ de- 

murrer be submitted to the court without argument by either 
64 party to said cause, and that if either party shall see fit to ap- 
peal from the decree that may be rendered on said demurrer 
to the Supreme Court of the United States such an appeal may be 
taken without filing any bond for costs, &c. 
JOHN GOODE, Sol. Gen'l, 
Counsel for Deft’s. 
BENJAMIN F. BUTLER, 
Of Counsel for Plainizff. 


Order to Sct Cause for Hearing. Filed 14th Oct., 1885. 


In the Circuit Court of the United States for the District of Mary- 
land, the 13th day of October, 1885. 


THE GREAT FALLS MANUFACTURING COMPANY 
v8. 
Avucustus H. GaRLanp, U.S. Attorney General, and Others. 


| The clerk will please set the above-entitled cause for hearing on 
demurrer, and notify the court that the parties submit the same 
| | weent argument, as per stipulation of counsel. 


4 
~, 
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Letters of Clerk U.S. Circuit Court, Hon. John Goode, Solr Gen’l, 
and Gen'l Benj. F. Buller. Filed 16th July, 1886. 


CLeRK’s OrFice, U. S. Courts, 
BALTIMORE, Mp., November 10th, 1885. 


Hon. John Goode, Sol’r Gen’, U. S. | 

Dear Sir: Judges Bond and Morris were in court to-day, and had 
before them the matter of the demurrer in the Great Falls Manufac- 
turing case. They desire me to write that there were some facts 
which were made to appear at the hearing of the motion for a pre- 
liminary injunction, and which are a denial or explanation of some 
of the averments of the bill, which ought to be admitted before the 
demurrer is sustained, as they were considered as proved or admitted 
at the hearing for injunction. | 


1. The facts stated in the affidavit of Major Lydecker. 


2. That the Secretary of War did cause to be made the survey and 
map of the land to be taken for the extension of the dam across 
Conn’s Island to the Virginia shore which was produced and ex- 
hibited to the court at the hearing. 

3. That the officers of the Government are not building the 


66 dam to a greater height than 148 feet above mean tide. This 
was understood to be conceded at the hearing. 


4. That the advertisement, a copy of which is appended to the 
communication addressed by the Att’y Gen’! to the President of the 
Senate, dated January 20th, 1885 (48th Congress, 2nd _ session, Ex. 
Doc. No. 48), was published, as stated in that communication. 

The court understood these to be facts conceded at the hearing, 
and the judges think they should be admitted by agreement for the 
purposes of the demurrer, in order that the case, which was argued 
before them, may go to the Supreme Court. 


Very resp’y, JAS. W. CHEW, CUE. 


(Copy of above mailed to O. D. Barrett, Esq., sol’r for compl’t, same 
day.) 


Sol. Gen’l. W. J. H. 


If any further correspondence on this subject quote the above in- 


Itials. 7279. | , 
DEPARTMENT OF JUSTICE, 

WASHINGTON, November 11th, 1885. 
James W. Chew, Esq., clerk, clerk’s oftice United States courts, Balti- 

more, Md. : 

Sir: Yours of the 10th instant has been received, and the stipula- 
tion will be forwarded as soon as I can have an opportunity to con- 
fer with the plaintiff's attorneys. 


Very respectfully, : JOHN GOODE, 
Solicitor General. 
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67° Sol. Gen’l. W. J. H. 


If any further correspondence on this subject quote the above in- 
itials. File No. 7279, 1885. 


DEPARTMENT OF JUSTICE, 
WASHINGTON, July 13th, 1886. 


Hon. Hugh L. Bond, cireuit judge United States, Baltimore, Md. 


Dear Sir: On the 10th day of November, 1885, I received a letter 
from James W. Chew, Esq., clerk of the United States court at Balti- 
more, in which he stated that Judge Morris and yourself, after con- 
sidering the matter of the demurrer in the Great Falls Manufactur- 
ing case, desired him to write that there were certain facts made to 
appear at the hearing of the motion for a preliminary injunction 
which ought to be admitted before the demurrer is sustained, as they 
were considered as proved or admitted at the hearing. Upon the 
receipt of that letter I prepared a stipulation covering all the points 
referred to, and submitted it to the opposing counsel, but, after re- 
peated conferences on the subject, we have been unable to come to 
an agreement. Under these circumstances, I have to request that 
the court will proceed to pass upon the demurrer as they may be 
advised. 

Very respectfully, JOHN GOODE, 
Solicitor General. 


68 Hon. Hugh L. Bond: 


' As counsel for the plaintiff I heartily coneur with the Solicitor 
General in asking the circuit court to determine the questions sub 
mitted to it upon the record as it stands. and ask for a speedy 
determination. Iam unable to agree totheexistence of facts which do 
not exist, even when I have the inducement of speeding an important 
cause by so doing. Renewing my concurrence with the counsel for 
the defendant in his request to have the cause speedily decided on 
the record, , 

I remain, very respectfully, your obedient servant, 


BENJ. F. BUTLER. 


69 Decree Sustaining the Demurrer and Dismissing tlhe Bill. Filed 
16 July, 1886. 


In the Circuit Court of the U.S. for the District of Maryland. 


THE GREAT FALLS MANUFACTURING Co. 
vs. 
Avucustus H. GARLAND, U.S. Att’y General, and Others. 


The demurrer to the bill of complaint having been. submitted 
without argument, and the court being of opinion that said demurrer 
should be allowed, it is thereupon, this 16th day of July, 1886, or- 
dered, adjudged, and decreed that the defendants’ demurrer to the 
bill ef complaint be, and the same is hereby, sustained, and the com- 

7—960 
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plainant not desiring to amend its bill of complaint the same is 
hereby dismissed with costs to the defendants. 
THOMAS J. MORRIS, Judge. 


70 | Prayer of Appeal and Allowed. Filed 28 July, 1886. 
In the U.S. Circuit Court, District of Maryland. In Equity. 
Great Fatis Manur’G Co. 
v8. 
Auacustus H. GARLAND, Atty Gen’I, e al. 


The complainant, by its solicitor, prays an appeal to the Supreme 
Court of the United States from the decree in the above-entitled case 
sustaining the demurrer and dismissing the bill. | 

BENJ. F. BUTLER, 
Solicitor for Compl’. 


Let the appeal be allowed. 


THOMAS J. MORRIS, Judge. 


71 Citation Waived. Order Filed 2 Aug., 1886. 
So’l Gen’!. W. J. H. 
In any further correspondence on this subject quote the above 
initials. File No. 7279, 1885. 
DEPARTMENT OF JUSTICE, 
WASHINGTON, July 28th, 1886. 


Hon. Benjamin F. Butler, No.6 Ashburton Place, rooms 1, 4, 5, 
and 6, Boston, Mass. 

Deak Sir: J have the honor to acknowledge the receipt of your 
communication of the 26th instant, in which you notify me of 
your purpose to claim an appeal from the decision of the circuit 
court of the United States, at Baltimore, sustaining the demurrer in 
the case of the Great Falls Manufacturing Company vs. Augustus 
H. Garland, United States Attorney General, and others. In accord- 
ance with your request, I hereby waive a formal citation to the de- 
fendants upon the allowance of the said appeal. 

Very respectfully, } JOHN GOODE, 
Solicitor General. 


Thereupon it is ordered by the court here that a transcript of the . 
record and proceedings in the said cause be transmitted to the Su- 
preme Court of the United States, to be held at the city of Washing- 
ton on the second Monday of October next, and the same is trans-. 
mitted accordingly. | i 

Test : JAS. W. CHEW, C’lk. 
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72 UnitTED STATES OF AMERICA, a 
District of Maryland, \ fo wit: 


I hereby certify that the foregoing is a true transcript of the rec- 
ord and proceedings in the therein-entitled cause. 

In testimony whereof I hereto set my hand and affix the seal of 
the circuit court of United States for the fourth circuit, in and for 
the district of Maryland, on this 7th day of August, A. D. 1886. 


[The Seal of the Circuit Court, Maryland. ] 


JAS. W. CHEW, 
Clerk of said Circuit Court. 


Endorsed on cover: Maryland C.C. U.S. No. 960. The Great 
Falls Manufacturing Company, appellant, vs. Augustus H. Garland, 
Attorney General of the United States, e al. Filed August 17, 1886. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


No. 605. OcTOBER TERM, 1887. 


THE GREAT FALLS MANUFACTURING COMPANY, 
APPELLANT, 
”, 
AUGUSTUS H. GARLAND, ATTORNEY-GENERAL OF 
THE UNITED STATES, &t Atzs. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MARYLAND. 


s 


BRIEF FOR APPELLANT. 


B. F. BUTLER, 
O. D. BARRETT, 
Of Counsel. 


SUPREME COURT OF THE UNITED STATES. 


OcTOoBER seca 1887. 


GREAT FALLS MANUFACTURING CO.,} 
_ APPELLANT, In Equity, 


v. : No. 605. 


A. H. GARLAND et ats. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 


A bill in equity against the defendant GarLanp, ATTORNEY- 
GENERAL, the defendant ENpicott, SECRETARY OF Wak, and the 
defendant LypecKER, Major of Engineers in charge of the dam and 
other structures to be made on the lands of the Oraror, and 
GeorceE B. CHITTENDEN and SaMUEL H. CHITTENDEN, contractors 
for building the dam on said land. 

The Orator, the Great Falls Manufacturing Company, was 
established by the laws of Virginia, and was possessed in fee of cer- 
tain lands and water powers and rights, as well in Maryland as in 
Virginia, under concessions by the laws of two States, and Conn’s 
Island, lying in the waters of Potomac river, near Great Falls in 
Maryland, extending northerly and southerly up and down said 
river about one-half mile. 

The gravamen of the complaint of the bill is, that the defend- 
ants, acting for and in behalf of the United States, had taken pos- 
session of your Orator’s land under an Act of Congress of July 15, 
1882, witbout payment or tender of payment to your Orator for the 
_ land and water rights taken, and were completing a dam which the 
_ plaintiff alleged had been many year: before fully adopted by the 
‘United States, according to a plan known as “ plan A,” hereinafter 
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set out and described, for building a dam at Great Falls, without . 


being justified in so doing by due process of law; and remedy 
was paid therefor both by injunction and by the further action 
of the Circuit Court of the United States for the District of Mary- 
Jand wherein the land lies. . The defendants justified under the Act 
of Congress of July 15, 1882, being an Act-to increase the water 


supply of the City oF WasHINGTON, and for other purposes, which 


Act will be found on p. 1 of the Appendix to this brief, where 
will be found copies of all the statutes, facts, and documents to 
which it is believed the Court will have occasion to refer. Some of 
the more important ones are inserted in the body of the brief. The 
findings of the Court of Claims referred to in the bill as part thereof 
are also placed in the Appendix. . 

The Bill in Equity in this cause being filed, the defendants, 
being duly served, came in and submitted to the jurisdiction of said 
Circuit Court, and demurred generally to the bill, that it “doth not 
contain any matter of equity” (Rec., p. 46), without setting forth 
any special grounds of demurrer. The cause was heard in the Cir- 
cuit Court solely upon the demurrer. This course admits all the 
facts properly pleaded in the bill and, in addition thereto, all the facts 
relative to the. title and condition of the estate of the Orator and 
all the acts of the United States and its officers relating thereto, as 
are found by the Court of Claims, as reported in United States v. 
The. Great Falls Manufacturing Co., 112 U.S. R., p. 465, which 
are referred to as part of the bill (Rec., p. 8). . 


Bill was filed May. 5, 1885. 

A motion for preliminary injunction was made and denied ; 
July 29 an opinion on that motion was filed (Rec., p. 36), and is 
the only opinion of, the Court in the case. The affidavit of defend- 
ant Lydecker (Rec., p. 22), the facts of which were denied (see 
Butler’s letter, Rec., p. 49), was used in the injunction hearing, but 
is no part of the case, and ought not to be in the record. 


STATEMENT OF FACTS AND INFERENCES TO BE 
DRAWN THEREFROM. 

August 31, 1852, Congress passed an Act appropriating $5,000 

“to enable the President to cause the necessary surveys, projects, 


? . 
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and estimates to be made for determining the best means of afford-— 
ing the cities of Washington and Georgetown an unfailing and 
abundant supply of good and wholesome water, — report thereof to 
be made to Congress at its next session.” (10 U.S. Stat., 92.) 

March 3, 1853, the President’s report baving been made in part, 
Congress made an “ appropriation of $100,000, to be expended, under 
the direction of the President, for the purpose of bringing water into 
the city of “ Washington” upon such plans and from such places as he 
may approve, provided that, if the plan adopted by the President of 
the United States should require water to be drawn from any source 
within the limits of Maryland, the assent of the Legislature of that 
State should first be obtained.” (10 U.S. Sts., 206.) 

Whereupon, under the direction of the Secretary of the laterior, 
the engineer officers of the United States entered upon a part of the 
locus de quo, for the purpose of building an aqueduct to take a 
water. supply to the Crry or WasHINGTON ; but, before the construc- 
tion of any dam was begun, your Orator applied to the Head of the 
proper Department to have the compensation to which it was enti- 
tled for injury done, or to be done, to its property ascertained, where- — 
upon the Head of the proper Department, as directed by the joint 
resolution of Congress, passed September 11, 1841 (5 Sts. A. L., : 
468), made application to the Legislature of Maryland for an act of 
assent, which was contemplated in the Act of March 3, 1853, before 
cited, which act of assent was passed in the following words : — 

“AN ACT giving the assent of the State of Maryland to such 
“plan as may be adopted by the President of the United States for 
“supplying the Crry or WasfineTon with water. | 

“WHEREAS, the Congress of the United States have appro- 
“ priated the sum of one hundred thousand dollars for the purpose 
“of supplying the Crry or WasHINGTON with water, upon such plan 
“as the President of the United States may approve, on the condition 
“that if such plan should require said water to be drawn from any 
“source within the limits of the State of Maryland the assent of that 
“State should first be obtained ; and whereas, by a joint resolution of 
“ Congress, passed in September, eighteen hundred and forty-one (5 
“Sts., 468), it is provided that no public money shall be expended 
“ upon any land or site hereafter to be purchased for the United States, 
“until the consent of the Legislature of the State, in which the land 
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“or site may be, shall be given for such purpose; and as it. is also 
“made the duty of the Secretary or Head of the proper department 
to apply to said Legislature for a cession of the necessary jurisdiction 
“over said lands: Therefore, — 

“SecTIon 1. Be it enacted by the General Assembly of Mary- 
“land, That if the plan adopted by the President of the United 
* States for supplying the Crry oF WASHINGTON with water, should 
“require said water to be drawn from any source within the limits 
“of the State, consent is hereby given to the United States To 
* PURCHASE sUCH lands, and to construct such dams, reservoirs, 
“ buildings, and other works, and to exercise concurrently with the 
“State of Maryland such jurisdiction over the same as may be 
“necessary for the said purpose. 

“Secr. 2. And be it enacted, That if the United States, 
“acting through such agent as may be appointed for that purpose, 
“cannot agree with the owners for the purchase of any land which 
“may be required for the purpose aforesaid, or for the purchase of 
“any earth, timber, stone, or gravel to be found thereon, which 
“may be required for the construction of said works, or in case 
“the owner thereof should be a Jemme covert, or under age, non 
“compos mentis, or nonresident of the State, it shall nevertheless 
“be lawful for the United States to enter upon such lands, and to 
“take and use such materials, after having first made payment or 
“tendered payment for the same at the valuation assessed thereon in 
“the manner hereinafter prescribed. : 

“Sect. 3. And be it enacted, That in the condemnation and 
“assessment of such lands and materials as may be necessary for 
“said purposes, the LIKE PROCEEDINGS IN ALL RESPECTS shall be 
“had -as by existing laws are required for the condemnation and 
* assessment of lands and materials for the use and construction of 
* the Chesapeake & Ohio Canal and the works appurtenant thereto. 

“Sect. 4. And be it enacted, That nothing in this Act shall 
“be so-construed or understood as to authorize the United States 
“to interfere with the rights now vested in the Chesapeake & Ohio 
**Canal Company, or with the rights granted by said Company to 


* individuals. 


“Sect. 5. And be it enacted, That this Act shall take effect. 


“ whenever the United States shall agree to such conditions as the 
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* Chesapeake & Ohio Canal Company may consider necessary to 
“secure the canal from injury in carrying into effect any plan that 
“may be adopted for supplying the Ciry or WasHINGTON with 
* water, as aforesaid. | 

“Passed May 3, 1853.” 


By the third section, therefore, Maryland directed that compen- 
sation for the taking and condemnation of land and water should be 
through the means of a “ sherifi’s jury, who should fix the compen- 
sation,” as in case of the Chesapeake & Ohio Canal Company. 

For the purpose of constructing the aqueduct and dams, be- 
tween March, 1853 ‘and June 12, 1858, Congress appropriated 
$2,400,000. (See appropriations, Appendix, p. 6.) 

July 27, 1858, the United States applied to a Justice of the 
Peace in Montgomery Co., Md., to issue his warrant summoning a 
“jury to meet on the piece of land described in the warrant (the 
locus de quo) to faithfully, impartially, and justly value the said 
piece of land bounded in the warrant, as of an absolute estate in per- 
petuity, and all damages the owner and owners thereof have sustained 
and shall sustain, by erecting and constructing said dam for the 
Washington Aqueduct, the warrant reciting that the head or princi- 
pal dam of the aqueduct “ 7s tntended to be constructed across the bed 
of the Potomac river, and also across an island in said river, at or 
about the Great Falls, named Conn’s Island, lying in said county, 


| which land is claimed in part or whole by the Great Falls Manu- 


Jacturing Company.” 
And your orator being summoned before said jury, answered the 


United States on their claim of purchase. The jury sustained the 


sume, and assessed the damages in the sum of $150,000. (11th 
Finding of Fact, Appendix, p. 7.) 

November 8, 1858, the United States moved the County Court 
to set aside the verdict. March 10, 1859, the verdict was set aside 
and a venire de novo was ordered in the manner prescribed by the 
original warrant. (11th Finding of Fact). 

The United States did nothing under this order of the Court. 

One ground for setting aside the inquisition was, that a part of 
the water taken ran over from the Virginia side of the river to the 
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aqueduct on the Maryland side, and a Maryland jury bad no juris- 
diction over Virginia water. 

March 9, 1859, Congress placed this work under the control of 
the Secretary of the Interior. (11 Stat. at L., 435.) Nothing was 
done in the matter of condemnation or compensation until Novem- 
ber 20, 1862, when a submission to arbitration was entered into be- 
tween the Secretary acting for the United States, and the Company, 
which recited the claims of the parties, and that “the means of con- 
demnation proving unavailing from the want of adequate legislation 
upon the part of the States of Maryland and Virginia, and the intrinsic 
difficulty of the case, and that the party of the first part (the United 
States) is anxious to prosecute this great work, with as little delay as 
possible, now, then, with a view to a prompt, fuir, and final settlement 
of this controversy, it is agreed between said parties as follows: ” 
* That all the claims of the Company for compensation or damages 
for the occupation and use of the party of the first part, of any land 
or water rights and privileges claimed by the party of the second 
part, shall be submitted to the arbitrament of five arbitrators, two of 
whom were B. R. Curtis and Geo. M. Dallas, the award of a ma- 
jority of whom shall be final and conclusive, except that if either 
party was dissatistied with the award it should within thirty days file 
-a bill in equity in the Circuit Court of the District of Columbia to 
set it aside with the right of either party to appeal within thirty 
days. And the farther exception, that the award of the arbitrators 
should not be binding upon the United States unless the Attorney- | 
General shall decide that the second party, the Company, had a valid 
tile to said land. (12th Finding of Fact, Appendix, p. 7.) 

At the time of the organization of the arbitration the works had 
' not been completed, so far as a dam was concerned, Four different 
plans for the works, prepared by the engineer officers, acting under 
the Secretary of the luterior, were submitted to the arbitrators as 
a part of the Government's case, showing the amount of aad and 
water to be taken under each plan of the proposed taking or oceupe- 
tion, The arbitrators heard the parties fully, and the Government 
agreed, through its Attorney-General, as a part of the case, that the 
title af the company should be submitted to the arbitrators. 

On the 23th of February, 1863, the arbitrators filed their award, 
fixing the compensation which the Company should have, if the 
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water-works were constructed according to either of the four. plans . 
submitted to them: For the firat (Plan A), $63,766; for the 
second (plan B), $50,000; for the third (plan C), $77,200; and for 
plan “ Fourth,” $15,692. They also decided that the Company’s 
titles were valid and satisfactory. They further decided that in case 
Ne the first plan (plan A) should be adopted and carried out, it should 
oe a be upon conditions as follows: “ But this assessment is based upon . — 
the condition that the said Company, as against the United States, 
may lawfully build and maintain 2 canal and bulkhead across and 
upon the land of the United States on the Virginia shore of the 
Potomac river, marked on said plan number four as belonging to the 
United States, so as. to usc the water of the pool above the dam A, 
subject to the superior right of the United States to use the water 
for the aqueduct in the manner and to the extent shown by the afore- 
said specifications of said dam A, and its corresponding plan of 
operations.” 
If the second plan (plan B) was adopted, then no privileges in 
: addition to the $50,000 compensation was provided for, none being 
needed, inasmuch as that dam would have been so constructed that 
water could have been drawn direct by the Great Falls Company 
from it through its canal, said dam terminating on the Virginia 
side at the head of said canal. : 

In case the third plan (plan C) was adopted, the following con- 
dition was added : “ This assessment is based upon the condition that 
said Company, as against the United States, may lawfully build and 
maintain a canal upon and across the land of the United States on 
the: Virginia shore of the Potomac river marked on said plan num- 
ber four'as land of the United States, so as ty use the water of the 
pool above the dam C, subject to the superior right of the United 
States to use the water of the aqueduct in the manner and to the 
extent shown hy the aforesaid written specificatiuns of said dam 
C,. and its corresponding plan of operations.” If plan four was 3 
adopted, then no condition was annexed to the seme ia favoref the =; | 
Company beyond the compensation awarded, namely, $15,692. 
That dam oaly crowed from Conn’: Island to the Maryland shore, 
over the Maryland channel, about one-third of the width of the 
river, and did in no way interfere with the main cheanel of the 
river. Im case the first plan (plan A) was adopted, the “Fourth” 
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plan would have been a portion of plan A, so far as it concerned 
the dam and the channel between the Maryland shore and Conn’s 
Island. 

No bill in equity has ever been filed by the United States to set 
aside the award. | es 

The attorney-general gave no opinion as to title. Why he 
should do so is not plain, after he had submitted the question of title 
to the arbitrators. (12th Finding of Fact.) 

July 4, 1864, Congress appropriated “ $150,000 for the purpose 
of constructing a solid masonry dam across the Maryland branch of 
the river, and for paying existing liabilities.” (See Appropriations, 
Appendix, p. 6.) July 30, the Government made a contract for 
constructing a dam according to plan “Fourth,” and proceeded to 
occupy the Company’s land as required under this plan, and have 
ever since drawn the water required for Washington and George- 
town from the Maryland channel, finishing the work in 1867. 

Your Orator applied to a subsequent Secretary to cause the 
award to be carried out by the United States. He refused so to do, 
on the ground, frs/, that his predecessor had no power to make such 
submission to arbitration, and he therefore could not expend the 
public money to answer the award in matter of compensation. He 
did, however, find authority to pay $12,761.84, referee’s fees, com- 
missioner’s and witness fees, awarded by the same arbitrators, as 
well as fees of counsel for the United States, amounting to more 
than the compensation to the appellant required by plan “ Fourth,” 
to wit, $15,692. | | 

Second, the Secretary objected that the attorney-general had 
not certified the title, but he does not say he ever asked him to do 
so. (12th Finding of Fact, Appendix, p. 7.) 

Nothing further was ever done by the Government to compen- 
sate the Company. April 10, 1868, a petition was filed in the Court 


of Claims for the enforcement of the award, and for compensation | 


for taking the water to a greater extent than was called for by the 
claim according to plan “ Fourth.” 

That petition was resisted hy the Government on three grounds : 
first, the want of authority in the Secretary of the Interior to make 


the submission. Second, that if authorized the award was invalid, 


because the attorney-general had not certified the title ; and, ¢hird, 
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the doings of the United States officers in taking possession were 
simple trespasses, which conferred no right upon the United States 
to the lands, or jurisdiction on the Court of Claims. ( See Opinion 
Great Falls Co. v. United States, ubi supra.) 

This case remained pending in the Court of Claims until the 
year 1881, when judgment was given in favor of your Orator, finding 
every fact set forth in this present bill as occurring before that date, 
from which an appeal was taken to this Court, wherein the judgment 
was affirmed. (112 U.S. R. 645.) 

Thus it will be seen that, by a valid award sustained by this 
Court, the United States, whenever it chooses, may: enter on and 
“occupy ” the land, and hold back the water of your Orator by means 
of a dam constructed on its lands for the purpose! of raising the 
water to be diverted to supply the City of Washington, substantially 
in the manner set forth in plan A, and then, and in that case, the 
United States ought to pay therefor, as compensation, the sum of 
$63,766, and do such things for the benefit of the complainants as 


i. are set forth as conditions in said award. 

CAN THE UNITED STATES, BY LAW, TAKE AWAY 
THE RIGHTS OF THE CITIZEN THUS SECURED BY CON- 
TRACY’, BY LEGISLATION AND JUDGMENT OF A TRI- 
BUNAL TO WHICH IT HAD AGREED, AND WHICH HAS 
BEEN SUSTAINED BY ITS OWN COURT OF CLAIMS AND 
THIS COURT? 

We have now stated the condition of the appellant’s title and 


rights, so far as they are affected by the action of the United States 
and its officers prior to the Act of Congress of July 15, 1882, and the 
doings of the officers of the United States thereunder, which are 
the specially unjustifiable injuries complained of in this bill, which 
are hereinafter to be set forth. 

The first question which arises at this stage is : — 


f 
i 
i 
i 


WHAT IS THE LEGAL EFFECT OF THE FIRST 
ACTION OF CONGRESS AND MARYLAND? 
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As we have seen, the United States, in obedience to the re- 
quirement of the Constitution (Article I., Section 8): “To exercise 
like authority over all places purchased by the consent of the Legis- 
lature of the State in which the same shall be, for the eregtion of 
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forts, magazines, arsenals, dockyards, and other needful build- 
ings”; and in pursuance of the power of Congress, limited to itself, 
by its joint resolution of September, 1841, Congress March 3, 1853, 
appropriated one hundred thousand dollars, “to be expended under 
the direction of the President of the United States, for the purpose 
of bringing water into the Crry or WASHINGTON [only] upon such 
plans, and from such places, as he may approve, provided that if the 
plan adopted by the President of the United States should require 
water to be drawn from any source within the limits of Maryland, 
the assent of the Legislature of that State shall first be obtained.” 
That assent was given, as we have before stated, upon certain con- 
ditions precedent which we have above set forth. The United 
States, claiming to act under that assent of Maryland, tried through 
its officers to purchase the lands of the appellant in Maryland, and 
for that purpose proceeded to have the condemnation made and 
damuge fixed according to the law of Maryland. 

That proceeding, as we have seen, proved abortive, but the 
officers of the United States entered upon the lands of the appellant, 
occupied them, and built a dam from the westerly shore of Mary- 
land to Cunn’s island, which is within the limits of Maryland, no 
other legislation on the part of Maryland or of Congress ever having 
been had as to the rights of the United States in said lands until the 
Act of 1882, which is to be considered hereafter. 

A portion of the land of the State of Maryland, near Great Falls, 
and a part of them, was tried to be bought by your orator of the State 
itself. This purchase was made while the proceedings under the 
submission and award were tr fiert. The United States took pro- 
ceedings against the Company to restrain it from such purchase. 
That contention was carried to the Court of Appeals of Maryland, 
and the consideration to be given to the Act of Congress and the 
Act of Maryland, in regard to the land which the Great Falls Com- 
pany attempted to purchase, was brought in question; and the 
Maryland Act was held to be in full force, and with the Act of Con- 
gress, to constitute a “solemn compact” between the United States 
and the State of Maryland in regard to these lands. (United States 
vs. Grent Falls Manufacturing Company, 21 Maryland, 119. See 
also Reddall vs. Bryant, 14 Maryland, p. 444.) And the appellant 
was prevented from acquiring those lands because of that compact. 


of a decree of the Court in its own favor, setting up a compact 
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What was that compact? It was that the United States asked 
the assent of Maryland, which she gave, that the United States 
might purchase and occupy certain lands for a given purpose under 
conditions that the United States, in purchasing of her citizens, 
should have compensation for their lands fixed, if no agreement with 
the owners was made, by a jury, xs between parties under the laws 
of Maryland. This part of the compact cannot be set out better than 
by again quoting the second section of said of assent Act : — 

“ And he it enacted, That if the United States, acting through 
such agent as may be appointed for that purpose, cannot agree with 
the owners for the purchase of any land which may be required for 
the purpose aforesaid or for the-purchase of any earth, timber, stone, 
or gravel, to be found thereon, which may be required for the con~ 
struction of said works, or in case the owner thereof should bea 
jJemme covert or under age, non compos mentis, or non-resident of 
the State, it shall, nevertheless, be lawful for the United States to 
enter upon such lands, and to take and use such materials, after 
having first made payment or tendered payment for the same at the 
valuation assessed thereon in the manner hereinafter prescribed.” 

In utter defiance of the provisions of said Act the United States 
took possession of said land, made no agreement with the parties, 
except an agreement that it carefully broke, the submission to arbri- 
tration, tendered no payment, abandoned all steps under the law of 
Maryland, and seized upon the property of its citizens, and built a | 
dam thereon, and diverted the water from their use to the use of the’ 
cities of Washington and Georgetown. And since that, in the cases 
above cited, in the 14th and 21st Maryland Reporte, the United 
States invoked that compact thus made, and thus violated by it in 
its own favor in regard to the lands of the Company, and still holds. 
these lands by virtue of that compact, as declared by the Court of 
Jurisdiction of Appeals. 

This brings a new consideration as to the title of these land and 
and waier-rights of this Company. Without insisting, as we may, 
and ought, upon the estoppel which prevails against the United 
States, as well as everybody else, to do anything in contravention of. 
its solemn compact, is it not certain that the United States can do 
nothing by law, or in any other way, with these lands in derogation 
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which secures these lands never to be taken away from a citizen of 
Maryland, except in accordance with the conditions of assent of the 
State, which is a part of that compact. 

As bearing upon this title certain other very remarkable facts 
claim the careful attention of the Court. They are found in the 12th 
Finding of Fact (App. p. 7). We had title to certain lands in 
Maryland and Virginia, and water-rights belonging thereto. The 
United States wished to use those lands and the water to be 
raised by means of a dam in the Potomac river, for the purposes 
of the “City of Washington.” They asked the assent of Mary- 
land to purchase those lands of its citizens fur that purpose 
only. The State of Maryland gave its assent upon certain con- 
ditions as to the manner in which the purchase should be made. 
The United States attempted to purchase the land under those 
conditions, but entirely failed so to do. The officers of the 
United States without any right took possession of those lands, 
entered into an agreement with your orator to submit the question 
concerning those lands, including the title, to arbitration. By that 
arbitration several plans which we have described, and which are 
shown on a sketch attached to this brief, for dams which would hold 
back the water, were set out and awarded. The award was returned 
to the proper oflicer of the United States, and the United States had 
the option, if anything was wrong in the arbitration, to bring suit in 
its own court, within six months after the return, to set it aside, yet 
the Government set up no objections, and brought no suit. 

But the Government proceeded to build part of a dam on the 
land according to plan “fourth” of the award, which afforded for 
more than twenty years all the water that was required for the 
cities of Washington and GEORGETOWN, the Maryland channel — 
only being used by that dam. XAXIII. Finding of Fact (App. 
p. 15). 

It will be seen that Congress passed the Act of May, 1853, to 
procure a supply of wholesome water for the “Crry or WasHING- 
TON” only. No appropriation was made to take land and water to 
supply any other place but Wasnineton. Maryland consented only 
to that supply being taken. The proceedings of inquisition asked 
for a verdict only for the amouut of water for the Crry or W AsHING- 
Ton. Congress passed no Act authorizing any water to be taken 
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from your Orator for the City of Georgetown. After the works 
were constructed, and without authority of law, either by appropria- 
tion or otherwise, the officers of the United States not only took 
water from Great Falls to supply the City of Washington, but also 
the City of Georgetown. 

The agreement for arbitration recites that “the United States 
desired to use a portion of the waters of the Great Falls for the pur- 
poses authorized by Congress, i e., Washington aqueduct (Rec., . 
p. 4), and the party of the second part claimed to own certain lands 
in that locality, and with all the efforts heretofore made to adjust snid 
claim had failed, after costs and loss of time on both sides. Now, 
therefore, with a view to a prompt, fair, and final settlement of this 
controversy. etc.” 

That Georgetown was not to be supplied would appear (Rec., 
p. 9) from the adjudication of the arbitration that the amount of 
water which, according to plan “ Fourth,” would be taken out of the 
river by the aqueduct would be only éwo per cent of the water of 
the river, as that is all that flows in the Maryland Channel. VII. 
Finding of Facts Appendix p. 5. 

Yet, thereafterwards, and before any compensation was made, 
to wit, on March 3, 1859 (11 Stat. at Large, Ch. 84) the water of 
the Great Falls was given to Georgetown, and by the Act of 1862 
Georgetown was authorized to tax her citizens in order to obtain it. 
Still, during all that time, no act of condemnation was made, or 
purchase had by the United States to obtain that water for George- 
town. 

Thus it appears that the United States have been taking the water 
ot the Great Falls to supply the City of Georgetown for ull these 
years without any compensation therefor, or any Act of Congress 
authorizing it to be done, and have been receiving payment from 
the City of Georgetown for such water. 

Lest this performance should not be at once appreciated by the 
Court, attention is invited to the Act of May 21, 1862, just cited, 
(see Appendix, p. 26) which, by the second section thereot, author- 
ized the corporation of Georgetown, as well as Washington, to 
assess taxes on the individuals using the water, and to sell property 
for the payment of those taxes. 

Attention is also called to the provisions of this statute by 
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which, in consideration of a supply of water, the City of George- 
town is to lay all the pipes except such as are necessary to supply 
the Government with water. And, by section three, Georgetown 
is allowed to borrow a sum not exceeding $50,000, and it is em- 
powered to tax the citizens up to any expense necessary for keeping 
up to the said city a supply of water, which, of course, would be a 
means of paying the Government. 

An increased water supply for Georgetown is now taken under 
the Act of July 15, 1882, for “ taking water to supply the City oF 
WasHINGTON” and “other purposes,” the taking for Georgetown 
being concealed under the words “other purposes.” i 

While the Attorney-General and Secretary of War are continu- 
ing such appropriation of your Orator’s water rights and to occupy 
his lands without law, can they not be restrained from so doing by 
injunction, and can they be permitted to do this without some means 
of its obtaining compensation are provided? Let it not be forgotten 
that the taking of water for Georgetown was nowhere provided for 
by any Act of Congress, the proceedings under the inquest, the pro- 
ceedings under the submission to arbitration, or the award of the 
arbitrators, and that in the suit in the Court of Claims the Govern- 
ment defended against any payment of compensation adjudged by 
the award for the taking under plan “ Fourth,” that it never had ac- 
quired any title whatever to these lands or water. 

That the dam under plan “Fourth” was unfinished until the 
Act of 1882, which appropriates money to complete said dam from 
point to point, thus building exactly the dam of plan A, of which 
plan “ Fourth ” was a part. 

We have now furnished the history of the doings and 
omissions to do, of the Government officers before the Act of July 
15, 1882. 


PROCEEDINGS UNDER THE ACT OF JULY 15, 1882. 


We now come to a statement of what was done, and omitted to 
be done by the Government and its officers in. relation to the injuries 
sustained by your Orator because of their omissions and proceedings, 
under the Act of 1882, to increase the water supply of the City of 
Washington, and for other purposes. These are set out in the 
Record, marginal pages 12 to 18 inclusive, and complete our statement 
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of the case. All these facts well pleaded are admitted by the 
demurrer to he true. 

The Secretary of War did not cause to be made a survey and 
map of the “lands necessary for a dam across the Potomac river at 
the Great Falls, including the land now occupied by the dam, and the 
land required for the extension of said dam across Conn’s Island to 
the Virginia shore,” sufficient with any degree of accuracy, as such 
survey should have been made, to be the foundation of passing the 
title to the land and water rights of the plaintiff necessary to be 
taken for the purposes of said act. 

The Secretary of War and the Attorney-General of the United 
States did not proceed to “acquire to and for the United States the 
outstanding title to land and water rights of the plaintiff,” which said 
rights and title, both the Secretary of War and the Attorney- 
General knew existed from information furnished them by your 
complainants, and which the plaintiff offered to sell to them, on the 
15th day of January, 1883, and to convey to the United States all 
—_ rights mentioned and awarded in the second paragraph of said 

award, hereinbefore set out as to dam A, provided plaintiff might 

build and maintain a canal and bulkhead across and upon the land of 

the United States on the Virginia shore of the Potomac, so as to use 

/ the water in the pool above the dam A, subject to the superior 

| right of the United States to use the water in the aqueduct in the 

manner and to the extent shown by the specification of said dam 

A, and its corresponding operations, for forty-five thouxand dol- 

lars, appropriated by Congress to purchase said water rights and 

land, provided the United States would build said bulkhead men- 

tioned in said award and specification, and connect the same with the 

old canal, so that the plaintiff could use the water of said river not 
needed for the purposes of said act. 

And your complainant is informed and believes, and therefure 
avers, that the difference between the $45,000, the consideration 
money for deeding said rights and land to the United States, and 
the sum of sixty-three thousand seven hundred and sixty-six dollars, 
awarded by the arbitrators for the use by the United States of said 
land and water rights required for said dam A, would have been 
more than sufficient to have made the changes proposed by your 
complainant in the dam which the United States are now building. 
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But the Attorney-General and Secretary of War never made any 
answer to plaintiff's proposition, except to inform it that it had no 
water rights whatever. | 

The proposed acquiring of water rights and land for the pur- 
poses of a dam, as the same is described in the published notice 
of the Attorney-General, on the 20th of August, 1883, is not other 
and different, but substantially the same as the dam A, the plan 
of which we submitted to arbitration, and by said arbitration com- 
pensation was awarded to plaintiff for the land and water rights 
taken and to be taken for the purpose, in the sum of $63,766.00, 
together with the right of the plaintiff to use the remainder of the 
water not taken under said plan by means of proper canal and bulk- 
head appliances, on the Virginia shore of the river. 

The Secretary of War and the Attorney-General of the United 
States did not do the things requisite to enable said lands to be taken 
under said act, by the right of eminent domain. 

I. They did not “proceed to acquire, to and for the United 

States, the outstanding title to said lands and water rights” of 
plaintiff. | : 
II. They resorted to condemnation of said lands and water 
rights when it was not necessary so to do, and without notifying or 
calling on plaintiff to consent to the acquiring said lands and water 
rights to and for the United States. 

III. The Attorney-General did not proceed, before condemna- 
tion was attempted, to ascertain the owners or claimants of said 
lands of plaintiff. 

IV. No survey or description of the water rights attempted to 


be condemned was made or published, or inserted in any newspaper, — 


as a proceeding precedent to said condemnation, nor was any deter- 
mination arrived at by said Attorney-General, or by any other per- 
son, as to the amount of said water rights or water in said river 
- which was to be condemned, nor did he give notice us to how much 
water was to be so taken by condemnation, whether a part or the 
whole of said river, so that the appraisers of the value thereof, pro- 
vided for by said act, could not appraise the water to be taken. On 
the contrary, the only claim made by said Attorney-General as to 
said land and water rights, or notified to your complainant, by pub- 
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lication or otherwise, was contained in a newspaper publication, in 
the words and figures following : — 

“In addition to acquiring to and for the U.S. (sic) any 
outstanding title to these lands at the Great Falls, it is also pro- 
posed to acquire all water rights implied in the possession of the 
same, or needed for purposes contemplated by the act under which 
these proceedings are taken.” 
| “The map of the surveys (in three trac ings) required for the 
) uses enumerated in the above-named Act of 1882, Chap. 294, may © 
be seen at this Department by all claimants to any portiun of said 
premises.” 

The Attorney-General applied to the Chief Justice of the Dis- 
trict of Columbia for the appointment of three persons to act as 
appraisers, as provided in said act; but did not give them any 
description of any tract of land, the ownership of which is claimed 
severally or otherwise, belong to the plaintiff, that said tppraisers 4 
ee might fairly and justly value the same, or any water rights, or 4 
“| intimation of water to be taken, nor did said appraisers value 3 
either land or water rights belonging to the plaintiff, nor has any 
amount been tendered to your complainant therefor. 

The Secretary of War, in the year 1883, by his servants and 
! agents, wrongfully took possession of the lands of the plaintiff, 
i” claiming to have done so in behalf of the United States, in the State. 
1 of Maryland and in Virginia, which land was not within any descrip- 3 

) tion made, surveyed, or traced by the Secretary of War, and has - 4 

used said land for the purpose of constructing 2 dam along a portion 3 
= 5 of said land across Conn’s Island, and over said river to the Virginia 
shore, and has built a large portion of said dam by means of his said E 
servants and agents, without making any bulkhead in said dam, or 1 
any provision whatever by which your complainant can use any e 
portion of ‘the water for manufacturing or other valuable purposes, 
as was awarded by the arbitrators in their award as aforesaid, in. 
favor of the plaintiff, the dam to be constructed after the manner of 
plan A. The War Department of the United States has occupied 
said land with a force sufficient to prevent any opposition on the 
part of the plaintiff to its acts and doings, or the acts and doings of 
its servants, agents, and employés, without a breach of the peace of . 
the State of Maryland. 


18 GREAT FALLS MAN’F’G CO. Uv. A. H. GARLAND ET ALS. 


There has been established at Washington a bench mark near 
the foundation of the Capitol, showing its height above mean tide 
at Washington, which bench mark has been used as the standard for 
all engincering purposes in and about the District of Columbia, 
wherein reference is made to tide. And when Congress appro- 
priated money “ for work and material to complete the dam at Great 
Falls to the level of 148 feet above tide, and extend the same to the 
Virginia shore, one hundred and forty-five thousand one hundred 
and fifty-one dollars,” the words “to the level of 148 feet above 
tide,” had reference, were equivalent to and not different from, an 
enactment that the dam was to be at a level of 148 feet above said 
mean tide shown by said bench mark, and no higher; but the United 
States are building said dam to a greater height, whereby large por- 
tions of the plaintiffs lands will be entirely covered with seamen 
without any sanction of law or right whatever. 

Your Orator has always stood for the award and insisted upon its 
validity, and claimed that the United States, being now completing 
one of the dams set out in the award from the Maryland shore 
across Conn’s Island to the Virginia shore, should pay the amount 
of compensation fixed by the award, and should be decreed by 
Court to so complete that dam that it shall give the right to the 
surplus water, or, as the award expresses it, “the water subject to 
the superior right of the United States,” to your Orator. 

It may be said that, there being four plans found by the arbitra- 
tion, and the United States having accepted one, and being compelled 
to pay for it, there is the end of the award. The answer to this 
is very plain and conclusive: Looking at the sketch of dams, it 
will. be seen that plan Fourth, the plan of the dam from the Maryland 
shore to Conn’s Island, near the centre, was, in fact, but a part of 
plan A, so far as it went, and was sufficient to supply water for the 
uses of Georgetown and Washington up to the year 1882, at the 
height of 148 feet above mean tide, as is found in the award as to 
said plan. XVIII. Finding of Fact (App. p. 14). But now it 
becomes necessary to have more water, and Congress, by the Act 
of July 15, 1882, appropriated $145,151.00 for work and material 


to complete the dam at Great Falls to the level of 148 feet above 


tide, which, the bill alleges, is a well-known “ bench-mark,” and 
extended the same to the Virginia shore. . This appropriation, 
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therefore, is simply for the completion and extension of said dam 
according to Plan “A” of the award,— nothing more. This is 
also shown by the award of compensation for Dam “A” to: the 
Company, $63,766. $15,692 was the award of compensation for 
Plan “ Fourth,” which, as we have seen, is only part of Plan “A.” 
The Act fixes for land and water damages to be paid the Company 
for its extension in 1882, $45,000, which, added to the $15,692 
already paid under judgment of this Court for Plan “ Fourth,” 
would be (not including interest), in effect, the award of the abitra- 
tors for Dam “A,” to wit, $63,766. 

Our contention, therefore, is, that the award which established 
Plan ’ A,” having been, by judgment of the Court of Claims, held 
| to be a valid one, and that judgment being sustained by the Supreme 
| Court, the United States is bound by it, and the fact alleged ini the 

bill, that Dam “A ” is the one now building by the United States, 
| having taken possession of the land for that purpose; that the 
q United States baving made no compensation for so doing, nor made 
- provision for any, which facts are alleged in the bill and admit- 
| 
' 
' 
| 
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ted, the defendants unre trespassers ab initio, and the bill should be 
sustained, and the defendants restrained from further proceeding 
until the United States make compensation, which was awarded 
aguinst them. 

We further contend, that under the facts admitted, the United 
States cannot exercise the power of eminent domain over this land 
in the manner it is attempted to be done by the Act of July 15, 
1882. (See Act, Appendix, p.'1.) 


We admit that the United States, as a government, have an in- 
herent right to take property anywhere within its boundaries in any 
manner, with or without an Act of Congress, for certain’ public 
purposes, where the urgent seneeonne of the Government compel 
such takings. | 

For example, war raging, it may build a fort, barricade 
a river, seize a railroad, without any Act of — or = 
for compensation. 
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Necessity compels. | 

In time of peace we hold the law to be, that the United States 
cannot take and occupy certain kinds of such private property of 
the citizen in a State except for such incidental use as may arise 
from making surveys, rescuing the lives and property of its citizens 
through its officers from imminent peril, as in the case of the use of pri- 
vate lands by the Coast Survey and Life-Saving stations, without a 
preceding Act of Congress which shall define a constitutional mode o 
taking such property, and provide means by which the owner can 
obtain compensation and a proper tribunal for the assessment of the 
amount of such compensation, to which the injured party may by his 
own act as of right at once resort, and from whence the citizen shall 
certainly receive such compensation. 

We do not involve in this discussion the question whether when 
_ the Government takes property it is obliged to provide a fund to 
answer the claim of a citizen for the property so taken before the 
United States can occupy it, because we believe the law to be that 
the United States being deemed solvent by him whenever the com- 
pensation is to be ascertained, and the provision made by law for its 
certain payment, it is to be presumed the same will be paid. 

But we do claim, that as the United States cannot be sued, and may 
for a reasonable time occupy property taken and not compensated 
for, because of this presumption, makes it most imperative that a 
speedy mode of assessment of damages should be provided for; that 
that assessment should be within the present reach of the injured 
party without let or hinderance, in case the Government take posses- 
sion of landed property, it should make full appropriation of it, as 
it may take possession of the property before payment is actually 
made, as is not the case where some corporations, municipal and 
other, may be empowered to take private land for public use by an 
Act of the Legislature. Specially is it the duty of the Government to 
do, and the right of the citizen to have this dune, when lands are taken 
into the hands of the Government where there is no rule of damages 
for delay and interest on the price of the land, as in case of personal 
property affords no adequate compensation for the delay, as the citi- 
zen is wholly powerless to compel any action of the Government in 
his behalf; so that if, either by the terms of the Act by which private 
property is taken, any undue delay is interposed to the payment, or 
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such delay is caused by the acts, neglects, or omissions of officers to 
whom the execution of the taking is committed, then the ocoupation 
and appropriation of the property without payment becomes unlaw- 
ful by the Guvernment and aguinst the right of the citizen. 

That of necessity this should be the law is completely exempli- 
fied in the present case. 

True, it is to be presumed that the Government will not nter- 
pose needless delay, and that the Government will always act justly 
and properly towards the citizen, but that presumption in this case 
is shown to be most signally untrue. The Government of the United 
States took the land of this Company for the purpose of an aqueduct 
to supply Washington, and did supply Georgetown with pure water 
in 1859, the aqueduct being opened before the dam was needed 
(Rep., p. 3); and with every effort, as has been shown, for more 
than a quarter of a century, this company found it imposzible to get 
a single dollar of compensation. This was not owing to its want of 
diligence, for it was instant in season and out of season in that be- 
half, but because of the interposed delays of the Goverument off- 
cers. And at last it was gravely argued by the Solicitor General of 
the United States, before the Court, in the case of the Company 
against the United States (112 U.S. ubt supra), that the acts of 
Government officers in taking these lands and water of your orator, 


were not acts of the Government at all, but simply trespasses of the 


Government officers, by which the Government acquired no right 
and incurred no liabilities, and so had the use of our land and water 
for two decades, and for the same time we got no compensation, 
and never compensation for the water Government diverted to 
Georgetown. 

Therefore, we have brought this, our bill of complaint, to have 
determined what the character of this present occupation of our land 
may be, if possible, before twenty years shall have elapsed and this 
generation is dead. 

Our land bas now been occupied and water taken five years, and 
we have not been able to be heard yet befure'the Courts of the Uni- 
ted States on that question of compensation ; and this Court felt it: 
its duty to deny our motion for udvancement of this case of claim 
to have such trespusses enjoined, so another generation may pass 
before we can get just compensation from the presumed justice of. 
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the Government. The Sovereign, 2 Monarch, can do no wrong, and 
therefore is always just; but there is no such presumption in regard 
to this Government. See Langford v. United States, U.S. R., p. 341, 
where the Court held, that when the officers of the United States 
tuke property they are presumed to be trespassers. If there were 
any presumption of right done, it would be, as our case shows, of 
about as much practical benefit to the citizen as the old maxim “ that 
the husband rules the wife.” 

Should not the rule be, therefore, nay, is, that when the United 
States takes property in time of peace, with which to supply one 
city with water and supplies two cities (which right is nowhere 
contemplated in the Constitution, so far as I have read that in- 
strument), that proper and sure provision should be made for 
compensation, to be paid before the water is actually so taken 
and used? 

It is but just to say, however, that it would seem as if the Act 
of 1882 intended this to be done, and contained provisions for an 
appropriation by which ft could and ought to have been done; but 
the officers in charge gravely tell us that they simply have not done 
anything in regard to the compensation for lands so taken the law re- 
quired them to do, but have neglected their plain duty for more than 
five years, the only excuse being thus stated in an official report: 
* As questions of law were involved, tt. was deemed impossible, with- 
out the examination of numerous witnesses, to arrive at the value of 
the land to be taken, exclusive of the injuries to be wrought by the 
taking upon the other property, and the rights of the claimant.” 
(Rec., p. 30, Report of Brewster to Senate.) That is to say, the 
Act which authorized the taking directed the Attorney-General to 
have the injury so done appraised at once by appraisers whom he 
could call out, and the amount found to be tendered to the Company. 
(Rec., p. 10.) ‘This he refused to do, because it required examina- 
tions of law and witnesses as to the value, and the party had another 
remedy in the Court of Claims. The injured party was given by the 
law the speedier remedy by appraisement and tender. Why should 
this officer deprive him of that ? 

A case in the Court of Claims finished, averages, if important, more 
than six years. Ours lasted sixteen yenrs. Besides, all damages 
having been awarded by the arbitrators; why not tender that sum? . 
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- It. will be observed, in the same clause of the Attorney-General’s 
report, he says that the claim of the Great Falla Company was not 
presented until October, 1884, to the Attorney-General. That 
simply is not the fact, for it “pyenre (Rec., p. 12) in the averments. 
of the bill: — 

© And your orator offered to sell said land and water rights to 
the United States, at a fuir valuation, by appraisers to be appointed 
mutually between the parties, which said offer was communicated to 
the Attorney-General of the United States by the President of the 
Great Falls Manufacturing Company, soon after the passage of said 
Act of July 15, 1882.” 

* And your Orator is informed and believes, and therefore avers, 
that upon said offer not being accepted by the Attorney-General and 
Secretary of War, on the fifteenth day of January, 1883, said com- 
pany offered to convey to the United States ull rights mentioned and 
awarded in the second paragraph or award, hereinbefore set out as 
to dum A (Rec. p. 12). 

Besides, in the very Act of July 15, 1882, the taking of these 
lands and water rights of your Orator are in a manner provided for 
by name and description, so that it was the duty of the Attorney- 
General to take notice of that claim on his own account, and proceed 
to adjust it. The injured party was neither allowed to appoint an 
appraiser or appear before the Board. 

What will this Court say to the proposition that the injured 
party, when his property has been taken, is to be left for his remedy 
to a supposed appeal to the justice of an officer who will deliberately 
state that the Great Falls Company’s claim was received on Oct. 
9, 1884, when in the same communication he declares that he decided 
he was functus officio as to it in August, 1883? Besides, it is stated 
in the bill, and admitted, that negotiations as to these very claims 
were going on from the Ist of January, 1885, between the Company 
and the Attorney-General of the United States and Secretary of 
War, wherein the Company had offered. to take what had been 
awarded twenty years before as its just damages to be paid by the 
United States for the same dam and water right with a good title. 

One of the grounds set forth in the opinion of the learned judges 
refusing the injunction asked for in this bill was, that it was brought 
eighteen months after this work commenced on the Company’s land,. 
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while your Orator had been besieging the doors of the officers having 
this matter in charge for remedy; yet, relying apparently upon this 
statement that our claim was delayed in filing till Oct. 9, 1884, the 
injunction was denied because of imputed laches. 


If we have stated correctly the provisions of law when the 
United States takes possession, in time of peace, of private property, 
when no special exigency exists, then we say that the provisions of 
this Act of July 15, 1882, do not comply with the provisions of the 
Constitution of the United States. 

First: It does not concern a matter wherein, by the terms of the 
Constitution, Congress has any right in time of peace to condemn 
land. | 

Congress is empowered by the First Article of the Constitution, 
Section 8, Clause 17, to exercise its (like) “authority over all places 
purchased by the consent of the Legislature of the State in which 
the same shall be for the erection of forts, magazines, arsenals, dock- 
yards, and all other needful buildings.” 

— We claim that this grant of power is an inhibition of all 
power of obtaining property for like purposes, except always in the 
case of prompt necessity or emergency ; and Congress has never yet 
exercised the power to take any property for like purposes except 
by purchase, with the consent of the State. 

If the Court should decide that it had such power, where does 
the Government get a territorial jurisdiction over land taken with- 
out the consent of the State? 
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For THE WHOLE NATIONAL LIFE SUCH POWER HAS NEVER 
BEFORE BEEN EXERCISED. : : 


In what book on constitutional law has this clause of the Con- 
stitution been developed or intelligently commented upon? In what 
volume of reports has it been decided to exist, when the case showed 
that the State refused assent? Not tn Hohl v. U.S., ubt supra. 
There it is said, condemnation may include purchase. That may be 
true ; but does purchase include condemnation without the consent 
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of the State? Kohl's case ought not, and does not, decide this ques- 
tion, because the land was taken with consent of the State, which 
ceded jurisdiction over +t. Therefore the question did not arise, 


and all that is said on that subject is obiter dicta. 
One would conclude that such claim of power 

by Congress, because by joint resolution of 1841, iubi supra, DO 
officer is allowed “to do any work or expend any money on any 
land in any State until the Attorney-General has certified the 
title thereto?” Such certificate would be necessary in case of & 
purchase ; but wholly unnecessary in case of condemnation, because 
due form of constitutional law, 

condemns land for public use, the title passes to the United 
States as against the world without further interference of the 
Attorney-General or anybody else. No question of title can in such 


case arise. 7 
The provision of the Constitution requiring assent of the State 

not only has been, as I say, strictly followed, and no land ever 
taken ina State by direct condemnation, without aseent of & State, 
by any judicial decision or controversy 5 and 


so far as is shown 
this course has not been without design oD the part of Congress, 


but ex industria, as -. seen, by the policy announced by Congress 


in 1841. 
Congress, in the act authorizing the building of an aqueduct to 


supply the City of Washington, made it a condition precedent that 


Government should have the assent of Mary land to acquire any 
of her lands by purchase, and 


Maryland aswented that her lands 
might be so taken, provided the compensation should be 

by a jury, as we have seen, — 4 condition that never has been 
fulfilled, although these very lands have been taken and occupied 
by the United States. which still retains the ceded jurisdiction 


was never made 


over them. 
In the Act of July 15, 1882, there is neither provision for the 


assent of Maryland or for a jury, nor is *t even intimated in that 
act that these lands taken from this Company 4re in the State of 


Maryland. 
Upon these facts, thus apparent upoD the record, we assign for 
error in the decisions, orders, decrees; and refusals to decide order 
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| and decree of the Court below, the following errors in matters of 
a law. | 
| The Circuit Court ought to have decided and decreed : — q 


‘I. 


That said Act of 1882 in its provisions is unconstitutional : — : - 
1. In that it does not take private property for public use. | 
Instead thereof it takes land and water-power, the property of 
the United States under the award, but for which the Government 
has not paid compensation to the owner. 

2. In that the Act tends to avoid an adjudication and deter- 
mination of damages for land already taken by the United States by 
a new taking. 

3. In that the Act tends to avoid and set aside a compact with 
a sovereign State for the making of which the Government has re- 
ceived consideration from the State and its citizens, to which the 
faith of the Government is solemnly pledged. # 

4. In that it takes private land and water privileges 1 in that + 
State without the assent of the State of Maryland, or any cession 
of jurisdiction thereof, for the use of the inhabitants of Washington 
and Georgetown. 


EN Oe 


IT. 


In that it does not provide for a constitutional and impartial , 
tribunal to assess and ‘determine the damages or compensation for 
the private property taken, if the taking is a “purchase” or con- 
demnation in these : — 

1. It provides for a valuation of lands and water-rights taken, 
for purpose of fixing just compensation for the taking by appraisers, 
all appointed by an agent of the Government only, and does not 
provide any notice to the injured party to take part in such ap- 
pointment, or to be present, or heard at the appraisement. And the 
only provision for compensation is a tender of such valuation, and 
to get that, a deed of its land must be executed at his own expense 
by the injured party. 

2. It provides that such appraisers shall not consider the true 
and just value of the property taken or injured as compensation, in 
these words: “In making the valuation the appraiser shall only 
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consider the present value of the land without reference to the value 
for the uses for which it is taken, under the provisions of this Act.” 

3. It does not provide for a constitutional tribunal by which 
damages and compensation shall be assessed for private lands taken 
for a public use, such controversy being a “ suit at law ;” the trial by 
jury was not provided, nor any tribuna] whose judgment as to com- 
pensation can be enforced; nor is any pledge of the faith of the 
Government that said compensation shall be paid, or any payment 
ordered, save in case such appraisement is accepted. 

4. In this that it provides as the only tribunal, the Court of 
Claims, which has no power to enforce the payment of any of its 
decisions, or to adjudicate cases of suits like the present, where 


_ specific performance of contracts is to be adjudged and enforced. 


5. In that the Act does not provide, nor is there any other 
provision of law by which the compensation for the property taken 
shall be paid, or any fund from which it shall be paid, save such as 
may hereafter be voted by the Legislature, and approved by the 
accounting officers of the Treasury. 


IIT. 


The Circuit Court erred in this: Assuming the provisions of 
the Act to be within the purview of the Constitution, and the manner 
of taking as described by the Act is not in any of its parts constitu- 
tionally objectionable, the Court should have overruled the demurrer, 
and granted the relief sought for by the bill by some proper order 
and decree in favor of your Orator : — 

1. Because it was the duty of those charged with the execu- 
tion of the Act to carry out and enforce every provision thereof in 
relation to purchasing and to “ acquiring said land and water-rights,” 
and providing for valuation and appraisement thereof, and so to do all 
things that your Orator might get relief in the premises without any 
delay except that of urgent necessity. As to all and each of which 
duties, doings, and things to be done, prescribed by said Act relative 
to your orator or his said lands, said officers or either of them did 
nothing. 

2. Because that the Secretary of War and his officers and 
ageuts became trespassers ab initio, by entering upon the lands of 
your complainant and taking possession of them. By the provisions 
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of said Act, “upon the publication of the notice as above directed, 
the Secretary of War may take possession of the premises embraced 
in the survey and map, and proceed with the constructions herein 
authorized ; and upon payment being made therefor, or without 
payment upon the expiration of the time above limited, without the 
tiling of a petition, an absolute title shall vest in the United States ;” 
and no surveys or proper map embracing the lands had been made 
by him, as is charged in the bill, and as is admitted by the de- 
murrer ; nor was any provision for payment made ; and, without pay- 
ment or provision for payment, Congress cannot vest an absolute 
title to the lands of the citizen in the United States. 

3. Because, if the officers charged with the execution of this 
Act, do on the land anything not authorized and directed by the 
Act, or take any other and different, or more property, or for any 
other purpose than they are permitted by the Act, then such officers 
become trespassers ab initio, and should be enjoined, and other 
relief against them be afforded. | 


ARGUMENT OF ERRORS ASSIGNED. 


We will now present.to the Court such considerations of the 
law and fact to sustain these several assignments of error as may 
seem to be relevant and proper. 

The four points raised under the first error assigned are as 
follows : — 3 


I. 


That said Act of 1882 in its provision is unconstitutional : — 

1. In that it does not take private property for a public use. 

Instead thereof it takes land and water-power, the property of 
the United States under the award, but for which the Government 
has not paid compensation to the owner. 

2. In that the Act secks to avoid an adjudication and determi- 
nation of damages for land already taken by the United States by a 
new taking. : 

3. In that the Act tends to avoid and set aside a compact with 
a sovereign State, for the making of which the Government has 
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received consideration from the State and its citizens, to which the 
faith of the Goverument is solemnly pledged. 

4. In that it takes private land and water privileges in that 
State, without the assent of the State of Maryland, or any cession 
of jurisdiction thereof, for the use of the inhabitants of Washington 
and Georgetown. 

These may as well he argued together, as the considerations ap- 
plicable to each are blended with the others. 

The question whether it is within the power of Congress to take 
private property under the circumstances and for the uses for which 
the property of the Orator was taken, by an Act of eminent domain, 
to furnish the City of Washington with “ wholesome water,” that is, 
water for domestic purposes (sce Act of 1853), has never yet been 
decided by this Court, or any other Court, so far as we are in- 
structed. 

We do not deny that Parliament may take any water in the 
United Kingdom for a supply for the city of London, and its adjudi- 
cation of the judicial question whether that is a public use would be 
conclusive. Or that the Legislature of New York may by act take 
any water within its jurisdiction to-supply its chief city. Or that the 


State of Pennsylvania may take the waters of the Schuylkill river to 


supply the citizens of Philadelphia; and those acts would he like ad- 
judicatiuns. But that is because upon this matter the representative 
of the sovereign power of the people, the Parliament, is omnipotent ; 
and so are the Legislatures of the States, expressing their will in the 
care of their citizens. And each State might tuke all the waters 
within its boundaries and appropriate them for the use of all the citi- 
zens of the State; but we deny that any State can take the water 
from the citizens of another State, however large or extensive that 
public use might be; and the reason for that inhibition is not because 
the States ure not sovereign in that regurd, but because they cannot 
interfere with another sovereignty. Now, the Government of 
the United States is not sovereign except where it is made so 
hy the Constitution. It has certain powers which have been con- 
ferred upon its Congress by the Constitution, but those not 
specifically so given, are reserved to the States or the people by Ar- | 
ticle X. of the Amendments ; and the United States is not sovereign 
in its capacity save to carry out those powers delegated to it by the 
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Constitution. Therefore, in cases of necessity to preserve the na- 
tion’s. life, it may exercise as high sovereign powers as any govern- 
ment; but in relation to the matter in hand it has only the powers 
expressly delegated to it by the Constitution, Article I, Section 8. 
Nowhere else has any such powers been given to Congress. Con- 
gress may exercise exclusive legislation in all cases whatsoever over 
such District, nut exceeding ten miles square, which may, by the 
cession of the particular States, and the acceptance by Congress, 
become the seat of Government of the United States. Any exer- 
cise of power by Congress under that section must be only within 
the District: “That is, in all cases whatsoever where authority so 
to do has been ceded by the particular States.” Where, by this 
clause of that section, is there any power given to Congress to ex- 
- ercise anv jurisdiction outside of the District for the benefit of the 
people of the District as against any State? 

And again, where the Legislature of a State will consent, Con- 
gress may exercise like authority over that part of a State for which 
consent is given, but four certain enumerated purposes only, to wit: 
building dock-yards, etc., and other needful buildings. But this must 
be done only after “ purchase of the place,” with the consent of the 
Legislature of the State. Nor has Congress ever attempted to exer- 
cise this power without the consent of the State; that is, the power 
to take possession of land in a State without an immediate and over- 
powering necessity therefor. 3 

We need not discuss this further, because in this case Congress 
limited itself to that power of purchase in its first act of appropria- 
tion for taking this water. (Act of March 3, 1853, Appendix, p. 6.) 
Maryland consented, but only sub modo, that it might be purchased 
upon certain terms of indemnity to her citizens, and not otherwise, 
among which was one making it lawful for the United States only to 
enter upon lands, and take and use materials (where its agents could 
not agree with the owners for a purchase of the land), “ after having 
made payment, or tendered payment for the same at the valuation 
assessed thereon, in the manner hereinafter prescribed.” (See Sec- 
tion 2, Act of Maryland.) And for more than thirty years Congress 
has not asked Maryland to grant her consent upon other terms to 
purchase this land and this water for this purpose, but has asked 
leave of the State of Virginia to purchase land on the opposite side 
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of the river, at Great Falls, for the same purpose. (See Act of 
Virginia, Appendix, p. 30.) | 
I certainly shall not stop to argue the proposition that Congress, 
by this second Act for taking water, meant to change the relations 
between the United States and Maryland from what they were at the 
E . time of the first purchase, and still continue otherwise to be, and 
ie take its lands as against Maryland, because I cannot conceive of 
such an act being wittingly done hy Congress. The Act is only to 
increase the water supply of Washington. That is, Maryland hav- 
ing agreed to the taking of a water supply by the United States for 
Washington, Congress now proposes to increase that supply. How? 
Of course, in the same manner in which Maryland consented that 
it should be purchased. | 
Therefore, the question arises, What is this taking? If by pur- 
chase by the Act of 1853, then, if “ purchase” includes condemne-. 
tion, that condemnation must be sub modo. 
There is another branch of these assignments of error, to which 
Bist we desire tho careful attention of the Court: The United States, 
| by its officers, called upon Maryland to afford the proper jurisdiction 
to the United States, and the proper means by which she could pos- 
sess herself of certain land and water-rightsa for the construction of 
7 an aqueduct at Great Falls. Maryland, as we have scen, so agreed 
x to do, under certain provisions. Those provisions were accepted by 
the United States, and the Attorney-General sued out process before 
the Courts of Maryland as un initiatory step to purchasing the 
water, by first ascertaining what was to be paid for it. A jury was 
called and returned a verdict. That verdict was set aside on the 
motion of the United States. The United States, in the meantime, 
as it could not do under the laws of Maryland, entered upon and 
took pussession of the premises for the purposes for which the con- 
_ sent of Maryland was asked. Afterwards an arbitration was entered 
into, which has been sufficiently described, and the whole proceed- 
ings in regard to it are extended in (Appendix, pp. 7-13), the. 
result of which was an award of the arbitrators, which was never. 
set aside, although the submission made a provision for that action, 
. that a certain plan of building a dam, known as “ Plan A,” might 
be followed by the United States, and the water which it would re- 
tain be used for the purposes of an aqueduct upon the payment of. 
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of a certain height across the Maryland channel... The Department 
of the Interior refused to stand by or pay the award. The officers 
of the United States, without further authorization by Congress, 
began work upon a dam from the Maryland channel to Conn’s Island, 
which the Court of Claims and the Supreme Court have found to be 
a substantial equivalent for one part of the dam, according to 
* Plan A.” No more water was required than “ Plan Fourth” would 
have given the United States. Afterwards, the Company, which had 
always accepted and stood by the award, petitioned for payment 
for the amount of water and land taken, which petition was 
decided by the Court of Claims in their favor, and the amount 
awarded by the referees, without interest, was paid them by a de- 
cision of this Court. 3 : : } 

Now, we claim that the action of the officers of the United 
States in taking possession of the land of the Company, Conn’s 
Island, and building the dam across it, took possession of the 
land and water of the Company, and have used them for the 
benefit of the United States from that time until the present, and 
such action has been assumed by the Courts to be the action of the 
United States agreeing to that plan of taking water according to 
the award, and thus, as your Orator claims, have become possessed 
of the land and water-rights and water-power which would have come 
to the Government under “ Plan A,” under the award, except that 
it has not paid for it. When Congress enacts that dam “ A ” shall 
be completed, it has only enacted that it will accept the award; or, 
in other words, authorize the completion of the dum which it bad 
purchased the right to do before, by the award and agreement thereto 
of the Company. In other words, the award gave the United States 
the option to build a dam according to “ Plan A” whenever it chose, 
‘tor the purpose of supplying Washington with water. The Orator 
accepted the award. The United States, by its officers, without fur- 
ther authority, built a dam substantially the same as “ Plan Fourth,” 
which was a part of dam “A,” across the Maryland channel. The 
dam did not interfere with the flow of the remainder of the water in 
the river, or its height, and, therefore, the Government had only 
occasion to pay for the water it had taken, and for the land necessary 


a certain sum, and doing the acts set forth in the award. But 
* Plan Fourth ” was only a part of “ Plan A” ; that is, providing a dam 
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to take that water, t.e., the Maryland channel. The Company, ac- 
cepting that condition of things, brought its suit in the Court of 
Claims fur the amount found by the award for taking so much of its 


land and water. The Court of Claims sustained that, and gave jadg- 


ment in favor of the Company, and that judgment was appealed from: 
to the Supreme Court. The Supreme Court, by its decision i ignoring 
the claim of the United States that it had not acquired any rights there, 
and that its acts were wholly trespasses, confirmed the decision of 
the Court of Claims. It is a remarkable fact, in this connection, 
that as soon as the Court of Claims decided in 1881 that the plaintiff 
had claims, and was entitled to compensation for the taking of the 
water, by a part of dam “A,” Congress passed the Act of the 15th 
of July, in fact accepting the award as to dam “ A,” by ordering a 
completion of the dam according thereto. This fact: of the dam to 
be completed being identical with “ Plan A ” is averred in the plain-. 
tiff’s bill, and is not denied. Indeed, the words of the Act, to com- 
plete the dam at Great Falls to the level of one hundred and forty- 
eight feet above tide, and to extend the same to the Virginia shore, 
make clear reference to the award and the judgment of the Courts. 
Has Congress by the Act of 1882 done anything more than 

complete the purchase of the land in Maryland by agreement of par- 
ties? The parties at first disagreed. A jury was invoked to settle 
the disagreement. That was found inoperative. The parties there- 
upon came together and agreed to submit their disagreements to cer- 
tain other persons, and they awarded, and the parties have both 
acted under their award, the United States taking possession of the 
land and building the dam according to the award, and the Company : 
calling upon the Government to be paid according to the award as 
far as it had gone, and has been sv paid. The award gave the 
Government the right to extend the dam across the river upon 
further payment of a given sum, and the Government has authorized ' 
the extension of such dam, and is now completing it, and nothing 
remains for it to do but to carry out the award. Are we not right” 
in our position, that instead of this Act being a taking of the land 
and water belonging to a private party, it is only an Act appro- 
priating money to utilize land and water which belong to the 
United States when they pay for it, what they are doing, having 
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been adjudicated to be done by a tribunal chosen by the United 
States. ; 

Doubt was raised whether the United States, where there is a 
controversy to be adjusted, can, through its proper officers, the heads 
of departments, submit that question to a reference. That is not an 
Open question, since the case of the United States vs. Farragut, 22 
Wall., 406, where the question how much money the United States 
could pay for certain vessels that they had taken and used that had 
been captured as prize by Farragut’s fleet was to be determined, 
a reference was made, and the seteeoent of that reference sustained 
by the decision of this Court. 

It has been said that a claim against the United States cannot 
be submitted to any tribunal execpt a court of the United States. 
We hope the Court will so decide, because we have a claim .now 
against the United States which we want to have submitted to a 
proper judicial court of the United States, and nobody else. But at 
the time this reference was made there was no claim against the 
United States. The United States wanted some water. It called 
upon us to furnish the means of getting it. We failed to agree 
as to the price, and it was agreed to submit that price to arbitration. 
We had no claim against the United States until after the arbitra- 
tion, and an award was made. 

Is not the United States to be estopped by these proceedings ? 

The Act of Congress of March, 1853, and the Act of Maryland 
of May 3, 1853, having been accepted and acted on, the one by 
Maryland and the other by the United States, and the latter having 
received to its own use certain property and jurisdictional rights, 
without giving any consideration therefor, said Acts became a bind- 
ing compact between the United States and Maryland, especially 
binding the United States to the faithful fulfilment of each and every 
condition annexed to the Maryland grant made for the benefit and 


protection uot only of Maryland, but also of all property-rights . 


affected, or to be affected, which theretofore had been held under 
the protection of Maryland law; and especially because the United 
States had on its own motion in the Maryland courts obtained a 
decree against the plaintiff declaring the existence of said compact 
and its validity, thus the United States and all its agents were for- 
ever estopped from denying the same as to the plaintiff in any pro- 
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ceeding relating to the taking at any time, past, present, or future, 
any of its lands and water rights in the State of Maryland, for the 
purpose of supplying the City of Washington with water from any 
source in said State. 

This matter was determined in the case of the United States vs. 
Great Falls Company 21 Maryland, 119. 

The Great Falls Manufacturing Company had applied to the 
Maryland State Land Office to purchase a certain tract of land at or 
near the Great Falls, as land belonging to the State, and had paid 
the State the full amount of purchase-money required by law there- 
for, and had done each and every other thing necessary to entitle it 
to a patent therefor. Whereupon, the United States filed a caveat 
against the issuing of said patent to this plaintiff, and carried the 
matter into the Maryland courts, alleging that the United States had 
a prior right thereto by virtue of said Act of Maryland of the 3d of 
May, 1853, passed at the instance and request and for the benefit of 
the United States. After a full hearing, final decree was entered 
against the Great Falls Co., the Court declaring that the two Acts 
above referred to constituted a. compact between the United States 
and the State of Marylaud, by which the United States acquired the 
prior right to the land in question. 

The same doctrine had been held about the same land in Bedell v. 
U.S., 14 Maryland R., p. 

The United States, having accepted as a gratuity from the State 
of Maryland certain jurisdictional and property rights, under and by 
virtue of suid Act of May 3, 1853, is forever estopped from the 
exercise of its own right of eminent domain as to any and all of 
the land and: water rights within the scope of said Act of May 3, 
1853. | 
The United States obtained through the Maryland Act what it 
could not obtain by right of eminent domain, to wit: jurisdiction, 
and this jurisdiction the United States has exercised. As Maryland 
could attach her own conditions to this gift of jurisdiction, the same 
are perpetual and binding on the United States, not only as to Mary- 
and, but also as to all the citizens of Maryland, for whom she exacted 
said conditions. The jurisdiction given could not extend beyond 
the taking. As every new taking carried with it a new extension of 
jurisdiction in the United States, it is evident that the last taking, for 
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extending the dam, depends on the Maryland Act for its validity 
as much as the first act of taking, and the conditions imposed must 
be complied with. And further, until some Court can be found to 
say that the Government is not as much bound by its contracts as is 
one of its citizens, our contention must be held to be good law, and 
the plaintiff can take advantage of the condition, for the State made 
it for its benefit. 

Under the provision of the second section of said Act of May 
3, 1853, the United States could not acquire the right to enter upon 
plaintiff's land, save under an agreement of purchase or condemna- 
tion, under Maryland laws, and payment, or tender of payment, the 
bill alleging and the demurrer admitting that the United States had 
ignored its contract of purchase, and had neither paid, nor tendered 
payment, for the plaintiffs lands entered upon by defendants. 

Can it be held by the Court that said compact, agreement of 
submission, submission, award, as to Plan “ A,” the adoption by Con- 
gress of said plan, and the appropriation of money for the carrying 
out of said plan, all combined, do not constitute a valid contract of 
purchase, then neither the United States nor its agents had any right 
of entry on plaintiff's lands, not having acquired that right by the 
only other mode prescribed by said Maryland Act? 


ARGUMENT ON SECOND ASSIGNMENT OF ERRORS. 
II. 


“In that it does not provide for a constitutional and impartial 
tribunal to assess and determine the damages or compensation for 
the private property taken, if the taking is a purchase or condemna- 
tion in these :— 

“1. It provides for a valuation of lands and water-rights taken, 
for purpose of fixing just compensation for the taking by appraisers, 
all appointed by an agent of the Government only, and does not pro- 
vide any notice to the injured party to take part in such appointment, 
or to be present or heard at the appraisements. And the only pro- 
vision for compensation is a tender of such valuation, and to get 
that, a deed of its land must be executed at his own expense by the 
injured party. 
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“2. It provides that such appraisers shall not consider the true | 
and just value of the property taken or injured, as compensation, in 
these words: “In making the valuation, the appraiser shall only con- 
sider the present value of the land, without reference to the value for 
the usey for which it is taken, under the provisions of this Act.” 

3. It does not provide for a constitutional tribunal by which 
damages and compensation shall be assessed for private lands taken 
for a public use, such controversy being a “suit at law,” the trial by 
jury was not provided, nor any tribunal whose judgment as to com- 
pensation can be enforced; nor is any pledge of the faith of the 
Government that said compensation shall be paid, or any payment 
ordered, save in case such appraisement is accepted. 

4. In this, that it provides as the only tribunal, the Court of 
Claims, which has no power to enforce the payment of any of its 
decisions. or to adjudicate cases or suits like the present, where spe- 
cific performances of contracts is to be adjudged and enforced. 

5. In that the Act does not provide, nor is there any other 
provision of Jaw by which the compensation for the property taken 
shall be paid, or any fund from which it shall be paid, save such as 
may hereafter be voted by the Legislature, and approved by the 
accounting officers of the Treasury. 


The Act, in fact, gives no way in which damages can either he 
agreed upon or assessed, which requires or permits any act to be 
done by the injured party to obtain his damages, except to file 
a petition in the Court of Claims. It provides for a valuation 
by appraisers, neither of which shall be appointed by the injured 
party ; but he shall not be heard before such appraisers, nor point 
out even what his land is, or what the title to it is, or where it 
is situated. He has exactly and precisely nothing to do with 
the appraisers or with the appraisal. 

The whole theory of the law of appraisement is that there shall 
be some representative of both parties on the Board. Whenever 
an officer of the law sells, or sets off land where appraisement is 
required, one appraiser is always to be appointed by the-party to 
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be affected thereby. When one party appoints all the appraisers, 
that very fact makes those appraisers a partial Board. 


Rhine v. City of McKinney, 53 Texas, 362-363. 


The Court declares — 


“In any event, it would not seem to be a fair and impartial 
“mode to have the appointment made ex parte by the corporation 
“to be benefited, and in which appointment the owner of the 
“property taken—and for the loss of which the Constitution 
“ guarantees just compensation—has no voice, and particularly 
“ where there is no remedy given, by appeal or otherwise, to have 
“the award of the commissioners reviewed. 

* Although the interest of the individual members of the corpor- 
“ation might be so remote as not to disqualify them to act when 
“properly appointed, yet their selections should be made by such 
“mode as would reasonably be fair and impartial alike to both 
“parties. Neither alone should have this exclusive right. 

“ Those provisions in the Constitution which relate more directly 
“to the protection of the inalienable rights of life, liberty, and 
* property, should be upheld with a strong hand, and, although we 
“in any case reluctantly declare an Act of the Legislature unconsti- 
“tutional, yet, as the courts are the last resort for the legal 
* protection of the just rights of the citizen, and as we believe that 
“the section of the statute under consideration does not afford that 
** protection, we feel constrained to declare it unconstitutional. 

* Judgment reversed and cause remanded.” 

And, substantially, the same strict rule is applied when the State 
itself seeks to appropriate private property ; for it is not unreason- 
able that. the property-owner should have the right to insist that the 
State, which selects the occasion, and prescribes the conditions for 
the appropriation of his property, should confine its action strictly 
within the limits which it has marked out as sufficient. So high a 
prerogative as that of divesting one’s estate against his will should 
only be exercised where the plain letter of the law permits it, and 
under a careful observation of the formalities prescribed for the 
owner’s protection. — 7 


Cooley Con. Limit., 656. 
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But in regard to this appraisement a more vital question is 
touched: The Act provides that the appraisers shall not consider the 
true and just value of the property taken or injured as compensation, 
in these words : — 

In making this valuation, the appraisers shall only consider 
the present value of the land, without reference to its value for the 
uses for which it is taken under the provisions of this Act.” 

Upon this question our contention expresses itself in this, that 
an Act of eminent domain can never put any legislative condemna- 
tion upon the value of the property taken, or the injury done by the 
taking. What shall make up that value is a judicial question, and 
the Courts give the advantages of both the present and future use of 
the property taken as elements of its value, and of loss to the party. 

The question has been very fully determined in the highest 
tribunal in England, and the general rule is thus stated : — 

“ Here it is now settled that all subsequent or recurring damages 
may be assessed, and only recovered in a suit brought upon the 
original cause of action. The same rule applies to persons where 
& person is uuthorized to do an act which will injuriously affect 
another, upon paying compensation. : 


Great Laxey Mining Co. v. Clague, 4 App. Cas., 115. 


The rule again is settled, that when a prospective loss may be 
the subject of 1 fresh action when it occurs, it cannot be allowed for 
beforehand, and vice versa. 

Nicklin v. Williams, 10 Ex., 259; affirmed in this respect per 
Lord Westbury, 9 H. L. C., 512; per Willes, J. E. B. & E., 658; 
Hamer v. Knowles, 6 H. & N., 454; Lamb v. Walker, 3 Q. B. D., 
389. 

The rule of damages in case of taking private property for 
public use has been exhaustively treated by this Court in Bomm Co. 
v. Patterson, 98 U.S. pp. 407-408. | 

Mr. Justice Field, in delivering the opinion of the Court, 
said : — | 
“In determining the value of land appropriated for public par- 
poses, the same considerations are to be regarded as in a sale of prop- 
erty between private parties. The inquiry in such cases must:be, what 
is the property worth io the market, viewed not merely with reference 
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to the uses to which it is at the time applied, but with reference to 
the uses to which it is plainly adapted; that is to say, what is it 
worth from its availability for valuable uses? Property is not to be 
deemed worthless because the owner allows it to go to waste, or to 
be regarded ‘as valueless because he is unable to put it to any use. 
Others may be able to use it, and make it subserve the necessities 
or conveniences of life. Its capability of being made thus available ae 
gives it a market value which can be readily estimated.” 

Apply these rules to the present case : — 

An almost exhaustless supply of wholesome water is owned by 
your Orator. It cannot be diverted from him without just compen- 
sation. It is 148 feet above mean tide, capable easily of being I 
| raised much ‘higher. It is within 30 miles of the city of Baltimore, | 
j | and within 16 miles of the cities of Washington and Georgetown. | 
The Act proposed to take it for the very use for which it is most 
valuable, and carefully forbids the appraisers: to take into consider- 
ation that great source of value in forming their judgment of just 
compensation. 

While we complain that the een did not do any- 
thing that he ought to have done under this Act, it gives us pleasure 
to find that he put in force this unconstitutional and unjust part of 
the Act. We take his confession in the words following : — 

“I requested Matthew G. Emery, Thomas J. Fisher, and 
Bernard H. Warner, appraisers appointed January 15, 1884, upon 
my application, by the Chief Justice of the District of Columbia, to 
fairly and justly value the same (lands) without reference to the value 
of the lands for saga uses for which they were taken, and report such 
valuation to me.” (Brewster’s letter, Rec., p. 25.) 

There is a very noticeable coincidence concer ning the peculiarity 
of this rule of valuation which we have been discussing, which was 
passed July 15, 1882, as follows : — 

“In making the valuation the appraisers shall only consider the 
“present value of the land, without reference to. its value for uses 
“for which it is taken under the provisions of this Act.” (See Act, 
Appendix, p. 2.) 

Looking at the 23d finding of fact by the Court of Claims you 
will find it in these words: “The water drawn through the aqueduct 
“is distributed in the cities of Washington and Georgetown for the 
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“use of the United States Government in its buildings, navy-yard, 
* fountains, etc., and for the municipal and domestic uses of the said 
“cities and their inhabitants. 

“The value of the water for the uses to which this is applied is 

* derived from its elevation, which will admit of its flow or descent 
} “through the city ; and when found at sufficient elevation to admit 
ote “of being distributed by its natural flow, it possesses a great value, 
“and is paid for by cities when taken from the control of’ private 
“owners, according to its value, depending, as before said, upon its 
“elevation.” (See Appendix, p. 15. Also see Sect. 1057 U.S. 
Rev. Stat., Appendix, p. 16.) 
I This establishes the true rule of damages, as we have seen estab- 
| lished in the Boom Co. case ubi supra, and was reported, according 
| to the provision of the Statutes, to the Congress which commenced 
its session in December, 1881, being the same Congress which passed 
the Act for taking more lands and water-power of your Orator on 
the 15th July, 1882; and the promoters of that Act, seeing that 
under the rule established by the Court of Claims, which this Court 
also approved on appeal, passed this rule of valuation to take away 
the damages by legislative act which the party injured could other- 
wise acquire under the decisions of the Court. 

Can any one doubt the origin and intention of this rule of valua- 
tion? Do we not find how it comes in the Act certainly under the 
rule of Paley’s Moral Philosophy: when you find a watch you must 
q infer a maker. 

I suppose this Act, if it could have any effect, would bind any 
other tribunal as well as the appraisers. 

But this need not be much argued, because nothing was done 
by that Board of Appraisers, and nothing could be done except 
what the Attorney-General chose tu do, and be chose to do nothing. 
Therefore he was not a tribunal to award compensation provided 
for the injured party to which he could apply. 


wo 


TRIAL BY JURY. 


The opinion of the Court below in the matter of the injunction 
states “that the complainant is entitled to have his compensation 
assessed by jury, has been so often decided not to be a constitutional 
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requisite that it cannot be any longer regarded as an open question.” 
That being so, of course the Court did not examine it. 

This assertion is made in face of the fact, that in regard to the 
power of the United States to appoint any other tribunal than a jury, 
or to call upon the States to take property for Federal use, other- 
wise than by a jury, has never been exercised in any case ; and there 
are but two obzter statements on which to base such opinion, and 
those cases were in fact tried by jury. — 
| And that the great question: What is the effect of the inhibi- 
tions of Article I., Section 8, upon the right of eminent domain, 
has never yet been settled, or even discussed. 

As this Court has several times, where it was not obiter, de- 
cided that the trial by jury is a constitutional requisite to taking by 
eminent domain, and as that has been the practice for a hundred 
years of national life, we shall venture to argue this point to the 
Court, and ask its consideration, although some State Courts may 
have been so far debauched by railroads and other enterprises as 
to come to a different determination. But they are few. 


We insist that all assessments of compensation for private prop- 
erty taken by the United States for public use must be by jury, 
and this is the rule for the United States, whether it may be the rule 
for the States or not. — 

We submit that, if there is any one institution upon which the 
liberties of the people were supposed to depend, by the Fathers of 
the Republic, it was to have every question of disputed fact, and 
right of life, liberty, and property, tried by twelve men from the 


‘vicinage. They had witnessed, just before the framing of the Con- 


stitution, some attempt in England by the Courts to trench upon it 
in the trial for criminal libel ; hence the only privilege and immunity 
which the Constitution in terms secured to citizens of the United 
States when first submitted to the States, was in these words : — 

* The trial of all crimes, except cases of impeachment, shall be 
by jury, and such trial shall be held in such State where said crime 
shall have been committed.” Art. III., Sect. 2. | 

It will be seen that this is a part of the same article which 
controls and limits the judicial power of the United-States. 
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A part of the arraignment of King George by the Declaration’ 
of Independence was, “ He has combined with others to subject us to 
a jurisdiction foreign to our Constitution and unacknowledged by 
our laws, giving his assent to their acts of pretended legislation .. . 
for depriving us in many cases of the benefits of a trial by jary.” 

It is common knowledge that the omission of the Constitution to . 
provide for trial by jury in matters of civil rights, while it gave ap- 
pellate jurisdiction to this Court of both law and fact, called forth’ 
more opposition to the Constitution than any other provision. . 

The opponents to the Constitution declared, that the maxim of 
expressio unius est exclusio alterius shut out all jury trials in civil 
matters in the Federal judicial scheme, and the appellate jurisdic- 
tion in matter of law and fact gave the Court omnipotence over all 
judicial findings of fact ; every argument in explanation was in vain, ’ 
and the Constitution was only adopted upon the assurance of a 
m>jority of the States, that the Seventh Amendment, which pre- ' 
served the trial by jury in all suits of common law where more than 
twenty dollars was involved, and held the decision of the jury in mat- 
ters of fact a finality, should be adopted. 

By the same article judicial power was extended by the Con-' 
stitution to three classes of cases only, Law, Equity, and Admiralty. 
The amendment preserved the right of trial by jury to suite nt com- 
mon law, limited only by the amount in controversy. 

Unless the taking of private property for public use by the 
United States constitutes a case, then the judicial power of the United 
States does not extend to it. If it is a case, it must be a case at 
law, for certainly it is neither a case in equity or in admiralty. Is 
the phrase, “ Suit at common law,” coextensive with “ Case at law” ? 
The words “Any suit in law or equity” are found in the Constita- 

tion otherwise only in the eleventh amendment, which declares the 
jadicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of 
the United States by citizens of another State, etc. In the judiciary 
act, passed by the same Congress which proposed the seventh 
amendment, “case” and “suit” are used as equivalents each of the 
other. 

In Osborne v. United States Bank (9 Wheaton, 738), C.J. 
Marshall said, “That power (referring to judiciary power) is 
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capable of acting only where the subject is submitted to it by a 
party who asserts a right in the form presented by law; it then 
becomes a case.” 

In Cohens v. Virginia (6 Wheaton, 264) this Court said: “In 
law language a suit is a prosecution of some demand in a court of 
justice.” 

The proper construction of the words case and suit is so deter- 
mined, ex parte Milligan. (4 Wallace, 131.) | 

The only question that remains is, whether a controversy in 
regard to the just compensation which shall be paid to a party for 
the taking of private property for public use is a case or suit at 
law within the terms of the constitutional amendment. We say that 
the third article of the Constitution, taken in connection with the 
amendment, in fact reads as follows : — 

“The judicial power shall extend to all cases in law, equity, 
and admiralty, etc., and in the trial of all cases at law the right to 
trial by jury shall be preserved.” : 

Let it not be overlooked that the amendment is the preserva- 
tion by constitutional enactment of a right inherent in the citizen, 
and is not a provision creating such a right, but only preserving it. 

That the whole people thought it a necessity that the right of 
trial by jury should be preserved is evident from the fact that the 
Constitution of every State which had a Constitution at that time 
does so preserve it. In the Appendix (pp. 18, 19, 20) we have given 


‘the constitutional provisions of the thirteen States in that regard. 


Connecticut had no Constitution, and Rhode Island only a charter. 

We have no decisions upon this point in this Court in regard to 
the United States ; but under the State Constitutions which we have 
cited there have been decisions to which we will call the attention 
of the Court. 

Trial by jury to ascertain such damages was decided to be a con- 
stitutional requirement in Charles River Bridge v. Warren silat 
(11 Peters Rep., 420), by a majority of this Court. 

Taney (C.J.), giving the opinion says, p. 532: “ In ascertaining | 
the damages the claimant has a right to demand a jury, and that the 
damages shall be assessed in strict conformity to the principles of the 
law. To revise these cases would carve out for this court a new 


jurisdiction not. contemplated by the Constitution, and which cannot 


be safely exercised.” 
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The Chief Justice declares this constitutional principle of right 
to the ascertainment of just compensation by a jury as a reason why 
in no case the Supreme Court could interfere with the exercise of the 
right of eminent domain by the State. Story, J., dissented, but not 
on this point, which he fully admits to be as stated by the Chiet 
; | Justice. 
the The same point was so decided in 


| ; Clark v. Utica, 13 Barbour Rep., 457. 
Doe v. Stetson, 8 Maine, 365. oe 
Issom v. Miss. R.R., 36 Miss. Rep. 300. 


Contra :— 
Raleigh R.R. Co. v. Davis, 2 Dev. & Batt., 457. 


This case was so decided, because there was no provision in the 
State Constitution for een for dete private property fur 
public use. ° 

The Court says, page 460, “ There is, henanee, no clause in 
that instrument —the Constitution — which seems to bear on the 
point, . . . unless it be that no freeman shall be disseized of his 
freehold, or deprived of his life, liberty, or property, but by the law 
of the land. . . . Yet. if that which appears to be just, or does not 
appear to be insufficient, be provided and offered by the Legislature, 
© however it may have been fixed on, there is no ground for the inter- 

position of the Courts :” | 
. Evansville R.R. v. Miller, 30 Ind., 209, has been cited as a like | 
contra decision. But that was a case in equity, and the Court says 
that in such cases a trial by jury is not a constitutional right. Still 
the Court submitted the case to a jury, to which an objection was 
taken and overruled. 

The case Plank Road Co. v. Pickett, 25 Mo., 535, has abe 
cited as contra. But the Court only held that a jury of five, ap- 
pointed by the Legislature, though called a jury, might more properly 
he termed commissioners, who would be a proper tribunal, for which 
it cites Livingston v. Mayor of New York, 6 Wend., 85. 

The Missouri Court seems to have been utterly oblivious of the 
7th Article of the Constitution of New York: “That the compensa- 


thay 


ii 
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tion for private property shall be taken for any public use ; the com- 
pensation to be made therefor, when such compensation is not made 
by the State, shall be ascertained by a jury, or by not less than three 
Commissioners appointed by a Court of Record, as shall be pre- 
scribed by law.” The same Article, however, in case of roads, re- 
- quires a jury of twelve freeholders to settle the compensation. 

There was no such provision in the Constitution of Missouri. 

So the case of Ames vs. R.R. Co., 31st. Minn., 241, comes to a 
like determination. The case was twice argued upon wholly other 
points. The first decision took no notice whatever of this pvint, 
and in the reargument the question was not raised ; but it appears in 
the decision that the taking of land, and the compensation to be 
given therefor, are not suits at common law. 

This Court, in Kohl v. U.S., 91 U.S. R., 375, decides as 
follows: “The Judiciary Act of 1789 conferred upon the Circuit 
Courts of the United States jurisdiction of ‘all suits at Common Law 
or Equity,’ when the United States, or any officer thereof, serving 
under the authority of an Act of Congress, are plaintiffs. If, then, 
a proceeding to take land for public uses by condemnation may be a 
suit at common law, jurisdiction of it is vested in the Circuit Court. 
That it is a suit admits of no question.” 

If the pursuit of damages against the United States for property 
taken for public use is a suit at common law, as thus decided, why 
must not that suit at common law be determined by a jury, as all suits 
at common law, under the provision of Article VII. of the amend- 
ments to the Constitution of the United States, which we believe are 
agreed to be inhibitory upon the power of Congress? 

“In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved.” 

We suppose it will not be denied that more than twenty dollars 
is at stake in this suit at common law. 

There have been many decisions on this question in the several 
States, all of which will be found to have been determined upon the 
practice in regard to taking property for State uses, before their 
several Constitutions, or upon the special terms of the constitutionai 
enactment in regard to trial by jury, — or upon the theory that such 
cases were not suits at common law, which latter, Kohl’s case has 
exploded. In more modern constitutions legislative enactments 
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have been had to secure to the citizen the right to have his compen- 
sation for his property taken for public use determined by a jury in 
a court of justice. 
Every advance upon this subject has been in favor of a jury. 
Mitchell v. R.R., 68 Ill., 286. 
Chicago R.R. v. Sandford, 23 Mich., 418. 
Whitehead v. Arkansas R.R., 28 Ark., 460. 


Arkansas Constitution, 1868, says: “ The General Assembly is 
hereby prohibited from depriving any person of an appeal from any 
preliminary assessment of damages aguinst any such corporations or 
individuals made by viewers or otherwise ; and the amount of such 
damages in all cases of appeal shall, on the demand of either party, 
be determined by a jury, according to the course of common law.” 

In some of these enactments it will be seen that a jury of 
twelve men is required, as if there was ever a Jury of any other 
number since the days of the apostles. 

A distinction has sometimes been made as to the mode of 
the ascertainment of that compensation, in case of the taking of an 
easement or incorporeal hereditament, and the taking of the fee. 
But this need not be discussed, as here the greatest right is taken, 
— the land in fee-simple. 

The United States have never taken any. lands heretofore by 
condemnation, without a jury has found the compensation. Kohl's 
case, supra; Burt v. Merchant Insurance Co., 106 Maas., 356, and 
several other cases in regard to the Boston Post-Office; Jones ». 
U.S., 109 U.S., 513. 

If all citizens are not entitled to their constitutional rights to 
have compensation for property taken determined by a jury, still 
your complainant has in this case peculiar rights, other and different 
both as to compensation, and the nmnner of determining its amount, 
because of the acts and doings of the Government in this behalf, 
heretofore argued at length. 

There is another reason why this assessment of damages should 
be submitted to a Maryland jury, and that is, because, by the com- 
mon law, all such inquisitions are to be made by the people of the 
vicinage, who can visit and view the lands in question. Or as an 
inquisition by a sheriff's jury is on or near the lands. There should 
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be a view. The necessity of such a view to a proper estimate of 
damages has never been questioned, nor, where possible, has it ever 
been omitted. _ | | 
The common-law writ of ad quod damnum always lay upon a grant 
of liberties made by the king. . 
Viner’s Abgnt., Vol. 2, p. 126. Fitzherbert’s natura 
brevium, 221-225; 1 Bur., 465; 3 Atkyns, 
766. 


This writ commanded the jury to go upon the ground, and the 
testimony of witness was merely called in to aid the jury. Besides, 
if there was one thing more certainly attached to the investigation of 
facts by the common law than another, it was a trial by freeholders 
in the vicinage. This Act removes this “suit” from the State of 
Maryland, whieh is one judicial district, under one jurisdiction, into 
the District of Columbia which is under another. : 

It may be answered that, in regard to the subsequent taking, 
the Government has made no request of Maryland to consent to the 
present taking. But is not the request to Maryland, and her action 
in accordance therewith, to be held to have the continual assent of 
that State as well to the jurisdiction as to the purchase of lund and 
water in the same locus, and for the same purpose and precedent 
conditions? I assume the affirmative, because if this “ purchase ” 
is made without action in regard to the rights and jurisdiction of 
Maryland by the Government, then the defendants will find it very 
difficult to justify their expenditure of public money in building the 
dam in question, because, by the joint resolution approved September 
11, 1841, it is resolved “that no public money shall be expended 
upon any site or land hereafter to be purchased by the United 
States for the purpose uforesaid” (¢.e., armories, light-houses or 
other public buildings whatever), “until the written opinion of the 
Attorney-General shall be had in favor of the validity of the title, 
and also the consent of the Legislature of the State in which the. 
land or site may be shall be given to said purchaser.” 

This resolution was intended to prevent any conflicts hetween 
the Federal und State. governments, as to territorial jurisdiction in 
case of the exercise of the right of eminent domain in case where no 
urgent. exigency existed. . 
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It was, by the 6th resolution of same date, resolved that, * It 
‘ shall be the duty of heads of departments under whose directions 
lands for such purposes may be purchased, over which the United 
: States have not jurisdiction, to apply to the State Legislatures for 
cession, and in case of refusal to report to the next session of Con- 

oe gress.” . 
aj Did Congress, by the Act of July 15, 1882, intend to repeal 


said resolutions and override the jurisdiction of Maryland by the 
harsh power of eminent domain, especially as in the Act of July 
15th the State of Maryland, or land being in Maryland, is not 
named or set. forth ? 

It would seem not. 

We now come to one of the most important, but perhaps not one 
of the most difficult, questions of our case, which is the fifth specifica- 
of error under the first assignment, in the following words : — 

“In that the Act does not provide, nor is there any other pro- 
vision of law by which the compensation for the property taken shall 
be paid, or any fund from which it shall be paid, save such as may 
hereafter be voted by the Legislature and approved by the sccount- 
ing officers of the Treasury.” 

The constitutionality of an Act of Congress taking lands from 
a citizen for the use of the United States itself may allow the land to 
be entered upon for temporary purposes, such as surveys, before 
compensation is paid, need not be discussed save as it is in this case 
governed hy the compact with Maryland. | 

But that such act of taking cannot be constitutional without a 
tribunal for the ascertainment of compensation, and a method by which 
payment can be enforced by such proper tribunal being provided, or 
a pledge of public faith that a distinct fund should be held by the 
Government for its payment, has never been denied, so far as we are 
advised. 

The settled and fundamental doctrine is thus stated by Chan- 
cellor Kent : — 

“The settled and fundamental doctrine is, that government 
has no right to take private property for public purposes without 
giving a just compeneation; and it seems to be necessarily implied 
that the indemnity should, in cases which will admit of it, be 
previously and equitably ascertained, and be ready for reception, 
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concurrently in point of time with the actual exercise of the right 
of eminent domain. 2 Kent Com., 12th ed., 339, note f>’ 

The doctrine is as fully stated as anywhere, in the case of 
Blocdgood v. Mohawk & Hudson River R.R. Co., 18 Wendell, 9, 
which we take leave to quote as follows : — 

“I do not mean to be understood that the Legislature may not 
authorize a mere entry upon the land of another for the purpose of 
examination or of making preliminary surveys, etc., which would 
otherwise be a technical trespass, but no real injury to the owner of 
the land, although no previous provision was made by law to com- 
pensate the individual for his property if it should afterwards he 
taken for the public use. But it certainly was not the intention of 
the framers of the Constitution to authorize the property of a citizen 
to be taken and actually appropriated to the use of the public, and 
thus to compel him to trust to the future justice of the Legislature 
to provide him a compensation therefor. The compensation must 
be either ascertained and paid to him before his property is thus ap- 
propriated, or an appropriate remedy must be provided and upon an 
adequate fund; whereby he may obtain such compensation through 
the medium of the courts of justice, if those whose duty it is to 
make such compensation refuse to do so. 

The same doctrine will be found in 

Callison v. Hedrick, 15 Gatt., 244. 
People v. Green, 3 Michigan, 496. 
Jackson v. Winns Heirs, 4 Lit., 323. 
Charleston B. R.R. Co. v. Middlesex, 7 Met., 78. 
Ash v. Cummings, 15 N. H., 591. 
White v. Nashville R.R., 7 Heisk., 518. 
Simms v. R.R. Co., 12 Heisk., 621. 
Brock v. Heisson, 4 Wis., 674. 

State v. Messenger, 27 Minn., 119. 
Loweree v. Newark, 38 N. J., 151. 
Long v. Fuller, 68 Penn., 170. 

People v. Hayden, 6 Hill, 359. 

In this case the Court says : — 

. . - “Before property is thus taken it is, I apprehend, the set- 
tled doctrine, even as respects the State itself, that, at least certain 
and ample provision must first be made by law (except in cases of 
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public emergency) so that the owner can coerce payment through 
the judicial tribunals, or otherwise, without any unreasonable or un- 
necessary delay ; otherwise, the law making the appropriation is no 
better than blank paper. : 

“ A provision for compensation is an indispensable attendant upon 


; | ; the due and constitutional exercise of the power of depriving an in- 
= dividual of his property.” Gardner v. Newburg, 2 Johnson’s Chan- 
cery, 162-168 ; Southwestern R.R. v. Telegraph Co., 46 Georgia, 43. 

i Ligat v. Commonwealth, 19 Penn., p. 460, decides : — 
“It is the dutv of the Canal Commissioners, in.an affair so im- 


portant as appropriating the real estate of the citizen to the public 
use, for permanent erections thereon, to indicate their determination 
by a resolution, duly adopted and entered on their journals, “ de- 
scribing and ascertaining the bounds of the land, and the quality 
and duration of the interest and estate in the same, which may be 
required for the use of the State.” 

Penrice v. Wallis e¢ al., 37 Miss., 183, dechines: — 

This necessarily results from the principles settled by this Court 
in the late cases of Brown v. Beatey, 34 Miss. R., 227; Isom v. 
The Miss. Cen. R.R. Co., 36 Miss. R., 300, unless it could be made 
to appear that the case falls within the principle of necessity or of 
public protection, which demands immediate action, and cannot be 
made to await delays necessarily incident to judicial proceedings. It 
is readily conceded that such public emergencies may exist as will 
admit of no restraint. Such are the calamities of fire, of war, of pesti- 
lence, of famine, where the great principles of self-preservation are as 
important and as applicable to states or communities as to individuals. 
And the same principles are equally applicable to impending immi- 
nent danger from flood as of fire. But in either case, to justify the ° 
ubandonment of all attempt at legal redress, imperative necessity 
must be at least apparently present. As long as there is ample time 
and opportunity to resort for remedy to the aid of the law, the plea 
of necessity affords no excuse, because of its falsity. 


In the case of Talhct v. Hudson, 16 Gray, 417 , it was decided 
that where the Act of the Legislature taking the property required 
the Governor to draw his warrant on the Treasury for the payment 
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of damages (that being the mode in which money was taken out of © 
the Treasury in Massachusetts) was a sufficient appropriation to 
sustain the constitutionality of the Act.” 


In the case of Orr v. Quimby, 54 N.H., 590, many of the 
questions to be considered in this case are discussed, and while the 
majority of the Court held that a State might authorize an entry 
upon land for the purpose of making surveys, yet the discussion by 
the Chief-Justice, of this question is so complete, and so vigorous 
that we cannot refrain from quoting it : — | 

“ Eminent domain is the public power of making a compulsory 
purchase of private property for public use; and payment (either 
made, or, by agreement of the parties, to be made) is an essential 
part of the legal idea of a purchase, voluntary or compulsory, and 
without payment it is robbery. If the Constitution does not require 
payment as a condition indispensable. to the legality of the compul- 
sory purchase of the plaintiff's property, natural justice does not 
speak on the subject with uny legal authority, or with any moral 
authority, that the Courts are at liberty officially to obey. 

“Property, forcibly taken before compensation made or security 
given, is taken without compensation, without security, and with- 
out that observance of the reserved rights to which the public power 
is subject.” | 

* The plaintiff’s property has been taken by the public, under 
color of a compulsory purchase, and, for payment, he is recom- 
‘ mended to the public mercy. Suppose he has a trifling claim, in - 
contract or tort, against the most wealthy and honest man which 
it is morally certain will be paid as soon as the debtor is informed 
of its existence; the plaintiff, unnecessarily, unreasonably, ‘and 
vexatiously, brings a suit; the defendant pleads a moral certainty 
of compensation, and the plaintiff demurs; the Court must sustain 
such demurrer. The moral certainty of mercy is not changed into 
a legal vindication of a constitutional right by the circumstance 
that the number of persons from whom mercy is expected is 
40,000,000. | 

If we are at liberty to exercise an unlimited discretion, this 
demurrer should be sustained. “The moment the idea is admitted 
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into society that property is not as sacred as the laws of God, and 
that there is not a force of law and public justice to protect, anarchy 
and tyranny commence. If ‘Thou shalt not covet’ and ‘Thou shalt 
not steal’ were not Commandments of Heaven, they must be made 
inviolable precepts in every society before it can be civilized or made. 
free.” 

6 Works of John Adams, 9. 

Conn. River R.R. v. County Commissioners, 127 

Mass., 52. 


“Under our Constitution,” said Chief-Justice Shaw, “the Act 
conferring the power must be accompanied by just and constitutional 
provisions for full compensation to he made to the owners. If the 
Government authorize the taking of property, for any use other 
than a pnblic one, or fail to make provision for a compensation, the 
Act is simply void; no right of taking as against the owner is con- 
ferred ; and that he has the same rights and remedies against a party 
acting under such authority as if it had not existed.” So, in a case 
of laying out as a public highway a bridge owned by a private cor- 
poration, Mr. Justice Colt said: “The duty of paying an adequate 
compensation for private property taken is inseparable from the 
exercise of the right of eminent domain. The Act granting the 
power must provide for compensation, and a ready means of ascer- 
taining the amount. Payment need not precede. the seizure, but 
the means for securing indemnity must be such that the owner will 
he put to no risk o1 unreasonable delay. 


Haverhill Bridge v. County Commissioners, 103 Mass., 
120-124. ; 


ARGUMENT OF THIRD ASSIGNMENT OF ERROR. 


The third assignment of error assumes that all the provisions of 
the Act are constitutional and binding upon the United States, and 
npon every officer who shall undertake to assert any authority or do 
mnything for which he claims to be justified by the Act. 

We suppose nothing is better settled than that when the Govern- 
ment exercises the power of eminent domain by taking the prop- 
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erty of the citizen, specially real property, that every step by which 
the taking is to be done, imposed by law, must be most strictly fol- 
lowed to make the taking effective and to screen its officers. 
Every failure to strictly comply with the statute will make the 
officer a trespasser ab tnitvo. 


Kelly v. Horton, 2 Cow., 424. 


He may also be sated 


Carpenter v. Grisham, 59 Mo., 247. 
As if he enters upon land without having the damage assessed. 


McCord v. High, 24 Iowa, 336. | 
Beckwith v. Beckwith, 22 Ohio State R., 180. 


Every requisite of a statute having a semblance of benefit to 
the owner must be complied with. 


Newell v. Wheeler, 48 N.Y.; 486. 
Stockell v. Nicholson, Walk. (Miss.), 75. 
Mayor v. Delashee, 22 La. G. N., 26 
New Orleans v. Sohr, 16 La., 393. 


But, how was this requisition of constitutional law met in this 
taking by the the officers having charge of its execution? 

It is submitted that.in the present case the intention of Con- 
gress was that there should be an appraisement of all the lands 
and rights taken, and a tender of the amount awarded as compensa- 
tion, as a necessary preliminary step before entry or condemnation. 

‘If that is not so, for what purpose was the following provision . 
enacted: “On the application of the Attorney-General the Chief 
Justice of the Supreme Court of the District of Columbia shall ap- 
point three persons, not in the employ of the Government or related 
to the claimants, to act as appraisers, whose duty it shall be, upon 
receiving from the Attorney-General a description of any tract or 
parcel, the ownership of which is claimed separately, to fairly and 
justly value the same, and report such valuation to the Attorney- 
General, who, thereupon, shall, upon being satisfied as to the title to 
the same, cause to be offered to the owner or owners the amount 
fixed by the appraisers as the value thereof; and if the offer be 
accepted, then upon the execution of a decd to the United States, 
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in form satisfactory to the Attorney-General, the Secretary of War 
shall pay the amount to such owner or owners from the appropria- 
tion made therefor in this act.” It is alleged in the bill, and the 
fact is admitted by the letter of the Attorney-General to the Senate, 
put in the record by defendants, p. 30, that nothing was done in this 
behalf. In the language of the decision, Newell v. Wheeler, above 
cited, was not this appraisement of compensation for the lands and 
water-rights taken, and the tender of the amount so found, a req- 
uisite of the statute having some semblance of benefit to their 
owners? If fair appraisers had found what the referees found, the 
complainants would have taken it as we will now, if we are given 
access to the overflowing water so we can use it. 

Bearing upon the question whether any property for the Wash- 
ington aqueduct was intended to be condemned by Congress as dis- 
tinguished from “ purchased,” we will call the attention of the Court 
to what was done by the United States on the Virginia side of the 
river. 

They applied to the State of Virginia for land for the dam of the 
Washington aqueduct, and materials for building it, and cession 
of jurisdiction. Virginia passed an Act on the 3d of March, 1854, 
entitled : — 3 3 

* An Act giving the consent of the Legislature of the State of Vir- : 
 vinia to the purchase of lands by the United States for the Washing- 
“ton aqueduct, and ceding jurisdiction over the same.” 

After making substantially the same recitals as in the case of 
the Maryland Act (Brief, p. 3, the Act of assent of Maryland), the 
consent of this State is given to the United States to purchase land 
necessary for an abutment and quarries for the construction of a dam 
across the Potomac river, above the Great Falls, nat exceeding ten 
acres, und to exercise concurrently with the State of Virginia such 
jurisdiction as may be necessary ; provided, however, that nothing 
in this Act shall be so construed as to affect in any mpasure the rights 
of any individuals or incorporated company within the limits of this 
State ; provided, however, the State of Virginia may. resume jurisdic- 
tion thereof whenever the Federal Government shall cease to use 
it for the purpose of aiding in the supply of water, ! . ° 


or whenever the General Assembly shall think proper. 


’ 
’ 
’ 


bes 
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Does not this show that Congress never meant to take by con- 
demnation, land for this enterprise? They accepted the Act of Vir- 
ginia, in which they are expressly prohibited to affect in any manner 
the rights of any individual or company, and, acting under that State 
legislation, bought a little piece of land on the Virginia side of the 
river; this is the United States land mentioned by the Attorney- 
General in his notice of ‘taking in these words: “ «nd connecting the | 
United States’ property on Falls Island and Hard-to-come-at with the 
United States’ property on the Virginia shore.” 


Dyckman v. The Mayor, etc., of New York, 5 New 
York Reports. 

@ “In the present instance, the Statute authorizes the exercise of 
| this power, in cases where the commissioners and owners disagree as — 
: to the amount of compensation. The Legislature manifestly in- 
E | tended to give the owner the benefit and opportunity of a voluntary 
4a sale, and required the respondents to make a fair and honest effort 
to purchase the land of him, before commencing proceedings to take 


it adversely. — : 
* The duty of proving the disagreement in this case lay upon the 
respondents, for the ru’e is, that the party who claims title under the ) 
l party 


exercise of the right of eminent domain must show affirmatively 
that the requirements of the Statute have been complied with.” 


See also Burt v. Brigham, 117 Mass., 307. 
Rutenbaugh v. Chester Valley R.R. Co., 21 Penn. R., 

100. 
U.S. v. Reed, 56 Mo., 565. | 
In accordance with the provisions of said Act “the Secretary of 
War ” did not within reasonable time “cause a survey to be made 
and map of the land necessary for a dam across the Potomac river at H 
Great Falls, including the land now occupied by the dam, and the 
land required for the extension of said dam across Conn’s Island to 
the Virginia shore,” sufficient with any degree of accuracy, as such 
surveys should have been made, to he the foundation of passing title to 
the land and water-rights of your complainant necessary for the 
purposes of said Act, which map and survey, by the terms of said 
Act, were to be delivered to the Attorney-General before he could 
_ or did take any procedure in regard to the taking of said land. 
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By the report of the Attorney-General (Rec., p. 24), it appears 
that “on the 17th of August (1883) I received from the Secretary 


of War a description of the land deemed by him necessary for a dam a 
@ across the Potomac river at Great Falls, including the land now a 
7 occupied by the dam, and the land required for the extension of said 3 
! dam across Conn’s Island to and upon the Virginia shore, together a 
with maps and surveys. Thereupon, commencing on the 21st of q 
4 August, 1883, I published (for 30 days) the description so trans- g 
_ mitted, with a notice that the same had been taken for the purposes a 
; _ mentioned in said Act, and notifying all claimants to any portion of 4 
| said premises to file, within the period of publication (7.e., 30 a 
days), in the Department of Justice, a description of the tract or 4 
parcel claimed, and a statement of its value as estimated by the 4 


claimant.” 

It is thus seen that no description, map, or survey, however in- 
sufficient, was made and put in the hands of the Attorney-General 4 
by the Secretary of War for more than ¢hirteen months after the 4 
passage of the Act, and that in the meantime nothing had been done 
according to the statute by the Attorney-General or Secretary of 
War, which requires them to proceed to acquire to and for the 
United States the outstanding title, if any, to said lands and water- 
rights. (Act, Sect. 1, Appendix p. ) 

The land was thereupon immediately condemned without any- 
thing being done to acquire title to said land before condemnation, 
as provided for by said Act. On the contrary, the report of the 
Attorney-General admits that within four days he published notice 
(Rec., p. 33), which, after reciting his prior proceedings, wherein he 
claims to have done nothing according to the statute in conjunction 
with the Secretary of War, or separately, to “acquire title to said 
lands,” he proceeds to say, “ whereas such map and survey have been 
completed, now, therefore, in accordance therewith, and under the 
above requirements, I hereby give notice thut the several parcels of 
land and water-rights below described, have been taken for the uses 
above indicated.” (Rec., p. 34.) 

This Head of the Department of Justice immediately proceeded 
to condemnation of the land, the description of which he received 
from the War Department, declaring it “ taken.” 
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“(c.) Land for dam, etc., at Great Falls. 

41, For extending the dam to and upon the Virginia shore itis 
proposed to take and acquire title to a strip of about 918 feet wide, 
crossing Conn’s Island and the Virginia channel, and connecting the 
United States property on Falls Island and Hard-to-come-at with 
the United States property on the Virginia shore. This will extend 
the present limits of the United States property on the Virginia 
shore to the south, by taking in a triangular lot containing about 
0.8 acre. 

* This tract is colored in yellow on tracing C. 


“4. In addition to acquiring to and for the United States any 
outstanding title to these lands at the Great Falls, it is also proposed 
to acquire all water-rights implied in the possession of the same, or 
needed. for purposes contemplated by the Act under which these pro- 
ceedings are taken. 

* The map of the surveys (in three tracings) required for the 
uses enumerated in the above-named Act of 1882, Chapter 294, may 
be seen at this Department by all claimants to any portion of said 
premises; and they are hereby respectively notified to file, within 
the period of the publication of this advertisement, in the Department 
of Justice, a description of the tract or parcels‘ of land respectively 
by them claimed, and a statement of their value as by each claimant 
estimated.” 

How could the owner of the land and water tell from a “trac- 
- ing” how much land or water-power had been “taken”? This was all 
the information he got. 3 

Attention is now called to the description of the property to he 
taken in the notice. It is defective in several important particulars. 
The only description of the land taken is a tracing in yellow of 0.8 
of an acre. No survey or designation whatever of boundary or 
position is given. No tracing even is given of the land to be flowed 
by the dam, and the case finds that the company has nearly one 
thousand acres of land bordering on the river. No indication by 
cubic feet or gallons is made of the water taken. The only state- 
ment is that no water is taken. It is only proposed to acquire all 
water-rights implied in the possession of the lands taken or needed 
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for the purposes contemplated by the Act, ¢.e., an Act to increase 
the water-supply of the City of Washington, and for other purposes. 
How much water does an Act contemplate? How much is needed, 
or will be needed? No word is said of that. What water-rights 
are implied by the possession of land? The notice is silent. Re- 
member this is a document from the Department of Justice, repre- 
senting sixty millions of people, describing the property of one of 
its citizens which the law requires the Head of that Department to 
have appraised and pay for, and have a deed thereof, according to 
the description in this notice; nothing else. What land, what 
water-rights, how much water, would such a deed convey? The 
amount of water is what the Act contemplates; but the Act only 
contemplates an increase, without saying how much, and a gallon 
would be an increase. 

Is it possible that the Court will require the party to go and 
make a valuation under such a notice, upon the pain of forfeiting his 
title to this large and valuable property ? 


_ We suppose the doctrine stated in the third specification under 
the third assignment of error, in the words following, to be perfectly 
well settled : — | 

* Because, if the officers charged with the execution of this Act 
do on the land anything not authorized and directed by the Act, or 
take any other, or different, or more property, or for any other pur- 
pose than they are permitted by the Act, then such officers become 
trespassers ab tnitio, and should be enjoined, and other relief against 
them be afforded.” (Currier v. Marietta & Cincinnati R.R. Co., 11 
Ohio St., 228.) 

The only question is, Have these officers exceeded their author- 
ity? That fact is averred in the bill, and is beyond question so far 
as the present discussion of this case is concerned. 

The Act provides and appropriates money for the completing of 
«a dam at Great Falls to the level of 148 feet above tide, and extend- 
ing the same to the Virginia shore. (See Appropriations in said 
Act.) | 
The bill alleges (Rec., p. 18) that the present dam, as found by 
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the decision of the Court of Claims, was at the level of 148 feet 
and 3 inches above mean tide, and that the word “ tide” is used in 
the Acts of Congress in reference to a well-known and understood 
*bench-mark,” or measurement, fixed in the foundation of the 
Capitol, as the height of mean tide at Washington, from which all 
tide measurements are determined ; and that the phrase “one hun- 
dred and forty-eight feet above tide” referred to that alone. And 
the bill then alleges that the defendants mean and intend to build a 
dam, and are building the same to a greater height than 148 feet 
above mean tide, claiming that the word “tide” may be construed to 
require 148 feet to be so much above the highest tide at Washington. 
The finding of the Court of Claims establishes the height of the 
present dam, which was to be completed at 148 feet 3 inches above 
mean tide. (See Finding of Fact XVJII., Appendix, p. .) The 
bill alleges this bench-mark to be the one to which reference was 


made inthe Act. That is admitted. Any construction which would 


ee 


make “above tide” mean “above high tide” would give a bench- 
mark as a basis of measurement which would change with every 
season. And yet the Court below refused to enjoin the defendants 
and their agents from building higher 148 feet above mean tide, or 
investigate the question under our bill. To build a dam a foot 
higher would be to take many thousand gallons of water more from 
your Orator; would flow its lands much higher, and yet, under the 
provisions of the Act of Congress, the Court of Claims could give 
no pay for any dam taking more than 148 feet above mean tide ; 
and Congress has not empowered anybody to build a dam higher 
than that. | 


AS TO FILING PETITION IN THE COURT OF CLAIMS. 


We advert to another averment in the bill to meet any argu- 
ment to the prejudice which may be brought against your Orator 
because thereof, which is in the words following (Rec., p. 15) :— 

“And your complainant is informed and believes, and therefore 
avers, that no proper legal steps, as required by Statute, were duly 
taken by said Attorney-General and Secretary of War, or either of 
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them, or have been by their successors, or either of them, in said 
offices, which are requisite and necessary for the condemnation of 
said lands, or taking the same in due manner and form for public 
use, or for making compensation or causing compensation to be made 
therefor to your complainant. 

“ And your complainant is also informed and believes, and there- 
fore avers, that your complainant waited after several applications, 
both verbally and in writing, by its chief executive officer, made to 
said Attorney-General and Secretary of War, till the last day before 
the expiration of the year limited by said Act in which claims might 
be filed for damages under said act in the Court of Claims, hoping 
und expecting some steps might be taken by which the land and 
water rights belonging to your complainant might be legally taken 
by the United States in such form that your complainant might 
obtain reasonable compensation for its property taken; and nothing 
being done, from great caution and fear lest the complainant might 
lose all benefit of any provision of said Act by limitation, it then filed 
2 petition setting forth its claim in order to save the rights of your 
complainant, and fur no other purpose whatever ; and your complain- 
ant protests that it believes that no sufficient steps buve been taken 
in this regard to give said Court of Claims jurisdiction in the premises, 
because your complainant says all said acts of said Attorney-General 
and Secretary of War and other servants of themselves and the 
United States in and about said lands and in the premises were not 
justified by Act of Congress, and therefore are simple trespasses and 
wrongs done to your complainant, because of which, and the injuries 
inflicted thereby, said Court of Claims has no jurisdiction whatever.” 

The Orator filed its claim the 22d of August, 1884, being the 
last day on which it could be filed, and if your Orator was wrong in 
point of law, in construction of the Act, it would lose all title to its 
lands and water if its claim was not filed within one year from the 
publication of the notice of the Attorney-General, as above provided 
(Appendix, p. 2), together with all claims for value or damages on 

account of ownership, or «ny interest in said premises, or on account 
of any interest or property right, by a construction of said work, 
would be forever barred. 

Again, upon publication of the notice above directed, the Secre- 
tary of War might take possession of the premises embraced in the 
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survey and map, and proceed with the construction of the works 
herein authorized. “And upon payment being made therefor, or 
without payment upon the expiration of the time above limited, with- 
out the filing of a petition, an absolute title to the premises shall vest 
in the United States.” 

It is said in the Opinion on the matter of injunction (Rec., p. 
44) that “the filing of this petition in the Court of Claims is a waiver 
of the fulfilment of the requirements of the Statute in the manner 
and matter of the taking. It will be seen that all the things had 
been done that ever were done by the Attorney-General and Secre- 
tary of War before the 22d day of August, 1884, and the Attorney- 
General himself savs in his letter (Rec., p. 4) in regard to your Ora- 
tor that he did nothing upon the subject of the appraisement, made 
no examination of title, nor attempted to acquire the title, because it 
would take time for the examination of witnesses. How can it be 
said that a man waives any right as against the Government when 
the Government passes an Act to take his land from him, tells him 
the way it shall be taken, and how it shall be paid for, and then its 
officers refuse to do anything about taking his land in consonance 
with that Act ; and then the Act provides that ifthe injured party does 
not file a certain petition within a certain time it must lose title to-all 
its property, and lose compensation, and his remedy shall be forever 
barred, and the injured party thereupon files, on the last day possible 
to save his rights, his petition, that thereby he waives the dving in his 
behalf of everything that the law has provided shall he done, and 
which is still undone? It is not believed that any case of such waiver, 
under such circumstances, can be found in the books. Indeed, it 
never has been set up before. An injured party should not be held 
to waive any provision in his favor which may aid him in getting his 
rights when his property has been taken from him without any com- 
pensation made by the Government. 

There is another answer, however, and that is that' the reasons 
for filing a petition in the Court of Claims are stated in the bill, and 
averment made that there was no intention to waive any antecedent 
acts, or want of acts, on the part of the Government or its officers ; 
and as it was coupled with a complaint that they had not done those 
acts, the demurrer admits that there was no waiver intended to be 
done, or done by filing the petition. 
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RESULT. 


: If your Orator’s bill in equity is sustained by the judgment of the 
Court, that only will be done which the Government ought to have 
done, and which, in Kohl’s case, this Court said of right could be 

é done, — that a suit shall be maintained in the Circuit Court of the 

iad United States, in the Maryland District, where the property taken 

lies, in which, after the fullest investigation, the rights of the 4 

Government and of the injured party can be ascertained. The Gov- 4 

ernment could have, and ought to have, brought such a suit, several a 

years ago. It has not so done, and we only ask the Court to put the 

, injured party in condition to have a suit in a proper Court, to en- 

ij force its just rights. If we can have that remedy we hereby waive all 

; 7 asking for injunction to prevent the building of the dam, which has 

uow been completed fifteen inches higher than it was authorized by 
Statute. : 

All of which is respectfully submitted. 


BENJ. F. BUTLER, 
of Counsel. 


APPENDIX. 


AN ACT TO INCREASE THE WATER-SUPPLY OF THE CITY OF WASH- 
INGTON, AND FOR OTHER PURPOSES. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. That the 
Secretary of War shall cause to be made a survey and map of the land 
necessary to extend the Washington Aqueduct from its present eastern 
terminus to the high ground north of Washington, near Sixth street 
extended, and of the land necessary for a reservoir at that point the 
capacity of which shall not be less than three hundred million gallons ; 
and a like survey and map of the land necessary for a dam across the 
Potomac river at the Great Falls, including the land now occupied by 
the dam, and the land required for the extension of said dam _ across 
. Conn’s Island to and upon the Virginia shore; and when surveys and 
-maps shall have been made the Secretary of War and the Attorney- 
General of the United States shall proceed to acquire to and for the 
United States the outstanding title, if any, to said land and water- 
Tights, and to the land on which the gate-house at Great Falls stands 
by condemnation. : 

And in obtaining title to the right of way for the extension of 
said aqueduct, the Secretary of War and Attorney-General may in 
their discretion, secure title to a strip suitable for an avenue over such 
part of said aqueduct extended as they think proper: Provided, That 
at least one-half in value of such right of way shall be donated or 
dedicated by the owners to that public use: And provided further, 
That if it shall be necessary to resort to condemnation, the proceeding 
shall be as follows : 

When the map and survey. are completed, the Attorney-General 
shall proceed to ascertain the owners or claimants of the premises em- 
braced in the survey, and shall cause to be published, for the space of 
thirty days, in one or more of the daily newspapers published in the 
District of Columbia, a description of the entire tract or tracts of land 
embraced in the survey, with a notice that the same has been taken 
for the uses mentioned in this act, and notifying all claimants to any 

rtion of said premises to file, within its period of publication, in the 
ete of Justice, a description of the tract or parcel claimed, and 
a statement of its value as estimated by the claimant. On application 
of the Attorney-General, the chief-justice of the supreme court of the 
District of Columbia shall appoint three persons, not in the employ of 
the government or related to the claimants, to act as appraisers, whose 
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duty it shall be, upon receiving from the Attorney-General a descrip- 
tion of any tract or parcel the ownership of which is claimed separately, 
to fairly and justly value the same and report such valuation to the 
Attorney-General, who thereupon shall, upon being satisfied as to the 
title to the same, cause to be offered to the owner or owners the amount 
fixed by the appraisers as the value thereof ; and if the offer be accepted, 
then upon the execution of a deed to the United States in form satis- 
factory to the Attorney-General, the Secretary of War shall pay the 
amount to such owner or owners from the appropriation made therefor 
in this act. 

In making the valuation the appraisers shall only consider the pres- 
ent value of the land without reference to its value for the uses for which 
it is taken under the provisions of this act. 

The appraisers shall each receive for their services five dollars for 
each day’s actual service in making the said appraisements. 

Any person or corporation havi ing any estate or interest in any of 
the lands embraced in said survey and map who shall for any reason not 
have been tendered payment therefor, as above provided, or who shall 
have declined to accept the amount tendered therefor, and any person 
who, by reason of the taking of said land, or by the construction of the 
works hereinafter directed to be constructed, shall be directly injured 
in any property right, may, at any time within one year from the publi- 
cation of notice by the Attorney-General, as above provided, file a peti- 
tion in the Court of Claims of the United States setting forth his night 
or title and the amount claimed by him as damages for the property 
taken or injury sustained ; and the said court shall hear and adjudicate 
such claims in the same manner as other claims against the United 
States are now by law directed to be heard and adjudicated therein : 
Provided, That the court shall make such special rules in respect to 
such cases as shall secure their hearing and adjudication with the least 
possible delay. 

Judgments in favor of such claimants shall be paid as other judg- 
ments of said court are now directed to be paid ; and any claimant to 
whom a tender shall have been made as hereinbefore authorized, and 
who shall have declined to accept the same, shall, unless he recover an 
amount greater than that so tendered, be taxed with the entire cost of 
the proceeding. All claims for value or damages on account of owner- 
ship of any interest in said premises, or on account of injury to a prop- 
erty right by the construction of said works, shall, unless a petition for 
the recovery thereof be filed within one year from the date of the first 
publication of notice by the Attorney-General, as above directed, be 
forever barred ; Provided, That owners or claimants laboring under any 
of the disabilities defined i in the statute of limitations of the District of 
Columbia may file a petition at any time within one year from the 
removal of the disability. 

_ __Upon the publication of the notice as above directed, the Secretary 
of War may take possession of the premises embraced in the survey and 
map, and proceed with the constructions herein authorized ; and upon 


GREAT FALLS MAN F’G OO. v. A. H. GARLAND ET ALS. 3 

Appendiz. 

payment being made therefor, or, without payment, upon the expiration 

of the times above limited without the filing of a petition, an absolute 
title to the premises shall vest in the United States. 

Secr. 2. That the Secretary of War be, and is hereby, authorized 
and directed to extend the Washington Aqueduct from its present east- 
ern terminus to the high ground north of Washington, near Sixth street 
extended ; and that he construct at that point a reservoir of the capacity 
of not lesa than three hundred millions gallons, erect the necessary gate- 
house, and lay such main-connections as may be necessary to furnish to 
Washington and Georgetown an ample supply of water; and that he 
complete the dam at Great Falls to the level of one hundred and forty- 
eight feet above tide, and extend the same at that level across Conn’s 
Island to the Virginia shore ; and that he raise the embankment between 
the Potomac River and the Chesapeake and Ohio Canal above the dam, 
so as to protect the canal from the increased flooding which the comple- 
tion of the dam will cause in times of high water, or pay to the canal 
company, in full satisfaction for all such flooding, the amount herein- 
after appropriated for that purpose. 

Sect. 3 That the following sums, or so much thereof as may be 
necessary, are hereby appropriated out of any money in the Treasury 
not otherwise appropriated : 3 

To pay for land to extend aqueduct, fifty-one thousand three hun- 
dred and seventy dollars. | 

For extension of aqueduct to the high ground north of Washing- 
ton, near Sixth street extended, five hundred and ninety-nine thousand 
five hundred and thirty-four dollars and fifty-five cents. 

For necessary main-connections, one hundred and sixty-five 
thousand four hundred dollars. : 

To pay for land for reservoir, thirty-five thousand two hundred 
and fifty dollars. 3 3 

For work and material in constructing reservoir and gate-house, 
four hundred and thirty-one thousand two hundred and seventy-three 
dollars and seventy-five cents. 

To pay for water-rights and land necessary to extend dam at 
Great Falls to the Virginia shore, forty-five thousand dollars. 

For work and material to complete the dam at Great Falls to the 
level of one hundred and forty-eight feet above tide, and extend the 
same to the Virginia shore, one hundred and forty-five thousand one 

hundred and fifty-one dollars. | | | 
| To protect the Chesapeake and Ohio Canal from increased flood- 
ing by reason of completing the dam at Great Falls, twelve thousand 
three hundred dollars. 3 

To provide for the erection of suitable fish-ways at the Great Falls 
of the Potomac, and at the dam to be constructed under the provisions 
of this act, in accordance with plans and specifications to be prescribed 
by the United States Commissioner of Fish and Fisheries, fifty thousand 
dollars, or so much thereof as may be necessary: Provided further, 
That one-half the cost of said improvement, excluding the fish-way, 
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shall be annually computed and stated “ the Dennen of the United 
States, and charged to a capital account on the books of the Treasury, 
and that interest at the rate of three per centum per annum ‘thereon 
shall be annually computed and charged to said account, and that any 
surplus of water rents over and above the expense of maintaining the 
works and appendages and paying the charges for interest and sinking 
fund for the redemption of outstanding bonds heretofore issued for the 
extension of said water works in the city of Washington shall be paid 
into the Treasury of the United States by the officer who may be ; 
charged with the collection of the same, and credited to the account 
thus created, until the same shall be finally extinguished and the water 
rents shall be so regulated from time to time as to be at least sufficient 
to pay the expenses of maintaining the said works and appendages and 
the interest on the capital account created in accordance with this pro- . .* 
vision in addition to charges now imposed thereon by law. After the | 
extinguishment of said account and until further action by Congress 

the surplue water rents shall be paid into the Treasury of the United 

States. 

Approved, July 15, 1882, 


FINDINGS OF FACT BY THE COURT OF CLAIMS. 


The following findings of fact, were made by the Court of Claims 
in the case of the Great Falls Manufacturing Co. v. The United States, 
and by reference made part of bill of complaint. (See Rec. p. 8.) 


I. 


The Great Falls Manufacturing Company is a corporation estab- 
lished by the laws of the State of Virginia, having its domicile at the 
Great Falls of the Potomac, in Fairfax County, Virginia. 


Il. 


The river Potomac, which flows past the cities of Washington and 
Georgetown, in the District of Columbia, furnishes the most conven- 
ient and available source of supply of water at sufficiently high level 
to be distributed through those cities. 

About sixteen miles above these cities, in the State of Maryland, 
are situated the Great Falls, which form a series of rapids in the river, 
extending for about half or three-fourths of a mile, in the course of 
which the river falls about 70 feet. 


TO. 


From the foot of these rapids to the tide-level at these cities aie 
is a further descent of the river of about 70 feet. 
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From any point below, and not including these sali there is not 
a sufficient elevation to admit of its distribution by aqueduct. 
From any point above these rapids there is sufficient elevation for 
such distribution by aqueduct. 


IV. 
— Commencing at a point just above these rapids, an island, known 
— as Conn’s Island, extends up the river for about half a mile, lying 
f nearly parallel with the Maryland shore, and considerably nearer tu the 


Maryland than to the Virginia shore. 
‘The island is of irregular width, averaging about 800 feet; that 
being about its width in the line of prolongation of the present dam. 
From Conn’s Island to the Virginia shore is about 1,400 feet. 
dy At the head or upper end of Conn’s Island, extending up the 
: stream, are three or four small islands, called the Cyclades, there being 
narrow channels separating them from each other and from Conn’s 
Island. 


V. 


Conn’s Island is of irregular height. From its head to the dam 
near the foot of the island there is a descent of the river of about 5 
feet. : 


VI. 


A tract of land, known as the Toulson tract, ie situated on the 
Virginia side of the river. It is bounded by and extends along the 
river, from a point opposite the middle of Conn’s Island to a point below 
the Great Falls, and extends back from the river a distance of about 
half a mile. 

A considerable portion of this tract is elevated ground, well 
adapted to the construction of mills and manufactories, and for supply- 
ing them with water-power from the river, and by appropriate canals, 
races, or other artificial water-ways. 


VII. 


Before the construction of the works of the Government, Conn’s 
island divided the Potomac river into two unequal channels, about 98 
per cent. of the water passing through the Virginia channel, and 2 
per cent. through the Maryland channel, at low water; the total flow 
at low water being estimated at about 1,065 cubic feet per second, 
about 700,006,000 gallons per diem. 


VIII. 


On the 3lst of August, 1852, Congress appropriated $5,000 to 
enable the President to cause the necessary surveys to be made to de- 
termine the best method of affording the cities of Washington and 
Georgetown an unfailing and abundant supply of pure and wholesome 
water, and in execution of this act President Fillmore transmitted to 
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Falls. 


August 3, 1852. 
March 8, 1853. 
March 3, 1855. 


June 12, 1858. 


March 3, 1871. 


June 10, 1872. 


a6 
at 


March 3, 1873. 


June 23, 1874. 
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March 8, 1875. 
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Aug. 18, 1856. 
March 3, 1857. 


June 25, 1860. 
July 15, 1870. 


Congress the report of General J. G. Totten, of the Corps of Engi- 
neers, recommending the construction of an agent from the Great 


TX. 


On the 3d of March, 1853, Congress appropriated $100,000 for 
the purpose of bringing water into the City of Washington, upon such 
plans and from such places as the President should approve; provided 
that, if the plan adopted by the President of the United States should Bais 
require water to be drawn from any source within the limits of the | 
State of Maryland, the assent of the Legislature of that State should 
first be obtained; and on the 3d of May, 1854, the Legislature of 
Maryland passed the statute hereinbefore recited. 


ae 


The following appropriations were from time to time made by 
Congress with reference to the aqueduct : — 


For cost of Aqueduct and its appurtenances : 


For surveys, Pens estimates . , ‘ - $5,000 
General ° : R . ‘ ‘ - 100,000 

as tet» : : ‘ ‘ , . 250,000 

“ : ‘ ‘ ; , . ‘ : . 250,000 

“ ‘ . : . ; ‘ 1,000,000 

6e 800, 

A ‘ . 500,000 
Completing distributing reservoir. ~ °.  . 80,000 
Completing two gate-houses : ; - 20,000 

_ Completing arch over reservoir, rail, ete . ; 4,000 


For cleaning out — land channe: near dam _ . 
Finishing coping, railing, eto., bridges 1, 2, 3, 4 
Completing houses at District reservoir 
Completing high-service reservoir . 
Ventilators over conduit. . : 
Fencing reservoirs ‘eo 
Building office at Rock Creek bridge . : 


® 
2 
e 
2 
2 
e 
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Earthwork and slope wall of division dam 20,000 
Slope wall of distributing reservoir . 20,000 
Completing bridges ‘Gare ee ee 13,934 
Dial telegra ‘ : : ‘ 2,500 
Excavation of District reservoir . : ‘ ~ 11,850 


Cast-iron pipe, central to effluent gate, ete. . - 22,932 


Wooden fence at District reservoir  . 1,500 
Dwelling for gate-keeper ‘ 2,500 
Completing stone bridges. &,600 
Wooden fence at Great Falls —. 1,500 
Dwelling and office at Great Falls 3,000 
Four dial instruments . 1,100 
Roof for gate-house, etc., Great Falls . 3,000 
Dwelling, office, etc., receiving reservoir . 3,000 
$3,365,229 
Cost of ee and macadamizing Aqueduct road 60,489 
Maintenance, regular er repairs, sameestehil etc., 189,000 
Miscellaneous repairs . . - 44,000 
Total appropriations to and including March 8, 
186) e @ e e e e » ° ° $s, 718 
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On the 27th of July, 1858, at the instance of the United States, 
a justice of the peace in Montgomery County, Maryland, issued his 
ventre to the sheriff for a jury to assess the damages which the dam of 
the Washington Aqueduct, proposed to be constructed, should cause to 
the Great Falls Manufacturing Company, of which due notice was 
given to the company. 

On the 20th of August, 1858, an inquisition was duly taken 
under said proceedings, and the damages of the claimant asseseed at the 
sum of $150,000. 

On the 8th of November, 1858, the United States moved the Circuit 
Court of Montgomery County to set aside the inquisition; and on the 
10th of March, 1859. it was adjudged that the inquisition be eet aside, 
and that another inquisition be taken in the manner directed and pre- 
scribed by the original warrant in the case. 


XI. 


Nothing further was done by way of condemnation or purchase 
until the 20th of November, 1862, when the Secretary of the Interior 
and the claimants entered into the following agreement : — 


ARTICLES OF AGREEMENT BETWEEN THE GOVERNMENT OF THE 
UNITED STATES, PARTY OF THE FIRST PART, AND: THE GREAT 
ae MANUFACTURING COMPANY, PARTY OF THE SECOND 


Whereas the of the first desire to use a portion pf the water of 
the Bauman siven. ak ae Great Falle. for the — pi sme 5 Congress ; 
end whereas the said of the second part to at said 


w to a 
settlement of this controversy, it is between the 
ARTICLE 1. All the claims of t —- the 
or damages for the occupation and use of party 
or water rights and privileges claimed by the , | 
submitted to the arbitrament of Jesse L. Williams, of Indiana, Hon. B. 
Curtis, of Massachusetts, Hon. G. Swan, of Ohio, Linus Child, Esq., of 
chusetts, and Hon. George M. Dallas, of Pennsylvania, the award of a 
of whom shall be final and conclusive, except as hereinafter stated. 
ARTICLE 2. The of the second part shall file with the arbitrators 
a specific description of the lands to which they claim title,’ and w 
allege will be affected by the improvements or proposed to be made b 
the party of the first part, and the arbitrators shall act in the p as though 
the title of the party of the second part to ssid land is valid; 
may make shall not be binding upon the soa See the first part unless the 
Attorney-General of the United States shall 
part has a valid title to said land. 
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ARTICLE 3. The said arbitrators, upon such description being filed with 
them, shall examine into, decide upon, and award the amount of compensation, if 
any, to which the party of the second part shall be legally entitled for the use and 
occupation, by the party of the first part, of the land, water rights and privileges 
claimed by the party oF the second part, and all consequential to the 
property and rights of said company, which they may legally claim by reason of 
the plans and operations which may be adopted and carried into effect by the party 
of the first connected with and growing out of the location and construction 
of dams and other works of the Washington Aqueduct. 

ARTICLE 4. If either party should be dissatisfied with said award, the party 
so disputing, within a period not exceeding thirty days from the date thereof, may 
proceed by bill in equity, filed in the Circuit Court of the District of Columbia, to 
set aside or change said award, and to obtain from said court such decree as in 
their judgment would be just and equitable, otherwise said award shall be final 
and conclusive. : 

ARTICLE 5. If either party should be dissatistied with the decree of said 
Circuit Court the said party may, within a period from the date of said decree, 
not exceeding thirty day , take an appeal to the Supreme Court of the United 
States; but if no such appeal be made within the period limited, the said decree 
of the said Circuit Court shall be final and conclusive. | 

ARTICLE 6. If said case should be taken on appeal, as aforesaid, by either 

rty, to the Supreme Court of the United States, the decree of said tribunal, 
both as to the law and the facts, shall be final and conclusive. 

In witness whereof, the United States, by the Secretary of the Interior, has 
executed the same and set thereto the seal-of the Department, and the said Great 
Falls Manufacturing Company have signed the same, by their president, and 
attached thereto their corporate seal. 


November 20, 1862. 
[L. 8.] CALEB B. SMITH, 


Secretary of the Interior. 
[L. 8.] hes CYRUS MOORE, 
President of the Great Falls Manufacturing Company. 


JOHN CARROLL BRENT, 
Secretary of the Great Falls Manufacturing Company. 


Test: 


MEMORANDUM. 


Before the arbitrators named in the foregoing and annexed submission enter 
_— their office, the said submission is hereby amended in the following par- 
ticulars : — 

Ist. Itis agreed that the name of Hon. Alonzo C. Page, of New York, be. 
and the same is hereby, substituted in place of George M. Dallas in the said 
submission. | 

2d. That inasmuch as Judge Swan, named as one of said referees, cannot 
serve, it is agreed that the arbitrators shall proceed without him and make their 
award; and in case of an equal division among them, so that no award can be 
made, it is further i ste the said arbitrators shall select another member, to be 
taken from the legal profession, and indorse his appointment hereon; and the 
award of the five shall be final as though Judge Swan had served. 

(The Hon. Joseph B. Swan having accepted the appointment as arbitrator 
in this case, and being now here present, this 18th day of July, 1863, it is hereby 
mutually agreed between the United States and the Great Falls Manufacturin 
Company that this second amended article be, and the same is hereby, expunged. 

Boston, February 18, 1863. 
JOSEPH H. BRADLEY, 

For the United States. 


C. CUSHING, 
Great Falls Manufacturing Company.) 
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Sd. The arbitrators are hereby further authorized to award on the costs of 
this submission and their award, their award in this last respect to be final 
and conclusive between the ies hereto. 

In testimony whereof, this addition to the said submission is signed by the 
Acting Assistant of the Interior on the part of the United States, and 
the seal of that Department annexed, and Moore, the President of the said 
Great Falls Manufacturing Company, and the seal of said company annexed. 


[L.s.] J. P. USHER, 
| _ Acting Secretary. 
[i s.] CYRUS MOORE, 


President of the Great Falls Manufacturing Company. 
JOHN CARROLL BRENT, 


XIII. 


Pursuant to this agreement the United States and the claimants 
appeared before the commissioners chosen under the t. Wit- 
nesses were examined, and dccumentary evidence was submitted by both 
parties, and arguments of council were heard. 

On the 28th of February, 1863, the commissioners filed their re- 
port estimating the damages to the claimants which would result from 
the erection of a dam according to either of four several plans submitted 
to them. The report is as follows : — 


Pursuant to the submission on file in the Department of the Interior, a certi- . 


fied copy whereof is hereunto annexed, the subscribers, the referees 
- named, having met the parties, the said Great Falls. i peo Company, 
filed with the arbitration a specific description of the lands to w they claim 
title, and which they allege will be affected by the improvements made, or pro- 
to be made, by the United States, and which description is marked No. 1 
. R. C., together with the plat marked No. 2, B. R. C.; said Nos. 1 and 2 

returned with this award, are to be deemed and taken as referred to, and ms 
part of the same, so far as the nature of the subject may require. And the Uni- 
ted States also filed with the arbitrators the specifications of their pro 
of operations, which are marked No. 3, B. R. C., together with a plat marked 
No. 4, B. R. C., said Nos. 3 and 4 being returned with this award, and to be 
deemed and taken as referred to, and e part of the same, so far as the nature 
of the subject may require. And thereupon the said parties were fully heard by 
their respective witnesses and counsel; and the arbitrators ange. carefully con- 
sidered the matters submitted to them, and the allegations proofs of the 
respective parties, do award and determine of and concerning the premises, and 
this is our final award and determination, to wit : roe 

lst. A majority of the said arbitrators, viz., Messrs. Curtis, » aud 
Child, do award and determine that if the United States shall adopt decide 

to execute the plan of operations designated in pode eA tr and on the. 

_ as Dam B, being the second plan of operations n in the said 
then the said Great Falls Manufacturing Company are legally to the sum 
of fifty thousand ($50,000) dollars as compensation for the use and occupation 
by the United States of the land, water-rights, and privileges claimed by the said 
company, and all consequentia) damages to the property and rights of the said 
company which they may legally claim by reason of the execution by the United 
States of the plan of operations last above-mentioned. 

2d. The same arbitrators last above-mentioned do award and determine that 
if the United States shall adopt and decide to execute the plan of operations 
designated in the specification and on the plat as Dam A, being the first plan of 
operations mentioned in the said specification, then the Great F: msg ater | 
Company are legally entitled to the sum of sixty-three thousand seven h 
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and sixty-six ($63,766) dollars as compensation for the use and occupation by 
the United States of the land, water-rights, and privileges claimed by the said 


company, and all consequential damages to the property and rights of the said © 


company which they may legally claim by reason of the execution by the United 
States of the plan of operations last above-mentioned. But this assessment is 
based upon the condition that the said company, as against the United States, 
may lawfully buil«! and maintain a canal and bulkhead across and upon the land 
of the United States, on the Virginia shore of the Potomac, since marked on the 
said plat numbered 4 as belonging to the United States, so as to use the water of 
the pool above the Dam A. subject to the superior right of the United States to 
use the water for the aqueduct in the manner and to the extent shown by the 
aforesaid specification of the said Dam A, and its corresponding plan of opera- 
tions. . 
3d. The same arbitration last above-mentioned do award and determine that 
if the United States shall adopt and decide to execute the plan of operations 
designated in the specification and on the plat as Dam C, being the third plan 
of operations named in the said specification, then the said Great Falls Manufact- 
uring Company are legally entitled to the sum of seventy-seven thousand two 
hundred (877,200) dollars as compensation for the use and occupation by the 
_ United States of said land, water-rights, and privileges claimed by the said com- 
pany, and all consequential damages to the property and rights of the said 
- company, which they may legally claim by reason of the execution by the United 
States of the plans of operations last above-mentioned. But this assessment is 
based upon the condition that the said company, as against the United States, 
may lawfully build and maintain a canal upon and across the Jand of the United 
States, on the Virginia shore of the Potomac river, marked on the said plat num- 
bered 4 as land of the United States, so as to use the water of the pool above the 
Dam C, subject to the superior right of the Untied States to use‘the water of the 
aqueduct in the manner and to the extent shown by the aforesaid written specifi- 
cation of the said Dam C, and its corresponding plan of operations. | 

4th. The undersigned arbitrators do award and determine that if the United 


States shall adopt and decide to execute the plan of operations designated in the - 


specification and on the plat as ** Plan 4th,” being the fourth plan of operations 
named in the said specification, then the said Great Falls Manufacturing Com- 
pany are legally entitled to the sum of fifteen thousand six hundred and ninety- 
two et dollars xs compensation for the use and occupation by the United 
States of the land, water-rates, and privileges claimed by the said company, and 
all consequential damages to the property and rights of the sdid company which 
they may legally claim by reason of the execution by the United States of the 
plan of operations last above-mentioned. 

The undersigned. Jesse L. Williams and Joseph R. Swan, are of opinion 
that the above awards of the majority of the arbitrators as compensation and 
damages to the claimants on account of the said dam, etc., B, A, and C, are, 
respectively, too much, and they do not agree to said awards, but they concur 
in the award relating to sxid Plan 4th ‘as, comparatively, the least objectionable. 


5th. The undersigned arbitrators do award and determine that the United | 


States shall pay the costs and expenses of this arbitration, consisting of the com- 
pensation and expenses of the arbitrators, taxed at the sum of twelve thousand 
($12,000) dollars, and the cost of depositions, witness fees, and other incidental 
expenses, taxed at the sum of seven hundred and sixty-one ($761.64) dollars and 
sixty-four cents, amounting in the whole to the sum of twelve theusand seven 
hundred and sixty-one ($12,761.64) dollars and sixty-four cents. The deposition 
= a — of the oral evidence laid before the arbitrators are returned with 
this award. | , 


Dated at Boston this twenty-eighth day of February, A.D. one thousand 
eight hundred and sixty-three. 
B. R. CURTIS, 


A. C. PAIGE, 

LINUS CHILD, 
JESSE L. WILLIAMS, 
J. R. SWAN. 
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Commissioner, for depositions in Boston and vicinity, and travelling to 

and attendance at Washington ; ‘ . . : ; ‘ ‘ 

Travel and attendance of witnesses, as per certificate of February 6th, at 


four cents per mile and $1.25 per day . , . 192 84 
Ditto, McElroy, at Boston : meer - 1200 


Allowance to Noyes, as certified by counsel of both parties ‘ ‘ - 8000 

Commissioner in Washington, as per his statement, assented to by coun- 
sel . ‘ ; : ‘ ; ; P ‘ ‘ Rene a . 250 00 
$761 84 


The compensation of the persons named in said agreement was 
paid, by order of the Secretary of the Interior contained in the follow- 
ing letter ; and an account for such compensation was made out in favor 
of each of said parties, and a receipt therefor signed by him, in the form 
of that in this finding set forth immediately after said letter : 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D.C., December 15, 1864. 


_ . Sm:— You are hereby authorized and requested to pay to the Hon. Benjamin 
R. Curtis, of Boston, the sum of two thousand five hu i dollars (62,500) ; to 
Jesse L. Wiliams, of Fort Wayne, Indiana, the sum of two thousand five hundred 
dollars (#2,500) ; to A. C. Paige, Esq., uf Schenectady, New York, the sum of 
two thousand five hundred dollars ($2,500) ; to Linus Child, of Boston, two thou- 
sand five hundred dollars ($2.500) ; and to J. R. Swan, of. Columbus, Ohio, the 
sum pe two rao BP a <92,000). makin = all $12,000, being the 
sums charged by and awa to them respectively, in gross, as compensa- . 
tion for their sorhiet as arbitrators in the comarovetay between-the United States 
and the Great Falls Manufacturing Company, and charge the same to the appro- 
priations for the completion of the Washington Aqueduct. | 


Iam, sir, very respectful F our ob’d’t servant, : 
: Se ate J. P. USHER, Secretary. 
CLEMENT L. West, Esq. 7 


Disbursing Agent Washington Aqueduct, Washington City. 


For the Washington Aqueduct. 
The United States to Benjamin R. Curtis, Dr. 
Dec. 20, 1864. For professional services as arbitrator in the contro- 
versy between the United States and The Great 
Falls Manufacturing Company, two thousand five 
hundred dollars, $2,£00 00 


Received Washington, D.C., the 20th day of December, 1864, from C. L. 
West, disbursing agent, the sum of two thousand five hundred dollars cents 
in full payment of the above account. 

(Signed duplicates.) 


$2,500 00. 


B. R. CURTIS. 


The cost and expenses incurred by the parties named in said agree- 
ment, as above stated, were paid by the order of the Secretary of the 
Interior out of the same appropriation as that named in the letter set 
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7 XIV. 


The specifications of the proposed plan of operations referred to in 
the report as “ No. 3, B.R.C.,” are as follows; but no map or plat 
called for therein appeared before the court; but it appears that they 
have been lost : 


No. 3, B.R.C. 
Alternative plans proposed for the Potomac dam of the Washington Aqueduct. 


1. Marked A on the map; Beginning at the present feeder of the aqueduct, 
crossing Cunn’s Island, and striking the Virginia bank on the land belonging to 
the United States. 

The portion extending from the Maryland bank to Conn’s Island to be built of 
masonry, of the section shown by the annexed profile. ‘The style of workman- 
ship as described for the second plan (B). ‘The remainder of the dam to be 
made of riprap, as described in the first eight paragraphs of the accompanying 
printed specification. The crest to be finished to the uniform level of 150 feet 
above tide. ; 

With this plan and the next succeeding the right is required to deepen the 
channel on the Maryland side of Conn’s Island, so as to obtain a supply of 
42,000,000 gallons per day at low stages of the river, with the water surface six 
inches above. the centre (grade) of conduit, or 147 feet above tide. 

2d. Plan marked B, to extend from the Maryland shore to the Virginia side, 
near tu and below the head of the old canal, as marked upon the map, and to the 
height of 150 feet above tide. To be constructed of masonry throughout, and 
of the section shown by the accompanying profile. The face and coping to be of 
the best quality of Seneca sandstone, and the rubble laching of the same, or of 
blue gneiss. To be carefully bedded on tight, solid rock; beds and end joints 
for front and rear stones to be cut in the rock. The face of large stones, well 


' bonded and cut to lay a quarter of an inch joint, their faces pointed off within 


drafts. Coping to be full to dimensions on all sides, with fine joints, its upper 
surface and front hammered smooth. The backing df the best rubble masonry, 
all to be laid in cement mortar. The coping and the course below it to be se- 
cured with iron dowels. ‘To be backed up with gravel, the upper surface of 
which will slope one foot in four to the bottom of the river. A good paving 
extending back 18 feet, to be laid on the gravelling. The government, in further 
amendment and modification of dam B, proposes to construct from the abutment 
on the Virginia shore, across the company’s canal, and near its mouth, to the 
high ground, a guard bank, the top of which shall be 163.30 feet above tide, to 
be connected by masonry with the said abutment. The bank to be constructed 
of earth, ten feet wide at the top, with slopes of one and a half to one; protected 
on the up-stream side by a riprap and slope wall, three feet thick at the top and 
four feet at the base, to go down to the rock, and the lower part to be laid in 
cement to the height of 151 feet above tide; the foot to be connected with the 
rock ; a puddle wall rising as high as the flow line through the centre of the 
bank. The company to have the privilege of connecting a bulkhead with the 
said guard wall, at such time and place and of such dimensions as they may 
deem proper. 

3d. Plan C. A wall of rubble masonry in cement mortar, beginning at the 
present feeder of the aqueduct, to extend up the Maryland channel to a ledge of 
rocks above Conn’s Island; thence by a riprap dam to cross the river, as shown 
by the line C on the plat. The crest to be 150 feet above tide. 

Plan 4th. The dam to extend to Conn’s Island, and so far on the same as may 
be necessary for a secure abutment on the same line of direction as in B, and to 
be constructed of masonry, as specified in the second plan. The crest to be 148 
feet above tide. With this plan the United States require the right to deepen the 
channels on the Maryland side of Conn’s Island near its head, so as to draw off 


not less than 42,000,000 gallons per day, when the surface of the water in the river 


at the head of Conn’s Island stands at 147 feet above tide. 


7 
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Appendiz. 
The maximum quantity of water to be taken from the river for the supply of 
the aqueduct will be 70,000,000 gallons per day. 


(Struck out this 18th of February, 1863, and ‘‘ A ” inserted. 
J. H. B.] 


: (A. The maximum quantity of water to be taken from the river for the supply 
of the aqueduct will be whatever the dams, respectively, may yield, and is not 
limited to 70,000,000 gallons per day.) 

On its entrance into the aqueduct, the water will pass through the feeder 
(plan herewith) to the gate-house, where it will change its direction ninety de- 
grees, pass through the gates, shown on the drawing, through the “‘ rock cut” 
and tunnel No. 1 to waste weir No. 1. 

In compliance with the conditions imposed by the Chesapeake and Qhio 
Canal Company, acting under authority from the State of Maryland, this portion 


_ of the work has been made of larger dimensions than the remainder, so 'as to 


serve as a feeder to the canal. The distance is eighteen hundred and eighty 
(1,880) feet. The sections of rock, cut, and tunnel, are shown herewith. m 
waste weir No. 1 to the receiving reservoir the conduit is generally a circle of 
nine feet interior diameter, some short portions being 9' 9” diameter. The 
distance is 47.917.5 feet. The fall of the conduit in this distance is 7’ 2'' 


feet. 


XV. 


The claimants presented to the referees, proofs, title-deeds, etc., 
showing a valid title in it to the Toulson tract, Conn’s Island, and the 
Cyclades. Objections to the title were presented and urged on behalf 
of the United States, and the referees decided that. the title was valid 
and satisfactory. No other title to the tracts than the title of the 
claimants is asserted. 


XVI. 


The conduit through which the water supply of the City of Wash- 
ington is drawn was completed on the 5th of December, 1863. 


XVII. 


On the 4th of July, 1864, Congress enacted that the sum of 
$150,000 be appropriated for the purpose of constructing the dam 
of solid masonry across the Maryland branch of the Potomac river, 
near the Great Falle, and for other purposes. 


XVIII. 


On the 30th of July, 1864, the United States entered into a con- 
tract for the construction of a dam for the supply of the aquedact, and 
proceeded to construct such dam, and to take possession of xo much of 
Conn’s Island as was required for the purpose of securing the dam and 
making a permanent abutment for it. 

The dam extends from a point on the Maryland shore, just below 
the feeder or mouth of the aqueduct, across the channel between Falls 
Island and the Maryland shore; across the head of Falls Island (which 
is under water, except at very low stages), and thence across the chan- 
nel between Falls Island and Conn’s Ieland to its abutment on Conn’s 
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Appendix. : 
Island, at a point 770 feet above the foot of Conn’s Island — closing 
the Maryland channel of the river entirely across — its length being 
about 1,176 feet. | 
The height of the dam is 148} feet above mean tide at Washington. - 
Seventy feet of the dam next to the Maryland shore is one foot higher. 
It is about 8.4 feet above the bed of the river in the Maryland channel. 


NIX. 


The dam is constructed from the Maryland shore to Conn’s Island 
of the same, or about the same, height as the dam contemplated by 
Plan 4 in the paper set forth in finding XIV. as “ No. 3, B.R.C.”; 
and, although of a different length and a different line of direction from 
that contemplated by Plan 4, in its effect produces the same re- 
sults contemplated by Plan 4, and, so far as shown, with the same , 
benefit to the United States, and with no greater loss and injury to the 
claimants than would have been produced if Plan 4 had been followed ; 
and it was constructed substantially in conformity with the fourth 
of the alternative plans presented by the United States to the said 
referees. | | 
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XX. 


At the Maryland termination of the dam is the feeder entrance, 
having a diameter of 10 feet, and an elevation above mean tide of 139 
and 149 feet. : 7 

From the feeder to the receiving reservoir, a distance of 12 
miles, the water passes through several tunnels and through a cemented 
conduit. These tunnels are six in number, aggregating in length 4,522 
feet, and having a rough interior, constructed so as to admit a 
circle of 11 feet in diameter. 

The dimensions of the outer portion of the conduit are 9 feet, 
and for some short distance 9 feet 9 inches, with a fall of 9} inches 
to the mile. The elevation at the entrance to the receiving reser- 
voir is 143.77 feet and 134.77 feet. 

The receiving reservoir is connected with the distributing reservoir 
by a conduit 2 miles long, having an interior diameter of 9 feet at 
the exit from the receiving reservoir; the height is 143.39 feet and 
134.39 feet. At the entrance to the distributing reservoir the height 
is 141.868 feet and 132.868 feet. 

From this distributing reservoir, which is two miles above Rock 
Creek, the water is carried to the city by three iron mains, whose 
maximum aggregate capacity is 31,000,000 gallons in twenty-four 
hours, being, respectively, 36, 30, and 12 inches in diameter. 


XXI. 


The dam was completed to its present height in December, 1867, 
and since then the water drawn through the aqueduct for the use of the 
cities of Washington and Georgetown has been from 12,000,000 tu 
24,000,000 gallons. daily. : | 
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Appendiz. 

For the purpose of drawing the water into the aqueduct, it is 
necessary that a pool or basin be formed in the river by means of a dam 
or similar structure. 

Conn’s Island, in connection with the Maryland shore and the dam, 
forms such a basin as is necessary for the purpose of supplying the 
aqueduct, having its upper end open to receive the flow of the water, 
as it may be needed. At low stages of the water, wing dams have 
been thrown out from the head of Conn’s Island, and vther contrivances 
used, to increase the flow of water into this basin as it has been needed. 

Falls Island could not be utilized for this purpose, for the reason 
that there would not be a sufficient flow of water between it and the 
Maryland shore, and for other reasons, such as insufficient height, etc. 

There is no other island or natural formation which could be 
utilized for forming a suitable basin, without carrying the aqueduct 
much further up the river. So that, if Conn’s Island was not used, it 
would be necessary to carry the dam across to the Virginia shore, either 
above or below the island, or to build some artificial structure, such as 
a wing dam, to take the place of the island. 


XXIT. 


If the dam were carried across the river at Conn’s Island it would 
be in the rapids and in deeper water, and its construction would be much 
more difficult and expensive. 

If the dam were carried across the river above the island it would 
involve the expense of a longer conduit, and the increased expense of 
building the dam entirely across the river, or building a wing dam as a 
substitute for the island to form a pool. 

The cost of the present dam is $77.250. 
The cost of the aqueduct is $3,793,020. Its length is 60,952 
feet. : 

The uses of the aqueduct require the entire flow of the water in 
the Maryland channel, in the low stages of the river. 


XXIII. 


The water drawn through the aqueduct is distributed in the cities 
of Washington and Georgetown, for the use of the United States Gov- 
ernment in its buildings, navy-vard, fountains, etc., and for the munici- 
pal and domestic uees of the said cities and their inhabitants. 

The value of the water for the uses to which this is applied is 
derived from its elevation, which will admit of its flow or descent 
through the city; and when found at sufficient elevation to admit of 
being distributed by its natural flow, it possesses a great value, and is 
paid for by cities when taken from the control of private owners, accord- 
ing to its value, depending, as before said, upon its elevation. 

Having built that part of the dam above set ‘forth, the United 
States refused to carry out said award, save as to the part relating to 
the costs of the arbitration ; thereupon plaintiff commepced its suit in the 
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Court of Claims for compensation for its lands and water-rights taken 
by the United States in constructing and using said dam, and the 
Court, at its December Term of 1880, found that the taking was sub- 
stantially that specified in said award as Plan 4, and gave judgment 
for the exact compensation, to a cent, awarded by said arbitration in 
case the United States should adopt Plan 4. 16 Court of Claims, 160. 


f6., 112 U.S. R., 465. 

Section 1057 of the U.S. Rev. Sts. reads as follows : — 

“On the first day of every December Session of Congress, the 
Clerk of the Court of Claims shall transmit to Congress a full and com- 
plete statement of all the judgments rendered by the Court during the 
previous year, stating the amounts thereof, and the parties in whose 
favor they were rendered, together with a brief synopsis of the nature 
of the claims upon which they were rendered.” . . . | 

Said judgment was rendered in 1881. It was reported, under the 
law last above quoted, to the Congress which commenced its session in 
December, 1881, at which the Act of July 15, 1882, was passed, 
authorizing the completion and extension of the dam, adopting, by 
legislative action, plan of dam A of said submission and award. 

‘On the 21st day of August, 1883, the then Attorney-General of 
the United States published an advertisement, of which the following 


is a copy :— 


CONDEMNATION OF LAND FOR WATER SUPPLY. 


Wasnineton, D.C., 
DEPARTMENT OF JUSTICE, 
August 21, 1883. 


Whereas, by Section 1 of the Act of 1882, Chapter 294 (July 15), entitled — 

**An Act to increase the water supply of the City of Washington, and for 
other purposes,” it is, among other things, provided — . 

That the Secretary of War shall cause to be made a survey and map of 
the land necessary to extend the Washington Aqgueduct from its present eastern 
terminus to the high ground north of Washington, near 6th street extended, and 
of the land necessary for « reservoir at that point, the capacity of which shall not 
be less than three hundred million gallons; and a like survey and map of the 
land necessary for 2 dam across the Potomac river at the Great Falls, including 
the land now occupied by the dam, and the land required for the extension of 
said dam across Conn’s Island to and upon the Virginia shore; and when surveys © 
and maps shall have been made, the Secretary of War and the Attorney-General 
of the United States shall proceed to acquire to and for the United States the 
outstanding title, if any, to said land and water rights, and to the land on which 
the gate-house at Great Falls, by condemnation.” 

And also that — 

‘When the map and survey are completed, the Attorney-General shall pro- 
ceed to ascertain the owners or claimants of the premises embraced in the survey, 
and shall cause to be published, for the space of thirty days, in one or more of the 
daily newspapers published in the District of Columbia, a description of the entire 
tract or tracts of land embraced in the survey, with a notice that the same has 
been taken for the uses mentioned in this act, and notifying ali claimants to any 
portion of said premises to file, within its peiod of publ , in the I 
of Justice, a description of the tract or parcel claimed, and a statement of its— 
value as estimated by the claimant.” 

All of which will better appear upon reference to such act. 

And whereas such map and survey have been completed : 
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Now, therefore, in accordance therewith, and under the above requirements, 
below de- 


I hereby give notice that the several parcels of land and water rights 
sorted here been taken for the uses above indicated, viz. : : 


(a.) FOR EXTENSION OF AQUEDUCT. 


First. It is proposed to take a right of way for a tunnel, whose least depth 
below the surface of the ground will vary from 50 to 170 feet, as shown in detail 
. by the longitudinal section on tracing A; the line of tunnel commences at the 
auxiliary house of the distributing reservoir; thence north 81 degrees 40 
minutes 22 seconds east 20,826 feet to its eastern limit at the site of the proposed 
reservoir east = psi pao igen & oe noe a ka a 

Second. It is proposed to e re title to ollowing tracts 
land at the sites of the several shafts, viz. ee 

At Foundry Branch, working shaft, about three (3) acres, more or less, 
a in the valley of Foundry Branch south of, and fronting on, the ‘‘ New 

t” road. 

At Fayette Street, air-shaft, a lot 50 x 100, ergata, Se Fayette street. 

At Rock Creek, working shaft, about ‘two and one-half (24) acres on the left 
bank of the creek, extending about 1,000 feet down stream from the lower mill 
dam, and bounded on the east by the mill race. 

At an 4tr Shaft, located about 1,400 feet west of the Columbia: road, on 
tunnel line, a lot com about 5,000 square feet, more or less, and a right of 
way fora road 30 feet » leading from the nearest public thoroughfare to 


Champlain Avenue, working shaft, a lot fronting on Champlain avenue, 
and comprising 40,000 square feet, more or less. 

A roadway, 60 feet wide, and about 1,350 feet long, from the auxiliary gate- 
-spaeay — buting reservoir, to the intersection of the Foxhall lane and 

ew Cut g. 

The several parcels of land referred to above are indicated by the spaces in- 
closed in — on tracing A. Their exact boundaries are not specified, because 
they can be modified within certain limits with a view to conforming, as far as 
practicable, to the wishes of the property owners. 


(6) FOR RESERVOIR NEAR HOWARD UNIVERSITY. 


1st. It is proposed to take and acquire title to about 67 8-10 acres of land 
lying in the depression east of Howard pao yar with all improve- 
ments thereon, comprising property in Ioward su , and undivided prop- 
erty, as follows: Blocks 9, 10, 11, 22, 23. 24, 25, 26, with adjoining streets, and 
Lots A, B, C, D, E, F, and Lots 10 to 21 inclusive, all in block 16, with 
that part of College street adjoining lots 10 to C, inclusive, in said = also the 
Spring Lot belonging to the United States, containing about 4-10 acres; also 
ut 24 4-10 acres of undivided land, said to belong to the Howard University, 
6-10 acres said to belong to the Soldiers’ Home, 20 3-10 acres said to g 
to G. E. Moore. Alsoa Lot,* 20 feet syuare, in the south-west corner of Gen. 
Whittlesey's 
2d. It 
length _—— may be 
upon the property 
It is proposed large ns along this line; the 
has been , free of cost, and it 
University grounds. 


~~ 


©The lot le required for the construction of the valve-contre chamber. 
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(c.) LAND FOR DAM, ETC., AT GREAT FALLS. 


Ist. For extending the dam to and upon the Virginia shore, it is Se aH 
to take and acquire title to a strip about 918 feet. wide, crossing Conn's Island and 


the Virginia channel, and connecting the U.S. property on Fall’s Island and Hard- 
to-come-at, with the U.S. property on the Virginia shore. This will extend the 
resent limits of the U.S. property on the Virginia shore to the south, by taking 
fn a triangular lot containing about 8-10 acres. 
. This tract is colored in yellow on tracing C. 

| 2d. It is proposed to hold and acquire title to the lot on which the gate- 
house at the Great Falls now stands, containing about one-fifth of an acre. 

This tract is colored in bruwn on tracing C. 

It is proposed to take and acquire title to a tract connecting the gate-house 
lot with the U.S. property on Falls Island, containing about 2 6-10 acres. The 
influent conduit and a part of the dam are located on this tract, and the Chesa- 
peauke & Ohio canal passes through it. It is colored in green on tracing C. 

: 4th. In addition to acquiring to and for the U.S. any outstanding title to 
these lands at the Great Falls, it is also proposed to acquire all water rights im- 
plied in the possession of the same, or needed for purposes contemplated by the 
act under which these proceedings are taken. 

The map of the surveys (in three tracings) required for the uses enumer- 
ated in the abuve-named act of 1882, ch. 294, may be seen at this Department by 
all claimants to any portion of said premises, and they are hereby respectively no- 
tified to file within the period of the publication of this advertisement, in the Depart- 
ment of Justice, a description of the tracts or parcels reapectively by them claimed, 
and a statement of thetr value as by each clatmant estimated. 


BENJAMIN HARRIS BREWSTER, 
Attorney-General. 


RIGHT OF TRIAL BY JURY. 


To what extent the Constitutions of the thirteen States existing at 
the time of the adoption of the United States Constitution, or made 
about that time, “preserved” to their citizens the right of trial by 
jury in cases at law, is shown by the extracts following : — | 


Connecticut Constitution, 1818, Section 21. 


The right of trial by jury shall remain inviolate. 
_ Delaware Constitution, 1792, Section 7. 


Nor shall be deprived of life, liberty, or property, unless by the 
judgment of his peers, or the law of the land. | 


Georgia Constitution, 1789, Article 4, Section 3. 


Same as Connecticut. : 
Maryland Constitution, 1776, Section 21. 


No freeman ought to be . . . deprived of his life. liberty, or 
property but by the judgment of his peers or by the law of the land. 


Massachusetts Constitution, 1780, Article 12. 


. a ~e < o _ 4 » 
SS De Gob <3 ge 2 Ne fea Baro = wesstiteiitit Aaa ’ 
RRSP O LS iS as SOG SE: SS ea eee eS a el . ; . ~ 
; rs Sl, a SE Feiss Mie i ee Te x % 
—— pti Sake Pagt ae * + Se ae owe tS ~~ Renee 
‘ : . = 


ORE RES rE OTS Fe ee 
eo, Se we ae tae eT ae ae 
SS SS FS a ee 


GREAT FALLS MAN FG OO. v. A. H. GARLAND BY 428. : 


Appendia. . 

° No subject shall be . . . deprived of hie life, liberty; or 

7 estate, but by the judgment of his peers, or the law of the lend. | 
New Hampshire Constitution, 1792, Article 20. 


In all controversies concerning property, and in all suits between 
two or more persons, except in cases in which it has been heretofore 


a ae otherwise used and practised, the parties have a right to trial by jury. 
a New Jersey Constitution, 1776, Section 22. 


The inestimable right of trial by jury shall remain confirmed as a 
part of the law of this colony forever. 


New York Constitution, 1777, Section 13. 


A‘ > No member of this State shall be disfranchised, or deprived of any 
of the rights or privileges secured to the subjects of this State, by this 
Constitution, unless by the law of the land, or the judgment of his 


peers. | 
North Carolina Declaration of Rights, 1776, Article 14. 


That in all controversies at law, respecting p y, the ancient 
mode of trial by jury is one of the best securities of the right of the 
people and ought to remain sacred and inviolable. 

This was made part of the Constitution of 1776, by Article 44 of 
the same. 


Pennsylvania Constitution, 1683, Section 8. 


That all trials shall be by twelve men. 

In the Constitution of 1776, Article 25, the above is embodied in 
the following words : — 

Trials shall be by jury as heretofore. 


Rhode Island Constitution, 1842,' Article 15. 


The right of trial by jury shall remain inviolate. 
South Carolina Constitution, 1790, Article 6. 


The trial by jury as heretofore used in this State shall be for- 
ever inviolably preserved. 


Virginia Constitution, 1776, Section 11. 


That in controversies réspecting property, and in suits beeinies. 
man and man, the ancient trial by jury is preferable to any other, and 
ought to be held sacred. 

It will be seen that Connecticut made no provision for * preserv- 
ing” the right of trial by jury until:1818, and thet Rhode Island did 
not until 1842 ; still it is a matter of history that these two States had 
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not only preserved the right in practice, bat: had extended it farther 
than any other English-speaking community. 


Federalist, No. 83. 


The statutes of many of the thirteen States have been examined, 
but not all of them, for want of time, without finding a single instance 
of an act having been passed at or near the period of the adoption of 
the Constitution of the United States, for taking private property for 
public use, wherein the State did not make provision, directly or indi- 
rectly, for the assessment of the value of the property taken, by a jury. 

In trial of case, of taking the present dam at Great Falls, counsel 
for the United States said: “I have failed to discover any act of any 
legislature which provides for the assessment of damages in a casé like 
this other than upon the ground.” 


EXTRACTS FROM THE STATUTES OF ORGANIZATION 
' AND APPROPRIATIONS TO PAY JUDGMENTS OF 
THE COURT OF CLAIMS FROM 1863 TO 1887. 


At first, as is well known, that Court made no adjudication, and 

reported its findings to Congress only. But by Chapter 92, Statutes at 
Large, 1863, “ An Act to establish a Court for the ‘ investigation’ of 
claims against the United States” was amended and revised. By that — 
Act was added to its investigations, set-offs and counter claims by the 
government by persons bringing claims against the government, and 
that claim of counter-claim was to be enforced in the District Court. 
By section 7, in case of final judgment in said Court in favor of a 
claimant “ the sum due thereby shall be paid out of any general appro- 
priation made by law for the payment and satisfaction of private claims 
on presentation of the Secretary of the Treasury of a copy of said 
judgment, certified by the Clerk of said Court of Claims, and signed 
by the Chief Justice, or in his absence by the presiding judge of said 
Court.” 

No other provision is made in said Act for payment of claims or 
for any appropriation, but Section 14 of said Act enacts that no money 
shall be paid out of the Treasury for any claim passed upon by the 
Court of Claime until after an appropriation therefor shall be estimated 
for by the Secretary of the Treasury. This Act was approved March 
3, 1863. 

No such appropriations were made for the fiscal years ending June 
30, 1863, and June 30, 1864; but by Chapter 147, an Act making 
patna for the Legielativ e, Executive, and Judicial expenses of 

the Government for the year ending June 30, 1865, and for other pur- 
poses, the following appropriation was made: “For payments of 


‘Office and of Indian Affaire ; to the Chiefs of Bureaus, and to other 
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judgments to be rendered by the Court of Claims previous t-che 30¢h 
of June, 1865, three hundred thousand dollars.” . | 


See 13 Stat. at Large, p. 148. 


In the year 1865 no appropriation was made for the payment ot 
claims ; but previous to March 17, 1866, the Su Judicial ‘Court 
had taken into consideration the Court of Claims, and had determined 
not to hear appeals therefrom under the Act of 1863, hereinbefore 
cited, because among other things of the provisions of the 14th section 
of said Act, “that no money shall be = out of the Treasury for any 
claim passed upon by the Court of Claims till after an 
therefor shall be estimated therefor by the Secretary of the , 


On said March 17, 1866, Congress repealed said 14th section of 
t and decree in: 


the Act of 1863, and provided anew for « final j 
all cases heretofore decided in the Court of Claims of the character 
mentioned in the said Act, and with certain other exceptions, but 
further provided: “That at the end of every term of the Court of 
Claims the ee ae Cont en eee 
thereof to the heads of departments ; to the Solicitor, 
Auditor of the Treasury ; to the Commissioners of the General Land 


officers charged with adjusting claime against the United States. 
14 Stat. at Large, p. 9. 


By the General Appropriation Bill of 1886, the following was 
enated : — 

“For §payment of judgments rendered by the Court of Claims in 
favor of claimants, in addition to the unexpended balance of the appro- 
priation for*the fiscal year ending June 30, 1865, five hundred thousand 
dollars; pr§vided that judgments already rendered may be paid out of 
this appropfiation at any time after the passage of this Act.” 


* 14 Stat. at Large, p. 194. 


By the General Appropriation Bill of 1867, the following was 
enacted : — 
“ For payments of judgments which may be rendered by the Court 
in favor of claimants, ten hundred thousand dollars.” 


14 Stat. at Large, p. 444. 


Inadequate sums, in the same words, of 
in the General Appropriation Bill, to wit, the islative, Executive, 
and Judicial, until the year 1876, when new appropriations were made 
for the payment of judgmente rendered by the Court of Claims. In 
1877 an appropriation was made for the payment of judgments of the 
Court of Claims, naming each individual. 

By the General A perepration Bill of 1868, the ones 
enacted : — 


ropriations were made 
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Appendix. 
“For payment of judgments which may be rendered by the Court 
in favor of claimants, one hundred thousand dollars.” 


15 Stat. at Large, p. 95. 


By the General Appropriation Bill of 1869, the following was 
enated : — 

“For payments of judgments which may be rendered by the Court 
in favor of claimants, one hundred thousand dollars.” 


15 Stat. at Large, p. 287. 


By the General Appropriation Bill of 1870, the following was 
enacted : — 

“For payment of judgments which may be rendered by the Court 
in favor of claimants, one hundred thousand dollars.” 


16 Stat. at Large, p. 235. 


By the General Appropriation Bill of 1871, the following was 
enacted : — | 
"To pay judgments of the Court of Claims, five hundred thousand 
dollars.” 
16 Stat. at Large, p- 480. 


By the General Appropriation Bill of 1872, the following was 
enacted : — 

* To pay judgments in the Court of Claims, four hundred thousand 
dollars. Provided that no part of this sum shall be paid upon any 
judgment rendered in favor of George Chorpenning, growing out of any 
service rendered in carrying the mail.” 


17 Stat. at Large, p. 82. 


By the General Appropriation Bill of 1873, the following was 
enacted : — 
“To pay salient of the Court of Claims, four hundred thousand 
dollars.” i 
17 Stat. at Large, p. 508. 


By the General Appropriation Bill of 1874, the following was 
enacted : — 
“To pay judgments of the Court of Claims, one million dollars.” 


Stat. at Large, 1873-74, p- 108, Chap. 328. 


By the General Appropriation Bill of 1875, the following was 
enacted : — 
"To pay judgments of the Court of Claims, four hundred thou- 
sand dollars.” 
Stat. at Large, 1874-75, p. 369, Chap. 129. 


In the year 1876 -no appropriation was made for the guess of 
judgments rendered in the Court of Claims. . 
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In 1877 the appropriation for the payment of judgments rendered 
in the Court of Claims appear individually in the Deficiency Bill. 
Stat. at Large, 1876—77, p. 347, Chap. 105. 
Again, in 1877, an appropriation is found in the Deficiency Bill to 
pay individually a large number of judgments, one of which in favor of 


Thomas Kelly had been delayed since 1870, and also an 
appears for payments with interest showing a very much delayed judg- 


ment. 
Stat. at Large, 1877-78, pp. 7 and 8, Chap. 3. 


Again, in 1878, an appropriation appears in the Deficiency Bill 
for the payments of judgments rendered in the Court of Claims con- 
— a larye number of individual cases with delayed interest due and 

unpaid. 

“In all five hundred thousand seven hundred and ten dollars and 
twelve cents, and such sum as may be necessary for interest and pre- 
mium.” 

Stat. at Large, 1877-78, p. 116, Chap. 191. 


Again, in 1878, under an act makin appropriations for eun- 
dry civil expenses of the Government, pa for other purposes, an 
appropriation appears for the payment of judgments rendered in the 
Court of Claims, each judgment being appropriated for individually, 
with interest at five per cent. 


Stat. at Large, 1877-78, p. 234, Chap. 359. 


During this year there were appropriations for a large number of 
persons individually, but no General Appropriation Bill for judgments 
rendered, and the following was enacted : — 

“That 20 much of Section 5 of the Act approved Jen 20, 1874, 
as directs the Secretary of the Treasury at the beginning of each ses- 
sion to report to Congress with his annual estimates any balances of 
appropriations for specific objects affected by said section that may need 
to be reappropriated be and hereby is repealed. And it shall be the 
duty of the several accounting officers of the Treasury to continue to 
receive, examine, and consider the “justice and validity ” of all claims 
under appropriations, the balances of which have been exhausted or 
carried to the surplus fund under the provisions of said section, that 
may be brought before them within a period of five years. And the 
Secretary of the Treasury shall report the amount due each claimant at 
the commencement of each session to the Speaker of the House of 
Representatives, who shall lay the same before Congress for considera- 
tion ; provided, that nothing in this Act shall be construed to author- 
ize the rexamination and payment of any claim or account which has 
been once examined and rejected unless reopened in accordance with 
existing law. 

Approved June 14, 1878. 


Stat. at Large, 1877-78, p. 130, Ch. 191. 
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In 1879 the appropriation for the payment of judgments rendered 
in the Court of Claims is found in the General Appropriation Bill. 

Whenever before this there has been a General Appropriation Bill 
for the payment of judgments, it was always put in the Legislative 
and Executive Appropriation Bill, which was a bill which never failed, 
because the Government is stopped unless it is passed or the appropria- 
tion continued. We have already seen that a special appropriation had 
got into the Deficiency Bill. In 1879 (Chapter 182), there is an ap- 
propriation for payment of judgments of the Court of Claims. This is 
not in a General Appropriation Bill, but finds itself in the Sundry 
Civil Service Bill in that year for the first time. 


Stat. at Large, p. 397, Ch. 182. 


Anite in the year 1879, an appropriation for payment of judg- 
ments of the United States Court of Claims is found in the Deficiency 
Bill for that year in which the judgments are rendered individually. 


Stat. at Large, 1878-79, p. 411, Ch. 183. 


In 1880, the appropriation is again found in the Deficiency Bill : — 

“For payment of judgments of the United States Court of Claims, 
one hundred and eighty-five thousand eight hundred and three dollars 
and fifty-four cents, or so much thereof as may be necessary, provided 
that no judgment shall be paid until the right of appeal has expired.” 


Stat. at Large, 1879-80, p. 252, Ch. 234. 


In the year 1881, the appropriation ‘appears in the Deficiency Bill 
as follows : — 

* To pay judgments of the United States Court of Claims, four hun- 
dred and fifty thousand dollars, or so much thereof as may be necessary, 
provided that no judgment shall be paid until the right of appeal has 
expired, provided that this appropriation shall be applied only to the 
claimants of judgments of the Court of Claims on appeal or to judg- 
ments entered in accordance with mandates for the Supreme Court 
where such mandates had been issued prior to the passage of this Act.” 


Stat. at Large, 1880-81, p. 415, Ch. 132. 


In the year 1882 the appropriation again appears in the Deficiency 
Bill passed August 5, to pay the judgments of the United States 
Court of Claims as follows : — 

“To pay judgments of the United States Court of Claims, three 
hundred and forty thousand nine hundred and thirty-eight dollars, 
or so much thereof as shall be necessary, provided that no judgment 
shall be paid until the right of appeal has expired.” 


Stat. at Large, 1881-82, p. 258, Ch. 390. 


In 1883 the appropriation is found in the Deficiency Bill as fol- 
lows :— 


“ For payment of the judgments of the Court of Claims, three hun- 


dred and thirty-nine thousand dollars, provided that no judgment shall 
be paid until the right of appeal has expired.” 
Stat. at Large, 1882-83, p. 587, Ch. 141. 


In this year the powers of the Court of Claims were extended by 
an Act to afford assistance and relief to Congress and the Executive 
Departments in the investigation of claims against the Government, 
Approved March 3, 1883. 


Stat. at Large, 1882-83, p. 485, Ch. 116. 


In 1884 the appropriation again appears in the Deficienc for 
payment of judgments rendered by the Court of Claims. cy Bil 

seventy-four separate individual judgments therein provided for, for 
which the sum of two hundred and fifty thousand three hundred and 
thirty-three dollars and twenty-nine cents, and a sufficient sum, in ad~- 
dition thereto, as may be necessary to pay the interest on the judgments 
in favor of certain parties therein named, “ provided that none oF the 
aforesaid judgments shall be paid until the right of appeal has expired.” 


Stat. at Large, 1883-84, p. 240, Ch. 334. 


In the year 1885 the appropriation is again found in the Defici 
ma Therein are given eighty different individual judgments rendaeeh 

the Court of Claims, to the payment of which two handred and 
Arar thousand four hundred and eighty-five dollars and ‘niné 
cents are appropriated, “provided that none of the sforesaid judgments 
shall be paid until the right of appeal shall have expired.” 


Stat. at Large, 1884—85, p. 452, Ch. 359. 


In the years 1886 and 1887 there appears to be no riation 
for the payment of judgments rendered by the Court of Claime. 


AN ACT TO AUTHORIZE THE CORPORATION OF GEORGETOW N IW 
THE DISTRICT OF COLUMBIA TO LAY AND COLLECT A WATERB- 
TAX, AND FOR OTHER PURPOSES. 
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Potomac water from the aqueduct, mains, or pipes now laid me be 


laid in the streets of said town oy tn Nake ; and to make 
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vide for the care and preservation of the works constructed by the 
United States for bringing the Potomac water into the cities of Wash- 
ington and Georgetown, for the supply of said water for all govern- 
ment purposes, and for the uses al benefit of the inhabitants of said 
cities.” 

Sect. 2. And be it further enacted, That said corporation shall 
have full power and authority to collect such taxes, when eo fixed, in 
advance or otherwise, through such agents, collectors, or commission- 
ers as they may designate and appoint; and upon the failure of any 
owner of said lot or lots, or part thereof, to pay said taxes, to sell the 
same; or to stop the supply of water to the same, or to distrain and 
sell the personal effects of such owner, and in the case of any sale the 
same proceedings shall be observed as are adopted in enforcing the 
collection of the general tax of said town; and generally to enact such 
laws as may be necessary to furnish the inhabitants of said town with 

ure and wholesome water, and to carry into complete effect the powers 
bebole granted: Provided that the taxes levied by virtue of this Act 
shall never be a source of revenue other than as a means of supplying 
said town with water. 


Sect. 3. And be it further enacted, That in levying said front 


foot tax, said corporation shall, in all cases where a lot or lots, or part 
thereof, may be situated at the intersection of two streets and fronting 
on the same, so reduce and graduate the tax thereon as not to exceed 
in all a tax upon one hundred feet front; and shall, in all cases where 
said property may have a front on any one or more streets of more than 
one hundred feet, so reduce and graduate the tax thereon as not to 
exceed a tax upon one hundred feet front. 

Sect. 4. And be it further enactcd, That all ordinances and reso- 
lutions, or parts thereof, relating to the distribution of Potomac water 
through said town, and the collection of a water tax, and the ordinances 
and resolutions heretofore passed by said corporation particularly men- 
tioned in this section, be, and the same are, hereby ratified and con- 
firmed, and said ordinances and resolutions being described and identified 
as follows, to wit ; — 

[Titles of ordinances and resolutions omitted. 

Sect. 5. And be it further enacted, That in case of a failure 
to pay any taxes whatever laid by said corporation by virtue of its 
vested powers, it shall be lawful to sell, in the discretion of the collec- 
tor or other proper officer, either the real or personal estate, or both, 
of the delinquent tax-payer; and so much of the eighth section of the 
act approved May the twenty-sixth, eighteen hundred and twenty-four, 
entitled “ An act supplementary to the act ‘to incorporate the inhabi- 
tants of the city of Washington,’ passed the fifteenth of May, one 
thousand eight mundred and twenty, and for other purposes,” as in the 
following words, viz.: “Provided, That no sale of real estate shall 
be made but where the owner or tenant of the property has not suffi- 
cient personal estate vut of which to enforce a collection of the om 
‘due,” be and the same is hereby repealed. : 


all other fixtures connected with the same, which have 


‘United States corps of engineers, to be ap 
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EcT. 6. And be it farther enacted, That the pereon or persons 
appointed to collect any taxes imposed by said corporatioa, in pureu- 
ance of its vested powers, shall have authority to collect the same by 
distress and sale of and chattels of the person there- 
with, but no such sale shall be made unless ten days’ previous notice 
thereof be given in some newspaper printed in the District of Colum- 
bia aforesaid; and the provisions of the acte of Maryland now in 
force within said District relating to the right of replevying personal 
property, taken in execution for public taxes, shall apply to all cases of 
personal property taken by distress to satisfy taxes imposed by virtue 
of the corporate powers aforesaid. 

Secr. 7. And be it further enacted, That said corporation shall 
have power and authority to repair any of the footways of the atreets 
in said town, and to impose and collect such tax or taxes on the lot or 
lots, or parts thereof, adjoining the same, as may be necesary to pay 
the expense of such repairs. : 

Sect. 8. And be it further enacted, That so much of the first 
section of the act approved May thirty-one, eighteen hundred and 
thirty, entitled “ An act to amend the charter of Georgetown,” as is in 
the following words, viz.: “Provided, That nothing in this act. shall 
change the manner of giving notice of the sales of property owned by 
persons not residing in the District of Columbia,” and the same is 
hereby repealed. : : 

Approved, May 21, 1862. 


An Act to provide for the care and preservation of the works con- 
structed by the United States, for bringing the Potomac water 
tnto the cities of Washington and Georgetown for the 8 
ply of said water for all Government purposes, and for 
uses and benefits of the inhabitants of the said cities. 


Be tt enacted by the Senate and House of Representatives of 
the United States of America tn Congress assembled, the 
dams, aqueducts, wa tes, reservoirs, and all fixtures and improve- 
ments connected therewith, which have been, or may hereafter be, con- 
structed by the United States for the conveyance of the water from the 
Potomac river above the Great Falls thereof, to the cities of Washing- 
ton and Georgetown, together with the land, houses, fencing-water, and 
other rights and appurtenances connected with the same, and belong- 
ing to the Government, as aleo the main conduits, supply pipes, basins, 
hydrants, fountains, stop-cocks, sewers, drains, receivin ins, and 
, OF ma 

hereafter be, laid down or constructed by the United States, shall be 
placed by the President of the United States, under the immediate eare, 
management, and superintendence of a properly qualified officer of the 
pointed under him, who shall 
act under the Department of the Interior, and who shall make an 
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annual report to that department in the month of November in each 
year, to be laid before Congress at the commencement of their regular 
annual session, of the work, proceedings, repairs, casualities, and ex- 
penditures connected with said water-works for the preceding year ; and 


such officer, as a compensation for the duties and responsibilities im- — 


posed upon him by this Act, shall receive, for his pay as said engineer, 
no more than his regular pay as an officer of the corps. He shall 
occupy the necessary apartments in one of the public buildings in the 
City uf Washincton, as may be directed by the President, and shall be 
supplied by the Government with the stationery, instruments, books, 
and furniture required in the performance of his public duties. And 
in this office of the Engineer of the Potomac Water-W orks shall be 
kept and preserved a complete record of all the lands and other prop- 
erty and matters and things enumerated in this section, and otherwise 
connected with or belonging to these water-works, or which may here- 
after be required or procured for the same. The said Engineer shall 
have full power and control over the said water-worke, and shall regu- 
late the manner in which the said corporations of Washington and 
Georgetown may tap the pipes for the supply thereof, and shall stop 
the same whenever it is found no more than adequate to meet the wants 
of the general government. The said engineer’s decision on all ques- 
tions connected therewith to be subject only to appeal to the Secretary 
of the Interior. : 

Sect. 2. Bett further enacted, That full power and authority 
are hereby given to the corporations of Washington and Georgetown, 
in the District of Columbia, to supply the inhabitants within their 
respective limits with Potomac water from the aqueduct, mains, or pi 
now laid or to be laid in the streets and avenues by the United States ; 
and to make all laws and regulations for the proper distribution of the 
same, subject to the restrictions prescribed by this Act; Provided, 
That no expense shall devolve upon the United States in consequence 
of said distribution. 

Sect. 3. And be tt further enacted, That the said corporations 
shall have authority, by ordinance, act, or otherwise, to establish a 
scale of annual rates for the supply and use of said water, apportioned 
to different classes of buildings in said city, according to their size, 
dimensions, assessed values, exposures to fires, uses for dwellings, 
stores, shops, stables, manufactories, or other purposes, number of 
occupants, or consimption of water, measured by meter or otherwise, 
nd to modify, alter, amend, increase, or reduce such scale, from time 
to time, and extend it to other description of buildings and establish- 
ments; to collect such rates or rents, when so fixed, in advance or 
otherwise, through such agents or commissioners as they may authorize, 
from the owners or occupants of all such buildings or establishinents, 
respectively, who may use the water therein; to stop the supply of 
water to any such dwelling or establishment upon a failure to pay said 
rate, charge, or rent; and, generally, to enact such laws as may be 
necessary to supply the inhabitants of said City of Washington with 
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pure and wholesome water, and to carry into 
the powers herein granted; Provided, That 


And be tt further enacted, That for the purpose of 
provisions of this 


shall. be 
subject to imprisonment in the county jail fur a period not exceeding 
two years for each and every such offence. ae 

Secr. 6. And be it further enacted, That whenever it shall 
become necessary to lay main pipes for the cupply of water to the cities 


ments, or buildings of said cities, such person or 


of Georgetown and Washington, the cost of the same shall. be paid by 
the said cities, and the engineer aforesaid is hereby prohibited from 
making any contracts for the same, unless approved by. the.corporations. 
aforesaid, and expressly stipulated with the contractor or contractors 
that the payment for the same is tu be made by the said corporations ; 
Provided, That no greater number of main pipes shall. be laid by the 
General Government than are sufficient to give to said Government 
the necessary supply of water. 

Secr. 7. And be it further enacted, That it shall be unlawful for 


‘any person or persons to do or commit any act by reason of which the 


supply of water, or any part thereof, shall become impure, filthy, or in 
any way unfit for use, and that any person or persons committing any 
such act or acts, wilfully, knowingly, and maliciously, shall be subject 
to a fine of not exceeding $1,(0U nor less than $500, or not exceeding 
three nor less than one year’s confinement in the penitentiary of the 
District of Columbia for every such offence. ; 
Seer. %. And be it further enacted, That all acts or parte of 
acts inconsistent with this be, and the same are, hereby repealed. 

Sect. 9. And be it further enacted, That the cities of Washing- 
ton and Georgetown respectively shall have power to establish = com~ 


this act. : 


_ plete system of sewerage in aid of the execution of the provisions of 
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A FOR THE WASHINGTON ‘AQUEDUCT, AND CEDING JURIS- 
DICTION OVER THE SAME. 


Passed March 3, 1854. 


Whereas, The Congresa of the United States have capping 
dee: eum of one hundred thousand dollars for the 


the City ‘of Washington with water, u such as the President 

of the»United States may approve ; aad whereas, "oe a joint resolu- 

tion ‘of Congress, in September, 1841, it is provided that no 

public money shall be expended upon any land or site hereafter to be 

for the United States, until the consent of the Legislature of 

the State in which the land or site may be shall be given to such 

pose; and, whereas, it is aleo made the duty of the Secretary or 

‘of the proper Department to apply to said Legialature for a cession of 

the necessary jurisdiction over said lands ; 

ae Be it enacted by the General nero Virginia that the 

consent of this State be and hereby is given to the United States to 

_. parohase land necessary for an abutment and quarries for the construc- 
= acroes the Potomac river, above the Great Falls, not 
apne eareny aul tp ceeleneanennay eer an ae 

| oe jurisdiction over the same as may be necessary ; 

| that nothing in this Act shall be so construed da to afoot n 


any manner the ts of any individual or incorpo 

within the limits i State; Provided, however, cing i of Vir- 

ginia may resume jurisdiction thereof whenever the Federal Govern- 

ment shall cease to use it for the purposes of aiding in the supply of 

water to the said city, or whenever it may become necessary for the 
of ~ Commonwealth, or whenever the General Assembly shall 


think 
2. is is Act shall be enforced from and after its passage. 
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Fn the Supreme Court of the Muited States, 


OcTroBER TERM, 1887. 


THE GREAT FALLS MANUFACTURING 
Company 
vs. No. 6085. 
Avcustus H. GARLAND, ATTORNEY- 
General of the United States, e¢ al. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MARYLAND. 


BRIEF OF ARGUMENT FOR APPELLEES. 
I. 


Where the complainant has a plain, adequate, and com- 
plete remedy at law, there is no jurisdiction in equity. 
(Rev. Stats., §. 723); Thompson vs. Railroad Company 
(6 Wall., 137); Dade vs. Irwin’s Executors (2 How., 383). 

The plaintiff's bill alleges (Rec., p. 2): 


That the said company was and is in its 
demense as of fee of a certain tract of land in Vir- 


ginia known as the “ Toulson tract,” lying and being 
11301——1. 
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on the Potomac River, at said Great Falls, and de-. 
scribed and bounded as follows: Commencing at the 
northeasterly corner thereof, at the western boundary 
of Conn’s Island ; thence running southerly by said 
boundary of said C onn’s Island and along the middle 
thread of said river to a point below said Great Falls; 
thence extending westerly about half a mile ; thence 
northerly to a point opposite the point begun at; and 
thence easterly to the point berun at; containing 
1,000 acres, more or less, with all the easements, 
rights of water, use, navigation, privileges, and fish- 
eries thereunto appertaining and belonging. 


(Rece., p. 15 :) 


And your complainant is informed and believes 
and therefore avers, that although no notice of any 
taking has been given in the manner prescribed by 
law, and although no act has been'done which would 
justify him in-so doing, the Secretary of War, in the 
year 1883, by his servants and ayents, wrongfully 
took possession of the lands of your complainant, 
claiming to have done so in behalf of the United 
States, in the State of Maryland and in Virginia, 
which land was not within any description made, 
surveyed, or traced by the Secretary of War, and has 
used said land for the purpose of constructing a dam 
along a portion of said land, across Conn’s Island, 
and over said river to the Virginia shore, and has 
built a large portion of said dam, by means of his 
said servants and agents, without making any bulk- 
head in said dam, or any provision whatever by which 
your complainant can use any portion of the water for 
manufacturing or other valuable purposes, as was 
awarded by the arbitrators in their award as afore- 
said in favor of your complainants, the dam to be 
constructed after the manner of plan A. 
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And your complainant is informed and _ believes, 
and therefore avers, that the War Department of 
the United States has occupied said land with a 
force sufficient to prevent any opposition of your 
complainant to its acts and doings or the acts and 


doings of its servants, agents, and — without 
aryland. 


a breach of the peace ef the State of 
(Rec., p. 18): | 


And your complainant is informed and believes, 
and therefore avers, that it is the purpose and inten- 
tion of the defendants and those acting with and for 
them, to proeeed with said work on said dam, and 
to take all the water of said river and a portion, not 
yet defined, of the land of your complainant, with- 
out any further payment or provision or action to 
enable your complainant to get its just rights other 
and different from that which was done and made by 
the former aforesaid Attorney-General and Secretary 
of War, their agents and servants. 


These allegations are, substantially : 

(1) The ownership of land in fee by complainants. 

(2) A wrongful entry,gaking, and holding possession 
- by officers of the United States in 1883. 

(3) A wrongful retention of the wrongful possession 
taken in 1883 by the defendants, who are the successors 
of the officers of 1883, on the 5th of May, 1885, the date 
of the filing of this bill. 

The fact further appears from the bill that this alleged 
property of complainants is entirely unimproved for any 
purpose, except as improved by the United States. Un- 
der these allegations, if true, an action of ejectment is a 
clear, adequate, and complete remedy to obtain possession, 
and trespass would follow the removal of the plaintiffs 
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for all damage done. If the erection be harmful. in its 
character, or a nuisance, after the possession should be se- 
cured by ejectment, the complainants could abate the dam, 
or modify it to suit their own judgment or convenience. 

The bill alleges the defendants had, as mere trespassers, 
taken possession of this land and weré erecting structures 
upon it. If these structures were of the nature of nui- 
sances, still the jurisdiction in equity could not be sus- 
tained, for, while it is true that courts of common law 
and equity have concurrent jurisdiction in proceedings for 
the abatement of nuisances in some cases, yet those cases 
in which equity has jurisdiction are limited to such as show 
that irreparable damage or interminable litigation will 
ensue, or that the extraordinary powers of equity are neces- 
sary to preserve the property. Where none of these facts 
are averred directly, or such facts charged as show clearly 
_ that irreparable damage or interminable litigation will re- 
sult to complainant if the defendant be not restrained, the 
right must first be settled by action at law. 

In the case of Parker vs. Wimnipiseogee Lake Cotton and 
Woolen Company (2 Black., 545) the averments in the bill 
of the complainant embrace every substantial element con- 
tained in that of the complainant in this case, except an 
indirect allegation in this case of a cloud upon the title. 
In the opinion in the case cited, the limitations between 
redress by action at law, and in equity, is fully and care- 
fully considered, and an exhaustive examination of the 
authorities bearing on it is presented. The bill was dis- 
missed, and it. was decided “ that it was an insuperable ob- 
jection to the relief prayed for that the appellant had not 
established his right by action at law.” The indefinite 
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ind inferential charge ofa cloud upon the title (Rec., p. 13) 
is insufficient, and is not followed by any prayer for ap- 
propriate equitable relief on account thereof. 


II. 


If the bill did present a claim within the jurisdiction 
of a court of equity, there is no equity in the bill. The 
property of which the defendants took possession was 
taken, as is shown by the bill, in pursuance of an act of 
Congress of the 15th of July, 1882 (22 Stat. L., 168), 
the first section of which is herewith printed as Appendix 
A. The Record, page 13, avers— 


And your complainant is informed and_ believes, 
and therefore avers, that the proposed acquiring of 
water rights and land for the purposes of a dam, as 
the same is described in the published notice.of the 
Attorney-General of the 20th of August, 1883, is 
not other and different but substantially the same as 
the dam A, the plan of which was submitted to ar- 
bitration, ete. 


On Record, page 14, a portion of the advertisement re- 
ferred to in the last quotatation is set forth as follows : 


In addition to acquiring to and for the United 
States (sic) any outstanding title to these lands at the 
Great Falls, it is also proposed to acquire all water 
rights implied in the possession of the same or needed 
for purposes contemplated by the act under which 
these proceedings are taken. : 

The map of the survevs (in three tracings) required 
for the uses enumerated in the above-named act of 
1882, chapter 294, may be seen at this Department by 
all claimants to any portion of said premises. 
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These averments show a map and survey were com- 
pleted and duly advertised in conformity to the act of 
Congress, and that the map sufficiently set forth such in- 
formation that the complainant understood what was to 
be taken. The bill (Ree., pp. 11 and 12) avers: 


And your complainant is informed and believes, 
and therefore avers, that when imperfect maps with- 
out survey had been traced, which were the only 


ant, the Secretary of War and the Attorney-General 
of the United States did not proceed to acquire to 
and for the United States the outstanding title to 
said land and water rights of your complainant, 
which said rights and title both the Secretary of War 
and the Attorney-General knew existed from in- 
formation furnished them by your complainant, and 
vour complainant offered to sell said land and water 
rights to the United States at a fair valuation, by 
appraisers, to. be appointed mutually between the 
parties, which said offer was communicated to the 

_ Attorney-General of the United States by the presi- 
dent of the Great Falls Manufacturing Company 
soon after the passage of said act. 


: the maps, and fixed a price which they proposed to accept, 
which is the next step in order required under the statute. 
The bill (Ree., p. 15) avers the application for an appoint- 
ment of appraisers as follows : 

And your complainant is informed and _ believes, 
and therefore avers, that the Attorney-General, 
although he applied to the Chief Justice for the ap- 
pointment of three persons to act as appraisers, as 
provided in said act, did not give them any descrip- 
tion of any tract of land, the ownership of which is 


maps made of said lands shown to your complain- . 


From this it appears the complainant saw and examined — 
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claimed severally, belonging to your complainant, 
that said appraisers might fairly and justly value the 
same, or any water rights, or intimation of water to 
be taken ; nor did said appraisers value either land 
or water rights belonging to your complainant, nor 
has any amount been offered to your complainant 
therefor. 


That portion of this averment which alleges the At- 
torney-General had not given the appraisers appointed 
sufficient information to enable them to intelligently dis- 
pose of the case is immaterial ; for it does not follow that 
he may not do so in future, nor that the complainants will 
not, when it comes to be heard, give the necessary infor- 


mation. 
These quotations shows that the bill alleges the Govern- 


ment was proceeding in the regular and orderly way by 


condemnation, according to the terms of the statute, to ob- 
tain title and afford the complainants compensation for 
any loss it might have been subjected to. The statute 
further provides in case the Government failed to con- 
demn, or if for any other reason did not provide for mak- 
ing compensation, a remedy by which the claimant could 
have full redress for any wrong that might be done it, by 
the following clause : 


Any person or corporation having any estate or 
interest in any of the lands embraced in said survey 
and map who shall for any reason not have been 
tendered payment thereof as above provided, or who 
shall have declined to accept the amount tendered 
therefor, and any person who, by reason of the tak- 
ing of said land, or by the construction of the works 
hereinafter directed to be constructed, shall be di- 
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rectly injured in any property right, may, at any 
time within one year from the publication of notice 
by the Attorney-General as above provided, file a 
petition in the Court of Claims of the United States 
setting forth his right or title and the amount claimed 
by him as damages for the property taken or injury 
sustained; and the said court shall hear and adjudi- 
cate such claims in the same manner as other claims 

against the United States are now by law directed to 
be heard and adjudicated therein: Provided, That 

the court shall make such special rules in respect to 
such cases as shall secure their hearing and adjudi- 
cation with the least possible delay. 


The bill alleges that within the time limited after pub- 
lication of notice in the above-quoted clause of the stat- 
ute, the complainant presented its petition in the Court of 
Claims to recover compensation for the very acts done by 


the officers of the Governmentas set forth in the bill (Rec., 
p.- 15). The clause “any person or corporation who shall 
for any reason not have been tendered payment therefor 
as above provided, or who shall have declined to accept 
the amount tendered therefor ” is amply broad to secure 
the complainant redress for any and every wrong alleged 
in its bill. | 

The first section of the act of the 15th of July, 1882, 
fully establishes the remedy and mode ofprocedure to com- 
pensate all property-owners for any lands taken in the 
construction of the works provided for in the act, as stated 
in the bill of the complainant, and, in the language of the 
case of Arnson vs. Murphy (109 U.S. R., 243), “ Congress 
having undertaken to regulate the whole subject, its legis- 
lation is necessarily exclusive.” The complainant there- 
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fore can not lawfully ask redress in a court of equity, but 
must pursue the remedy provided in the statute. Pro- 
vision having been fully made in the statute for compen- 
sation, and proceedings having been begun under the 
statute both by the Government and the complainant, to 
adjust and secure the payment of the compensation, the 
Government, by its officers, were authorized, upon the 
publication of notice, to take possession and proceed with 
the construction of the works by the following clause:of 
the act : 

Upon the publication of the notice as above di- 
rected, the Secretary of War may take possession of 
the premises embraced in the survey and map, and 
proceed with the constructions herein veteootanil ; and 
upon payment being made therefor, or, without pay- 
ment, upon the expiration of the times above limited 
without the filing of a petition, an absolute title to 
the premises shall vest in the United States. 


As has been already shown, the bill avers notice, the 
averment having been connected with the additional allega- 
tion that the notice was defective. The alleged defect in 
the notice is want of sufficient specification ; but an exam- 
ination of a portion of the notice quoted in the bill shows 
that it referred to maps and plans open to claimants for 
examination with reference to the act,—certainly much 
more fully than a summons in an action at law sets forth 
the cause of action. (In the plaintiff's brief (Appendix, 
p- 16) the copy of the notice is set out, which we sub- 
mit is amply full. But even if the summons is defect- 
ive, if the defendant appears, the appearance - waives 
defect of notice to appear, and claim or defend. The 
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claimants in this bill did appear, examined the maps, and 
presented their petition in the Court of Claims, which 
estops them from alleging they had not proper and suffi- 
cient notice of the proceedings. 


ITT. 


The complainant avers the whole proceeding is void 
because the act of Congress is unconstitutional. 

First, because said act ‘makes no provision by 

- which reasonable compensation for the property taken 


for public use under its provisions can be constitu- 
tionally and lawfully adjusted and determined. ” 


In reply to this, the act provides for a commission, 
which, as will appear hereafter, is, and was at and prior 
to the adoption of the Constitution, a well recognized 


mode of ascertaining the compensation to be paid by the 
Government for property taken in the exercise of the 
power of eminent domain. The act also provides, that 
if for any reason a claimant is not secured his compensa- 
tion by commission, he is granted the full right to bring 
suit in the Court of Claims for adjustment: and judgment, 
and full power is conferred on the Court of Claims to 
make special rules for hearing and speedy adjudication. 
Second. It is not provided that the compensation 
in its amount shall be ascertained by the verdict of 
a jury, which is a constitutional right of your com- 
plainant. 
The reply to this is, the right of eminent domain is an 
inherent attribute of sovereignty, not granted by the Con- 
stitution, but its exercise limited by it. The life of the 
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nation may be dependent upon its exercise. In cases of 
emergency, delay might involve ruin. The limitation is 
that private property shall not be taken for public use 
without just compensation. When just compensation is 
provided for, the limit fixed by the Constitution is fully 
met. The limitation as to how the adjustment shall be 
determined is not confined to a trial by jury. Due proc- 
ess of law in such cases is accorded when the claimant 
has sufficient notice before hearing, has full opportunity 
to be heard before an intelligent, impartial tribunal, and 
fair investigation and a judgment as to his compensation. 

The third and fourth grounds alleged by the complain- 
ant are (Ree., p. 17): 


3. The act has provided that whatever wrong and 
injury may be done to your complainant in carrying 
on this public work, and in taking its land and water 
for such purposes of public use, that the only tribu- 
nal to which your complainant is compelled to have 
recourse for the adjudication of its rights isthe Court 
of Claims, which is a court unknown to the Consti- 
tution, being neither a court of equity such as was 
known to our ancestors at the time of the ratification 
of the Constitution, nor a court of common law, as 
said court does not proceed, by its constitution, in the 
determination of cases according to the rules of the 
common law as known and practiced at the time 
aforesaid. 


4. That said Court of Claims is not other and dif- 
ferent from a board of referees constituted by one 
party to hear and determine such cases as another 
party will consent to submit to judgment thereby, 
and even such judgment is not authoritative or bind- 
ing against the party that chouses the board of ref- 
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erees. In addition to this said act makes a limitation 
on the power of the referees to enforge any judg- 
ment against the United States, because it enacts that 
judgment of these referees to whom the act compels 
those whose property is taken for public use alone to 
resort shall be paid as other judgments of said board 
of referees are to be paid, only when the judgment 
debtor pleases to pay them—w. e., pleases to make an 
appropriation for that purpose. 


It is immaterial whetherthe Court of Claims is or is not 
a court unknown to the Constitution. The United States, 
as a sovereign, could not, without their consent, be sued in 
any court known or unknown to theConstitution. Hence 
when the Government consents to be sued, the power may 
be subject, as a condition of ‘the grant, to limitation as to 
the tribunal before which the suit may be brought, and 
_ the terms and manner in which it shall be conducted. 
This view is enforced in the language of the court in the 
case of Meklrath vs. The United States (102 U. 8., 440): 


There is nothing in these provisions which vio- 
lates either the letter or spirit of the seventh amend- 
ment. Suits against the Government in the Court. 
of Claims, whether reference be had to the claimant’s 
demand, or to the defense, or to any set-off or counter- 
claim which the Government may assert, are not con- 
trolled by the seventh amendment. They are not suits 
at common law within its true meaning. The Gov- 
ernment can not be sued, except with its own con- 
sent. It can declare in what court it may be sued, 
and prescribe the forms of pleading and the rules of 
practice to be observed in such suits. 


It is also immaterial, in the exercise of the power of 
eminent domain, whether the Court of Claims be regarded 
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as a court or a mere appraiser, as either would be due proe 
cess of law to determine the compensation for property 
taken in the exercise of the right. 

The fifth reason assigned by the complainant is— 


In this, that the act directs property to be taken 
and entered upon, and the owner dispossessed there- 
from, without any provision by which the compensa- 
ton for taking said property can be paid; and this is 
done when neither the act nor the surrounding facts 
show any need of haste in so doing or any necessity 
which requires that property be taken until after an 
appropriation at least has been made for compensation 
for so doing. 


The act provides for an adjudication of the compensa- 
tion. The solvency and justice of the nation are sufficient 
provisions to insure the payment of the judgment when 


the right is exercised directly by the sovereign. The 
payment of the compensation need not precede the taking 
possession. The principle is thus stated, and sustained 
by reference to abundant authorities, in Cooley’s Consti- 
tutional Limitations, section 560: 


When the property is taken directly by the state, 
or by any municipal corporation by state authority, 
it has been repeatedly held not to be essential to the 
validity of the law for the exercise of the right of 
eminent domain that it should provide for making 
compensation before the actual appropriation. It is 
sufficient if provision is made by the law by which 
the party can obtain compensation, and that an im- 
partial tribunal is provided for assessing it. The 
decisions upon this point assume that when the state 
has provided a remedy by resort to which the party 
can i his compensation assessed, adequate means 
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are afforded for its satisfaction, as the property, mu- 
nicipality, or state is a fund to which he can resort 
without risk of loss. (Vide also Mills on Eminent 
Domain, section 126 ; also Potter’s Dwarris on Stat- 


utes, page 391.) 


Congress has by the act decided upon the emergency 
and necessity for the immediate exercise of the right. 
The power to decide upon these questions is necessarily 
vested in the legislative power, not subject to revision by 
any one. (Secomb vs. Railroad Company, 23 Wall., 118.) 

The general principles above referred to in reply to the 
objections of the claimant to the constitutionality of the 
act of Congress are sustained by this court. In the case 


of The United States vs. Jones (109 U. S., 518, 519) it is 
declared— ; ; 

The power to take private property for public uses, 
generally termed the right of eminent domain, be- 
longs to every independent Government. It is an 
incident of sovereignty, and as stated in Boom v. 
Patterson (98 U.S., 403), requires no constitutional 
recognition. The provision found in the fifth amend- 
ment to the Federal Constitution and in the consti- 
tutions of the several States for just compensation for 
the property taken is merely a limitation upon the 
use of the power. It is no part of the power itself, 
but a condition upon which the power may be ex- 
ercised. 

It is undoubtedly true that the power of appropri- 
ating private property to public uses vested in the Gen- 
eral Government—its right of eminent domain, which 
Vattel defines to be the right of disposing, in case of 
necessity and fur the public safety, of all the wealth 
of the country—can not be transferred to a State any 
more than its other sovereign attributes; and that 
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when the use to which the, property taken is ap- 
plied is public, the propriety or expediency of the 
appropriation can not be called in question by any 
other authority. But there is no reason why the com- 
pensation to be made may not be ascertained by any 
appropriate tribunal, capable of estimating the value 
ofthe property. There is nothing in the nature of the 
matter to be determined which calls for the establish- 
ment of any special tribunal by the appropriating 
power. 
The proceeding for the ascertainment of the value 
of the property and consequent compensation to be 
made is merely an inquisition to establish a particu- 
lar fact as a preliminary to the actual taking ; and it 
' may be prosecuted before commissioners or special 
boards or the courts, with or without the interven- 
tion of a jury, as the legislative power may desig- 
nate. All that is required is that it shall be con- 


ducted in some fair and just manner, with opportunity 


to the owners of the property to present evidence as 
to its value, and to be heard thereon. 


In the case of Kohl vs. The United States (91 U.S., 375. 
and 376) the following language is used by the court: 


Doubtless Congress might have provided a mode 
of taking the land and determining the compensation 
to be made, which would have been exclusive of all 
other modes. They might have prescribed in what 
tribunal or by what agents the taking and the ascer- 
taining of the just compensation should be accom- 
plished. The mode might have been by a com- 
mission, or it might have been referred expressly to 
the circuit court. * * * The right of eminent 
domain always was a right at common law. It was 
not a right in equity, nor was it even the creature of 
a statute. The time of its exercise may have been 
prescribed by statute, but the right iteelf was superior 
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to any statute. That it was not enforced through 
the agency of a jury is immaterial, for many civil as 
well as criminal proceedings at common law were 
without a jury. ' 
' This case further rules the consent of the State to the 
appropriations is not necessary. (Vide also The United 
States vs. The Great Falls Manufacturing Company, 112 
U. &., 645). 


’ 
G. A. JENKS, 
Soliottor-General. 


APPENDIX A. 


Be it enacted by the Senate and House of Representatives 
of the United States of America tn 
That the Secretary of War shall cause to be made a sur- 
vey and map of the land necessary to extend the Wash- 
ington Aqueduct from its present eastern terminus to the 
high ground north of Washington near Sixth street ex- 
tended, and of the land necessary for a reservoir at that 
point the capacity of which shall not be less than 
300,000,000 gallons; and a like survey and map of the 
land necessary for a dam across the Potomac River at the 
Great Falls, including the land now occupied by the dam, 
and the land required for the extension of said dam across 
Conn’s Island to and upon the Virginia shore ; and when 
surveys and maps shall have been made the Secretary of 
War and the Attorney-General of the United States shal] 
proceed to acquire to and for the United States the out- 
standing title, if any, to said land and water-rights, and 
to the land on which the gate-house at Great Falls stands 
by condemnation. | 

And in obtaining title to the right of way for the ex- 
tension of said aqueduct, the Secretary of War and the 
Attorney-General may, in their discretion, secure title to 
a strip suitable for an avenue over such part of said 
aqueduct extended as they think proper: Provided, That 
at least one-half in value of such right of way shall be 
donated or dedicated by the owners to that public use: 
And provided further, That if it shall be to re- 
sort to condemnation, the proceeding shall be as follows: 


11301———-2 
: (17) 
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When the map and survey are completed, the Attorney- 
‘General shall proceed to ascertain the owners or claim- 
ants of the premises embraced in the survey, and shall 
cause to be published, for the space of thirty days, in one 
or more of the daily newspapers published in the Dis- 
trict of Columbia, a description of the entire tract or 
tracts of land embraced in the survey, with a notice that 
the same has been taken for the uses mentioned in this 
act, and notifying all claimants to any portion of said 
premises to file, within its period of publication, in the 
Department of Justice, a description of the tract or parcel 
claimed, and a statement of its value as estimated by the 
claimant. On application of the Attorney-General, the 
chief justice of the supreme court of the District of 


Columbia shall appoint three persons, not in the employ 
of the Government or related to the claimants, to act as 
appraisers, whose duty it shall be, upon receiving from 


the Attorney-General a description of any tract or parcel 
the ownership of which is claimed separately, to fairly 
and justly value the same and report such valuation to 
the Attorney-General, who thereupon shall, upon being 
satisfied as to the title to the same, cause to be offered to 
the owner or.owners the amount fixed bv the appraisers 
as the value thereof, and if the offer be accepted, then, 
upon the execution of a deed to the United States in form 
satisfactory to the Attorney-General, the Secretary of War 
shall pay the amount to such owner or owners from the 
appropriation made therefor in this act. 

In making the valuation the appraisers shall only con- 
sider the present value of the land without’ reference to 
its value for the uses for which it is taken under the pro- 
visions of this act. 

The appraisers shall each receive for their services $5 
for each day’s actual service in making the said ap- 
praisements. 

Any person or corporation having any estate or inter- 
est in any of the lands embraced in said survey and map 
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‘who shall for any reason not have been tendered payment 
therefor as above provided, or who shall have declined to. 
accept the amount tendered therefor, and any person, who 
by reason of the taking of said land or by the construction 
of the works hereinafter directed to be constructed, shall 
be directly injured in any property right, may, at any 
time within one year from the publication of notice by 
the Attorney-General as above provided, file a petition in 
the Court of Claims of the United States setting forth his 
right or title and the amount claimed by him as 
fur the property taken or injury sustained ; and the said 
court shall hear and adjudicate such claims in tlte same 
manner as other claims against the United Statesare now 
by law directed to be heard and adjudicated therein: 
Provided, That the court shall make such special rules in 
respect to such cases as shall secure their hearing and ad- 
judication with the least possible delay. ase 

Judgments in favor of such claimants shall be paid as 
other judgments of said court are now directed to be 
paid ; and any claimant to whom a tender shall have been 
made, as hereinbefore authorized, and who shall have de- 
clined to accept tne same, shall, unless he recover an 
amount greater than that so tendered, be taxed with the 
entire cost of the proceeding. All claims for value or 
damages on account of ownership of any interest in said 
premises, or on account of injury to a property right by 
the construction of said works, shall, unless a petition for 
the recovery thereof be filed within one year from the 
date of the first publication of notice by the Attorney- 
General as above directed, be forever barred: Provided, 
_ That owners or claimants laboring under any of the.dis- 
abilities defined in the statute of limitations of the Dis- 
trict of Columbia may file a petition at any time within 
one year from the removal of the disability. 

Upon the publication of the notice as above directed, 
the Secretary of War may take possession of the prem- 
ises embraced in the survey and map, and proceed with 
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the constructions herein authorized; and upon payment 
being made therefor, or, without payment, upon the ex- 
piration of the times above limited without the filing of 
a petition, an absolute title to the premises shall vest in 
the United States. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1886. 


No. 960. 


. THE GREAT FALLS MANUFACTURING COMPANY, 
APPELLANT, 
v. a . 
AUGUSTUS H. GARLAND, ae a oF 
THE UNITED STATES, 
MOTION BY THE APPELLANT TO ADVANCE THE CAUSE. 


And now comes the appellant and moves the Court here for 
leave to have this cause advanced and heard at such early day at the = 
present term as the Court may select, and for reasons why said 7 


cause should be advanced, among others it assigns the fo . oe 
considerations : — low ing 


STATEMENT OF THE CASE. 


This bill in equity was brought in the Circuit Court of Mary 

land to remove a cloud upon the title to the lands and water-power- = 
of the complainant in the State of Maryland, and to prevent ite lands. 
and property from being illegally taken from its possession and 
use, against the Attorney-General and the Secretary of War 
of the United States, who are by the Act of Congress, passed 4 
July 15, 1882, Chapter 294, entitled “An Act to Increase the ~~ 
Water Supply of the City of Washington, and for other 4 
parporss, ” made a commission on behalf of the United States to = 

* acquire title,” and, “if necessary,” to proceed to the condemnation of ~ 
such lands as may be deemed necessary for the purposes of said Act. 
for the use of the United States, and the United States ana oir ir 


bill. The other defendants are their agents, contractors, end 


vants in doing the work. : 
It is admitted ot coe demurrer that no rtiniary stops 


2 


quired by the Act were taken in regard to these lands before they 
were taken possession of by the United States, and which are condi- 
tions precedent to any application to be made to the Court of Claims 
by the complainants for remuneration, if it is incumbent upon them 
so to do. 

There are a great many pieces of land and water rights which 
are in the same condition as that of the complainants’. The time 
limited in which an appeal to the Court of Claims could be made by 
said Act, after such preliminary proceedings had been taken, expired 
on the 22d day of August, 1884, no act having been done by the 
Attorney-General and the Secretary of War in regard to taking 
these lands until August 21, 1883, more than thirteen months after 
the passage of the Act. By its provisions “all claims for value or 
damages shall, unless a petition for the recovery thereof be filed 


within one year from the date of the first publication of a notice pre-, 


scribed in the Act by the Attorney-General, as above directed, be 
forever barred.” (Rec., pp. 10-11. +) As —— in the bill, no 
such notice was published. 

In response to a resolution of the Senate, passed Jemma 20, 
1885, making inquiry as to the proceedings of the Attorney-General 
and Secretary of War under this Act, the Attorney-General wrote a 
letter, in which he states that no action had been taken “in the case of 
the Great Falls Manufacturing Company’s claim, as questions of law 
were involved, and it was deemed impossible, without the examina- 
tion of numerous witnesses, to arrive at the value of the land to be 
taken, exclusive of the uses for which it was to be taken, and ex- 
clusive of the injury to be wrought by the taking upon other 
property and rights of the claimant, and an ample remedy was 
afforded by the Statute by resort to the Court of Claims.” (Rec., 
p. 30; 49.) 

If, as therein stated, “no claim had been made by the Great 
Falls Company,” their remedy in the Court of Claims had expired 
nearly two months previous to that date; and, therefore, the state- 

ment that an ample remedy was afforded by the Statute by resort to 
the Court of Claims, seems to have been quite inaccurate. 

We are fortified in saying that the statement was inaccurate, 
because in the same letter the Attorney-General says: “Five of the 
claimants, to wit: the Great Falls Manufacturing Company, the 


. aa Sang eS ee 


< 25 ge ieee Note Nes Bin Bt Ere iat Sieh ge hao i as To 
« ee eis oe ee ee eT eee Pee tee : 
= ge. heme a “ 


Seri a are ra SP ar ee ee ee os 
Se RES TL Ae Te nn Oe Para >, = be be rey ¥ 


‘ ’ 
| 
= aes 


Chesapeake and Ohio Canal Company, Evan Lyons, . 


Wetzel, and the Howard University, availed themselves. pig this” ) 


remedy, and as to these no doubt has been felt that the Attorney- 
General became on the 22d August functus officio. A greater 
number, who, for some reason or other, had not been tendered pay- 
ment, failed to file their petitions in the Court of Claims, and unless 
Congress relieves them they are remediless.” (Rec.,p. 27.) 
And in the same letter (Rec., p. 32) he states : — 
“In view of the provisions of the Statute opening the Court of 


Claims to any one who for any reason had not been tendered pay- 4 


ment, and forever barring those who did not present their claims. 
within one year from the date of publication, and vesting in the 
United States an absolute title where no petition has been filed, I 
have not felt authorized to tender payment or to take any steps since 
the 21st of August, 1884. I am led to believe that many, if not all 
the claimants above recited who failed so to present their claims, 
were not cognizable by the appraisers. It became evident as the 
close of the year designated by the Statute approached, that the 


work of appraisement, examination of titles, and removal of incum — a 


brances would occupy more than the allotted time, and on the 21st 
June, 1884, I addressed you a communication, a copy of which is 
hereto annexed.” 

Farther he says : — 


“-The work of appraisement has been accomplished, but the last q a | 


report was made so near the 21st of August as to give the claimants 
very inadequate opportunity to examine the report and comply ae. 
the Statute.” (Rec., p. 32.) 


He therefore renews a recommendation that the time should be | 


extended. In pursuance of that recommendation Congress passed the 
following Act, February 26, 1885 : — 


* Be it enacted, etc., That the time fixed by the Act entitled 
*An Act to Increase the Water-Supply of the city of Washington, and 
for other purposes,” approved July 15, 1882, within which owners 


or parties interested in lands condemned or taken under the pro- 


visions of said Act may accept the appraised value made or to be 
hereafter made under said Act, or owners or persons interested in 
such lands who have declined or may hereafter decline to accept the 
appraised value of such lands, and have elected or may elect to file a 
petition in the Court of Claims, under the provisions of said Act, be, 

- and the same is hereby extended for one year from the passage of 
this Act, notwithstanding the limitation provided hy said Act.” 


The plaintiff filed its petition in the Court of Claims and stated 
therein thet it was ex ~— caudeld to save limitations, and mes 
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We believe sufficient has been stated to give the Court an under- 
standing of the conditions of fact necessary to be understood for the 
purposes of the consideration of this motion. 


In order to get the very important and grave questions of law 
and constitutional requirement settled, the bill of the complainant 
was very carefully drawn, setting out all the facts necessary to the 
adjudication of the complainant’s rights, and of the rights of a great 
many others who are in like case and condition. That the com- 
plainant was successful in properly setting out such facts, and all of 
them necessary to the determination of these great questions, is 
shown by the fact that the learned defendants chose to have the case 
of the Government heard upon demurrer, which, of course, would 
not have been done if the statement of facts was in material part 
inaccurate or even unsatisfactory. | 

The defendants objected to the jurisdiction of the Circuit Court ; 
which objection the record shows was heard and determined against 
them, from which judgment they did not appeal, for reasons which 
would undoubtedly be satisfactory to this Court if here, and now, 
was the occasion for presenting them. 

The case is, in fact, one against the United States presenting 
questions concerning vital interests of the United States in regard to a 
_ large amount of property, and of great consequence to those whose 
property has been taken, and if not heard and examined at an early 
day, the time will have passed in which, if decided adversely, the 
claimants, and those situated in like condition, can bring, if they 
ever can, their cases before the Court of Claims. 

Again; if this case is not heard and determined at the present 
term, and has to await its turn, being No. 960, some three years 
hence, it will amount to a substantial denial of justice, because the 
officers at the time of judgment in such case may not be, and in the 
usual course of events probably will not be, Attorney-General and 


Secretary of War. Certainly they will have to be reappointed. ’ 


Besides, during such length of time the Company will be, of necessity, 
deprived of all use of its water-power and land. 

Again; the adjudication of the questions raised by this bill will 
determine the law applicable to a large class of cases which will have 
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- to be brought and argued in 1 the Court of Claims, and many of shee? 


order to full and just relief to the complainant in addition to pay- a 


will come up here to be tried in various forms: ‘before the Court, 2 
taking more time of the Court than would be required to settle them “” 
now, and so all the principles being settled, much expensive and 
tedious litigation will be avoided. 

Again ; we pray the Court not to he influenced or misled by any 
claim that this complainant of all others has a full and adequate remedy .. 2 
in the Court of Claims. One special gravamen of our complaint to 4 
be determined in this case, as fully set out in the bill, is, whether 4 
the United States, having heretofore through its highest officers en- . | 
tered into an arbitrament as to the title of the complaintant to the 
lands and water-power in the question which has been sustained not 
only by the Court of Claims but by this Court, and the complainant. 
awarded damages in accordance therewith. The United States are 
not obliged to abide by and perform such award. When the United: 
States did, in 1867, take the lands of the complainant and erect s 
dam by which their-water was diverted by one of the four separate 
forms of such four separate plans set forth in such award; and the 
United States having taken a portion of such water under one plan. a 
which permitted the erection of a dam over one branch of the 
Potomac river, and now being about, as the bill alleges, to construct. 
a dam substantially according to another plan which was passed 
upon by the arbitrators, and as to which they found in case the 
United States should erect such a dam, the award gave a sum in 
damages. 

This dam being now erected according to such plan oxteniie! 
wholly across the river so as to take a very largely increased 
supply of water. And the award finding that jin such case, in. 


ing the sum awarded, the United States should make provision on : . 
the ground by which the complainant could utilize such portion of © ~ 
the water as should overflow the dam, as the United States could. : 
neither hold nor take from them by said dam— it is claimed inthe =; 
bill that the United States ought to be held to a specific performance 
of such award according to its terms by making provision to carry 
out the conditions of the award which finds this was just, necessary, - 
and adequate as compensation for the injury done the complainant by 
a taking in such form. : 


It is now submitted that it is more than doubtful whether the 
Court of Claims has any jurisdiction to adjudge, determine and 
decree the specific performance of an award against the United 
States, or a contract by the United States calling for specific acts to 
be done in specie, as indemnification to its petitioner. 

It is difficult to see what form of judgment the Court of Claims 
could give ; what writ of execution, or writ “in aid” or assistance of 
a Court of Equity which is within the power of a Court of Equity, 
but not a process of a Court which has no equity jurisdiction, and 
which by the statute is only empowered to adjucate what sum in money 
the United States owes upon a contract express or implied. 

The plaintiff in this case would much more value the right to 
use, and the means by which it can use, the surplus water which the 
Government does not want, and cannot hold back by their dam, 
than any amount of damages which could justly be given against the 
United States for water taken. 

Let it not be said that the complainant caneuse this water after 
it flows over the dam of the United States. One great difficulty is 
that the United States in taking water, under the terms of their 
publication, not only took all the water, but touk, also, such land of 
the complainant out of a thousand and more acres that the com- 
plainant owned, to an extent that the complainant cannot, without 
inordinate and unprofitable expense, reach the water after it flows 
over the dam. | } 

We pray the Court, therefore, before the question of any pos- 
sible remedy in the Court of Claims shall be examined, or have 
influence upon the determination of this motion to advance the cause, 
to hear the complainant upon these questions which can only be 
determined, we desire to submit, after full and careful presentation. 

It is believed the Attorney-General agrees with the com- 
plainant that the questions raised by this bill are very important for 
the interests of the United States to be at once determined, so that 
the other cases pending may be properly and justly adjudicated and 
settled, and will, therefore, agree with the complainant in this motion 
for advancement of this cause by the Court. 

All which is respectfully submitted. 

BENJ. F. BUTLER, 
Of Counsel for Complainant. 
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